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PKEFACE. 


I  HAVE  endeavoured  in  this  Work  to  show,  not  only  what 
the  Hindu  Law  is,  but  how  it  came  to  be  what  it  is.  Probably 
many  of  my  professional  readers  may  think  that  the  latter  part 
of  the  enquiry  is  only  a  waste  of  time  and  trouble,  and  that  in 
pursuing  it  I  have  added  to  the  bulk  of  the  volume  without 
increasing  its  utility.  It  might  be  sufficient  to  say,  that  I  have 
-  aimed  at  writing  a  book  which  should  be  something  diflferent 
from  a  mere  practitioner's  manual. 

m 

Hindu  Law  has  the  oldest  pedigree  of  any  known  system 
of  jurisprudence,  and  even  now  it  shows  no  signs  of  decrepi- 
tude. At  this  day  it  governs  races  of  men,  extending  from 
Cashmere  to  Cape  Comorin,  who  agree  in  nothing  else  except 
their  submission  to  it.  No  time  or  trouble  can  be  wasted, 
which  is  spent  in  investigating  the  origin  and  development 
of  such  a  system,  and  the  causes  of  ite  influence.  I 
cannot  but  indulge  a  hope,  that  the  very  parts  of  this  Work 
which  seem  of  least  value  to  a  practising  lawyer,  may  be 
read  with  interest  by  some  who  never  intend  to  enter  a 
Court.  I  also  hope  that  the  same  discussions  which  appear  to 
have  only  an  antiquarian  and  theoretical  interest,  may  be  found 
of  real  service,  if  not  to  the  counsel  who  has  to  win  a  case,  at  all 
events  to  the  Judge  who  has  to  decide  it. 


VI  PREFACE. 

The  great  difficulty  which  meets  a  Judge  is  to  choose 
between  the  conflicting  texts  which  can  be  presented  to 
him  on  almost  every  question.  This  difficulty  is  constantly 
increased  by  the  labours  of  those  scholars  who  are  yearly 
opening  up  fresh  sources  of  information.  .The  works  which 
they  have  made  accessible  ai*e,  naturally,  the  works  of  the 
very  early  writers,  who  had  passed  into  oblivion  because  the 
substance  of  their  teaching  was  embodied  in  more  modem 
treatises.  Many  of  these  early  texts  are  in  conflict  with  each 
other,  and  still  more  are  in  conflict  with  the  general  body  of 
law  as  it  has  been  administered  in  our  Courts. 

An  opinion  seems  to  be  growing  up  that  we  have  been  going 
all  wrong;  that  we  have  been  mistaken  in  taking  the  law  from 
its  more  recent  interpreters^  and  that  our  only  safe  course  is 
to  revert  to  antiquity,  and,  wherever  it  may  be  necessary,  to 
correct  the  Mitakshara  or  the  Daya  Bhaga  by  Manu,  Gautama, 
or  Vasishta.  Such  a  view  omits  to  notice  that  some  of  these 
authors  are  perhaps  two  thousand  years  old,  and  that  even  the 
East  does  change,  though  slowly.  The  real  task  of  the  lawyer 
is  not  to  reconcile  these  contradictions,  which  is  impossible,  but 
to  account  for  them.  He  will  best  help  a  Judge  who  is  pressed, 
for  instance,  by  a  text  which  forbids  a  partition,  or  which  makes 
a  father  the  absolute  despot  of  his  family,  by  showing  him  that 
these  texts  were  once  literally  true,  but  that  the  state  of  society 
in  which  they  were  true  has  long  since  passed  away.  This  has  . 
been  done  to  a  considerable  extent  by  Dr.  Mayr  in  his  most 
valuable  work.  Das  Indische  Erbrecht  He  seems,  however, 
not  to  have  been  acquainted  with  the  writers  of  the  Bengal 
school,  and  of  course  had  no  knowledge  of  the  developments 
which  the  law  has. received  through  neaily  a  century  of  judicial 
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decisions.  I  have  tried  to  follow  in  the  coarse  marked  out  by 
him,  and  by  Sir  H.  S.  Maine  in  his  well-known  writings.  It 
would  be  presumption  to  hope  that  I  have'  done  so  with 
complete,  or  even  with  any  considerable  succera.  But  I  hope 
the  attempt  may*  lead  the  way  to  criticism,  which  will  end 
in  the  discovery  of  truth. 

Another,  and  completely  different  current  of  opinion,  is  that 

m 

of  those  who  think  that  Hindu  Law,  as  represented  in  the 
Sanskrit  writings,  has  little  application  to  any  but  Brahmans, 
or  those  who  accept  the  ministrations  of  Brahmans,  and  that  it 
has  no  bearing  upon  the  life  of  the  inferior  castes,  and  of  the 
non- Aryan  races.  This  view  has  been  recently  put  forward  by 
Mr.  Nelson  in  his  "  View  of  the  Hindu  Law  as  administered  by 
the  Madras  High  Court"  Li  much  that  he  says  I  thoroughly 
agree  with  him.  I  quite  agree  with  him  in  thinking  that  rules, 
foimded  on  the  religious  doctrines  of  Brahmanism,  cannot  be 
properly  applied  to  tribes  who  have  never  received  those 
doctrines,  merely  upon  evidence  that  they  are  contained  in  a 
Sanskrit  law-book.  But  it  seems  to  me  that  the  influence  of 
Brahmanism  upon  even  the  Sanskrit  writers  has  been  greatly 
exaggerated,  and  that  those  parts  of  the  Sanskrit  law  which 
are  of  any  practical  importance  are  mainly  based  upon  usage, 
which  in  substance,  though  not  in  detail,  is  common  both  to 
Aryan  and  non-Aryan  tribes.  Much  of  the  present  Work  is 
devoted  to  the  elucidation  of  this  view.  I  also  think  that  he 
has  under-estimated  the  influence  which  the  Sanskrit  law  has 
exercised,  in  moulding  to  its  own  model  the  somewhat  similar 
usages  even  of  non-Aryan  races.  This  influence  has  been 
exercised  throughout  the  whole  of  Southern  India  during  the 
present   century  by    means   of    our  Courts  and  Pundits,  by 
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Vakils,  and  officials,  both  judicial  and  revenue,  almost  all  of 
whom  till  very  lately  were  Brahmans. 

That  the  Dravidian  races  have  any  conscious  belief  that 
they  are  following  the  Mitakshara,  I  do  not  at  all  suppose. 
Nor  has  an  Englishman  any  conscious  belief  that  his  life  is 
guided  by  Lord  Coke  and  Lord  Mansfield.  But  it  is  quite 
possible  that  these  races  may  be  trying  unconsciously  to 
follow  the  course  of  life  which  is  adopted  by  the  most  respect- 
able, the  most  intellectual,  and  the  best  educated  among  their 
neighbours.  The  result  would  be  exactly  the  same  as  if  they 
studied  the  Mitakshara  for  themselves.  That  this  really  is 
the  case  is  an  opinion  which  I  arrived  at,  after  fifteen  years' 
acquaintance  with  the  litigation  of  every  part  of  the  Madras 
Presidency.  Even  in  Malabar  I  have  witnessed  continued 
efforts  on  the  part  of  the  natives  to  cast  off  their  own 
customs,  and  to  deal  with  their  property  by  partition,  alienation, 
and  devise,  as  if  it  were  governed  by  the  ordinary  Hindu  Law. 
These  efforts  were  constantly  successful  in  the  provincial  Courts, 
but  were  invariably  foiled  on  appeal  to  the  Sudder  Court  at 
Madras,  the  objection  being  frequently  taken  for  the  first  time 
by  an  English  barrister.  It  so  happened  that  during  the  whole 
time  of  this  silent  revolt  the  Sudder  Court  possessed  one  or 
more  Judges,  who  were  thoroughly  acquainted  with  Malabar 
customs,  and  by  whom  cases  from  that  district  were  invariably 
heard.  Had  the  Court  been  without  such  special  ejcperience, 
the  process  would  probably  have  gone  on  with  such  rapidity, 
that  by  this  time  every  Malabar  tarwaad  would  have  beeu 
broken  up.     The  revolt  would  have  been  a  revolution. 

A  third  class  of  opinion  is  that  of  the  common-sense  English^ 
man,  whose  views  are  very  ably  represented  by  Mr.  Cunning- 


PREFACE.  IX 

ham — ^now  a  Judge  of  the  Bengal  High  Court — in  the  preface 
to  his  recent  "Digest  of  Hindu  Law/*  He  appears  to  look  upon 
the  entire  law  with  a  mixture  of  wonder  and  pity.  He  is 
amused  at  the  absurdity  of  the  rule  which  forbids  an  orphan 
to  be  adopted.  He  is  shocked  at  finding  that  a  man's  great- 
grandson  is  his  immediate  heir,  while  the  son  of  that  great- 
grandson  is  a  very  remote  heir,  and  his  own  sister  is  hardly  an 
heir  at  all.  He  thinks  everything  would  be  set  right  by  a  short 
and  simple  code,  which  would  please  everybody,  and  upon  the 
meaning  of  which  the  Judges  are  not  expected  to  differ.  These 
of  course  are  questions  for  the  legislator,  not  for  the  lawyer.  I 
have  attempted  to  offer  materials  for  the  discussion  by  showing 
how  the  rules  in  question  originated,  and  how  much  would  have 
to  be  removed  if  they  were  altered.  The  age  of  miracles  has 
passed,  and  I  hardly  expect  to  see  a  code  of  Hindu  Law  which 
shall  satisfy  the  trader  and  the  agriculturist,  the  Punjabi  and 
the  Bengali,  the  pundits  of  Benares  and  Ramaiswaram,  of 
Umritsur  and  of  Poona.  But  I  can  easily  imagine  a  very 
beautiful  and  specious  code,  which  should  produce  much  more 
dissatisfaction  and  expense  than  the  law  as  at  present  admin- 
istered. 

I  cannot  conclude  without  expressing  my  painful  conscious- 
ness of  the  disadvantage  under  which  I  have  laboured  from  my 
ignorance  of  Sanskrit.  This  has  made  me  completely  dependent 
on  translated  works.  A  really  satisfactory  treatise  on  Hindu 
Law  would  require  its  author  to  be  equally  learned  as  a  lawyer 
and  an  Orientalist.  Such  a  work  could  have  been  produced  by 
Mr.  Colebrooke,  or  by  the  editoi*s  of  the  Bombay  Digest,  if  the 
Government  had  not  restricted  the  scope  of  their  labours. 
Hitherto,  unfortunately,  those  who  have  possessed  the  necessary 
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qualifications  have  wanted  either  the  inclination  or  the  time. 
The  lawyers  have  not  been  Orientalists,  and  the  Orientalists 
have  not  been  lawyers.  For  the  correction  of  the  many 
mistakes  into  which  my  ignorance  has  led  me,  I  can  only  most 
cordially  say, — Exoriare  aliquis  nostris  ex  osaihua  ultoi\ 


JOHN  D.  MAYNE. 


Inneb  Temple, 

July,  1878. 
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given  by  a  father,  §  580,  or  inherited  from  a  female,  §  681.  Chastity  not 
essential,  ib. 
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ADDENDA    AND    ERRATA. 


At  page  42,  end  of  note  (y),  add  **  Narayan  y.  Laving,  2  Bomb.  L.  R.  140." 

At  page  107,  line  7,  for  •*§  116"  read  **§  116a." 

At  page  109,  note  (r),  after  15  B.  L.  R.  405,  add  "  affirmed,  6  I.  A.  40. " 

At  page  366,  line  18,  after  the  words  ''when  not  entitled  as  heirs,'*  add  ''even 

though  the  connection  &om  which  they  sprung  may  have  bnen 
adulterous  ;"  and  at  the  end  of  note  (c)  add^  *^  Raki  v.  Govinf, 
1  Bomb.  L  R.  97  ;  Viraramuthi  v.  Singara  Vtluy  1  Mad.  L.  R. 
306." 

At  page  466,  line  8,  after  the  word  "  Madras  "  add  "  and  Bombay  ; "  and  at  the  end 

of  note  (y)  add,  *' Rahi  ▼.  Govind,  1  Bomb.  L  R.  97." 


CHAPTER    I. 

ON  THE  NATITBE  J^D  ORIGIN  OP  HINDU  LAW. 

§  1.  "Dntil  very  lately,  writers  upon  Hinda  Law  have  as-  Authority  of 
Bomed,  not  only  that  it  was  recorded  exclusively  in  the  Sanskrit  Sansknt  lawyers 
texts  of  the  eariy  sages,  and  the  commentaries  upon  them,  but 
tliat  those  sages  were  the  actual  originators  and  founders  of 
tliat  law.     The  earliest  work  which  attracted  European  atten- 
tion was  that  which  is   known  as  the   Institutes  of  Manu. 
People  talk  of  this  as  the  legislation  of  Manu ;  as  if  it  was 
something  which  came  into  force  on  a  particular  day,  like  the 
Indian  Penal  Code,  and  which  derived  all  its  authority  from 
being  promulgated  by  him.     Even  those  who  are  aware  that  it 
never  had  any  legislative  authority,  and  that  it  only  described 
what  its  author  believed  to  be,  or  wished  to  be  the  law,  seem 
to    imagine  that  those  rules  which  govern  civil  rights  among 
Hindns^  and  which  we  roughly  speak  of  as  Hindu  law,  are 
solely  of  Brahmanical  origin.    They  admit  that  conflicting  cus- 
toms exist,  and  must  be  respected.    But  these  are  looked  on  as 
local  violations  of  a  law  which  is  of  general  obligation,  and 
Trhich  ought  to  be  universally  observed ;  as  something  to  be 
cbedced  and  put  down,  if  possible,  and  to  be  apologised  for,  if 
the  existence  of  the  usage  is  proved  beyond  dispute. 

§  2.  On  the  other  hand,  those  who  derived  their  knowledge  of  not  universal. 

law  nut  from  books,  but  from  acquaintance  with  Hindus  in  their 

own  homes,  did  not  admit  that  the  Brahmanical  law  had  any  such 

luiiversal  sway.     Mr.  Ellis,  speaking  of  Southern  India,  says  : 

'*  The  law  of  the  Smritis,  unless  under  various  modifications,  has 
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never  been  the  law  of  the  Tamil  and  cognate  jiations  "  (a). 
The  same  opinion  is  stated  in  equally  strong  terms  by  Dr. 
Buniell  and  by  Mr.  Nelson  in  recent  works  (b).  And  Sir  H. 
S.  Maine,  writing  with  special  reference  to  the  North-West  of 
India,  says :  "  The  conclusion  arrived  at  by  the  persons  who 
seem  to  me  of  highest  authority  is,  Jlrst,  that  the  codified  law 
— Manu  and  his  glossators — embraced  originally  a  much  smaller 
body  of  usage  than  had  been  imagined,  and,  next,  that  the 
customary  rules,  reduced  to  writing,  have  been  very  greatly 
altered  by  Brahmanical  expositors,  constantly  in  spirit,  sometimes 
in  tenor.  Indian  law  may  be  in  fact  affirmed  to  consist  of  a 
very  great  number  of  local  bodies  of  usage,  and  of  one  set  of 
customs  reduced  to  writing,  pretending  to  a  diviner  authority 
than  the  rest,  exercising  consequently  a  great  influence  over 
them,  and  tending,  if  not  checked,  to  absorb  them.  You  must 
not  understand  that  these  bodies  of  custom  are  fundamentally 
distinct.  They  are  all  marked  by  the  same  general  features, 
but  there  are  considerable  differences  of  detail "  (c). 

§  3.  I  believe  that  even  those  who  hold  to  their  fiill  extent 
the  opinions  stated  by  Mr.  Ellis  and  Mr.  Nelson,  would  admit 
that  the  earliest  Sanskrit  writings  evidence  a  state  of  law  which, 
allowing  for  the  lapse  of  time,  is  the  natural  antecedent  of  that 
which  now  exists.  Also  that  the  later  commentators  describe 
a  state  of  things,  which,  in  its  general  features,  though  not  in 
all  ite  details,  corresponds  fairly  enough  with  the  broad  facts 
of  Hindu  life;  for  instance,  in  reference  to  the  condition  of  the 
undivided  family,  the  order  of  inheritance,  the  practice  of  adop- 
tion, and  the  like.  The  proof  of  the  latter  assertion  seems  to 
me  to  be  ample.  As  regards  Western  India,  we  have  a  body 
of  customs,  which  cover  the  whole  surface  of  domestic  law, 
laboriously  ascertained  by  local  inquiry  and  recorded  by  Mr. 
Steele,  whilst  many  of  the  most  important  decisions  in  Borro- 
daile's  Reports  were  also  passed  upon  the  testimony  of  living 
witnesses.  As  regards  the  North  West  Provinces  and  the 
Punjab,  we  have  similar  evidence  of  the  existing  usages  of  Hindus 
proper,  Jains,  Jats,  and  Sikhs,  in  the  decisions  of  the  Courts  of 


(a)  2  Stra.  H.  L.  16.3.     See  the  futwah  of  the  pundits,  13  M.  I.  A.  149. 
{b)  Introduction  to  the  Daya-Vibhaga,  13  ;  Varadaraja,  7  ;  Nelson's  View  of 
Hindu  Law,  Preface  and  chap.  i. 
(c)  Village  Communities,  52. 
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those  proTiiices.  As  regards  other  parts  of  India  the  evidence  is 
much  more  scanty.  But  it  is  a  matter  of  every  day  experience, 
that  where  there  exists  a  local  usage  opposed  to  the  recognised 
law-books,  it  is  unhesitatingly  set  up,  and  readily  accepted. 
As  for  instance,  the  exclusion  of  women  from  inheritance  in 
Sholapur,  and  the  practice  of  divorce  and  second  marriages  of 
females  among  the  Maravers  in  Southern  India.  No  attempt 
has  ever  been  made  to  administer  the  law  of  the  Mitakshara  to 
the  castes  which  follow  the  Maroomakatayem  law  in  Malabar, 
and  the  Alya  Santana  law  in  Canara,  because  it  was  perfectly 
well  known  that  their  usages  were  distinct.  Elsewhere  that 
law  is  administered  by  native  Judges,  with  the  assistance  of 
native  pleaders,  to  native  suitors,  who  seek  for  and  accept  it. 
If  this  law  was  not  substantially  in  accordance  with  popular 
feeling,  it  seems  inconceivable  that  those  who  are  most  in- 
terested in  disclosing  the  fact,  should  unite  in  a  conspiracy  to 
conceal  it.  That  there  is  such  an  accordance  appears  to  me  to  be 
borne  out  by  the  remarkable  similarity  of  this  law  to  the  usages 
of  the  Tamil  inhabitants  of  the  north  of  Ceylon,  as  stated  in 
the  Thesawaleme  (d),  Bnt  the  question  remains,  whether 
these  usages  are  of  Brahmanical  or  of  local  origin.  Whether 
the  flavour  of  Brahmanism  which  pervades  them  is  a  matter  of 
substance  or  of  accident.  Where  usage  and  Brahmanism  differ, 
which  is  the  more  ancient  of  the  two. 

§  4.  It  is  evident  that  this  question  is  one  of  the  greatest  Priority  of  usage 
practical  importance,  and  is  one  which  a  judge  must  frequently,  i^^wlrta^*"^™ 
though  perhaps  unconsciously,  answer,  before  he  can  decide  a 
case.  For  instance,  it  is  quite  certain  that  religious  efficacy  is 
the  test  of  succession  according  to  Brahmanical  principles.  If, 
then,  one  of  two  rival  claimants  appears  to  be  preferable  in 
every  respect  except  that  of  religious  efficacy,  the  judge  will 
have  to  determine,  whether  the  system  which  he  is  administering 
is  based  on  Brahmanical  principles  at  all.  So  as  regards 
adoption.  A  Brahman  tests  its  necessity  and  its  validity,  solely 
by  religious  motives.  If  an  adoption  is  made  with  an  utter 
absence  of  religious  necessity  or  motive,  a  judge  would  have  to 
decide  whether  religion  was  an  essential  element  in  the  transac- 
tion or  not. 


(d)  See  as  to  this  work,  pogt,  §  42. 
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Sanskrit  law 
bsLied  on  usage : 


not  on  direct 
authority. 


§  5.  My  view  is,  that  Hindu  law  is  based  upon  immemorial 
customs,  which  existed  prior  to  and  independent  of  Brahman- 
ism.  That  when  the  Aryans  penetrated  into  India  they  found 
there  a  number  of  usages  either  the  same  as,  or  not  wholly 
unlike,  their  own.  That  they  accepted  these,  with  or  without 
modifications,  rejecting  only  those  which  were  incapable  of 
being  assimilated,  such  as  polyandry,  incestuous  marriages,  and 
the  like.  That  the  latter  lived  on  a  merely  local  life,  while  the 
former  became  incorporated  among  the  customs  of  the  ruling 
race.  That  when  Brahmanism  arose,  and  the  Brahman  writers 
turned  their  attention  to  law,  they  at  first  simply  stated  the 
facts  as  they  found  them,  without  attaching  to  them  any 
religious  significance.  That  the  religious  element  subsequently 
grew  up,  and  entwined  itself  with  legal  conceptions,  and  then 
distorted  them  in  three  ways.  First,  by  attributing  a  pious 
purpose  to  acts  of  a  purely  secular  nature.  Secondly,  by 
clogging  those  acts  with  rules  and  restrictions,  suitable  to  the 
assumed  pious  purpose.  And,  thirdly,  by  graduaUy  altering 
the  customs  themselves,  so  as  to  further  the  special  objects  of 
religion  or  policy  favoured  by  Brahmanism. 

§  6.  I  think  it  is  impossible  to  imagine  that  any  body  of 
usage  could  have  obtained  general  acceptance  throughout  India^ 
merely  because  it  was  inculcated  by  Brahman  writers,  or  even 
because  it  was  held  by  the  Aryan  tribes.  In  Southern  India^ 
at  all  events,  it  seems  clear  that  neither  Aryans  nor  Brahmans 
ever  settled  in  sufficient  numbers  to  produce  any  such  result  (<?). 
We  know  the  tenacity  with  which  Eastern  races  cling  to  their 
customs,  unaffected  by  the  example  of  thore  who  live  near 
them.  We  have  no  reason  to  suppose  that  the  Aryans  in  India 
ever  attempted  to  force  their  usages  upon  the  conquered  races, 
or  that  they  could  have  succeeded  in  doing  so,  if  they  had 
tried.  The  Brahman  treatises  themselves  negative  any  such 
idea.  There  is  not  an  atom  of  dogmatism  or  controversy 
among  the  old  Sutra  writers.  They  appear  to  be  simply  re- 
cording the  usages  they  observed,  and  occasionally  stop  to  remark 
that  the  practices  of  some  districts,  or  the  opinions  of  other 
persons  are  diflferent  (/).     The  greater  part  of  Manu  is  exclu- 


(c)  See  Hunter's   Orissa,    i.    241-265  ;   Nelson's  View,   chaps,    i.    &  ii.  ; 
Madura  Manual,  Pt.  II.,  p.  11,  Pt.  III.,  ch.  ii. 

{,/)  See  Apast.  ii.  U,  §  6-9  \  Gaut.  xxviii.  §  23,  38. 
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sively  addressed  to  Brahmans,  but  he  takes  pains  to  point  out 
that  the  laws  and  customs  of  districts,  classes,  and  even  of  fami- 
lies onght  to  be  observed  {g).  Example  and  influence,  coupled 
with  the  general  progress  of  society,  have  largely  modified  ancient 
usages;  but  a  wholesale  substitution  of  one  set  of  usages  for 
another  appears  to  me  to  be  equally  opposed  to  philosophy  and 
to  facts. 

§  7.  The  most  distinctive  features  of  the  Hindu  law  are  the  Distinctive 
undivided  family  system,  the  order  of  succession,  and  the  prac-  ^^^i^^. 
tice  of  adoption.  The  two  latter  are  at  present  thoroughly 
saturated  with  Brahmanism.  Its  influence  upon  the  family 
has  only  been  exerted  for  the  purpose  of  breaking  it  up.  But 
in  all  cases,  I  think  it  will  be  satisfactorily  shown,  that  Brah- 
manism has  had  nothing  whatever  to  do  with  the  early  history 
of  those  branches  of  the  law ;  that  they  existed  independently 
of  it,  or  even  of  Aryanism ;  and  that  where  the  religious  element 
has  entered  into,  and  remodelled  them,  the  change  in  this 
direction  has  been  absolutely  modem.  This  view  will  be  deve- 
loped at  length  in  the  course  of  the  present  work.  It  will  be 
sufllcient  here  briefly  to  indicate  the  nature  of  the  argument. 

§  8.  The  Joint  Family  is  only  one  phase  of  that  tendency  to  Jo»n*  Family 
hold  property  in  community,  which,  it  is  now  proved,  was  once  /^ 
the  ordinary  mode  of  tenure.  The  attention  of  scholars  was 
first  drawn  to  this  point  by  the  Sclavonian  Village  Communi- 
ties. But  it  is  now  placed  beyond  doubt  that  joint  ownership 
of  a  similar  character  is  not  limited  to  Sclavonian  or  even  to 
Aryan  races,  but  is  to  be  found  in  every  part  of  the  world  where 
men  have  once  settled  down  to  an  agricultural  life  (A).  In 
India  such  a  corporate  system  is  universaDy  found,  either  in 
the  shape  of  Village  Communities,  or  of  the  simple  Joint  Family. 
So  far  firom  the  system  owing  its  origin  to  Brahmanism,  or  even 
to  Aryanism,  its  most  striking  instances  are  found  pi^ecisely  in 
those  provinces  where  the  Brahman  and  Aryan  influence  was 
weakest.  As  regards  the  Village  Communities,  the  Punjab  and 
the  adjoining  districts  are  the  region  in  which  alone  they  flourish 
in  their  primitive  vigour.  This  is  the  tract  which  the  Aryana 
must  have  first  traversed  on  entering  India.    Yet  it  seems  to 


iff)  See  poH,  §  40  ;  see  M.  MiiUer,  A.  S.  L.  50. 

(h)  See  Laveleye,  Propri6te,  and  Sir  H.  S.  Maine's  Wqrks,  passim^ 
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have  been  there  that  Brahmanism  most  completely  failed  to 
take  root.  Dr.  Muir  cites  various  passages  from  the  Mahahha- 
rata  which  establish  this.  The  inhabitants  "who  dwell  be- 
tween the  five  rivers  which  are  associated  with  the  Sindhu 
(Indus)  as  the  sixth,"  are  described  as  "  those  impure  Bdk^as, 
who  are  outcasts  from  rij^hteousness."  "Let  no  Aiya  dwell 
there  even  for  two  days.  There  dwell  degraded  Brahmans,  con- 
temporary with  Prajapati.  They  have  no  Veda,  no  Vedic  cere- 
mony, nor  any  sacrifice."  "  There  a  Bahika,  bom  a  Brahman, 
becomes  afterwards  a  Kshatriya,  a  Vaisiya,  or  a  Sudra,  and  even- 
tually a  barber.  And  again  the  barber  becomes  a  Brahman- 
And  once  again  the  Brahman  there  is  bom  a  slave.  One  Brah- 
man alone  is  bom  in  a  family.  The  other  brothers  act  as  they 
will  without  restraint "  (i).  And  they  retain  this  character  to 
the  present  day,  as  we  shaD  see  that  with  them  the  religions 
element  has  never  entered  into  their  secular  law.  Next  to  the 
Punjab  the  strongest  traces  of  the  Village  Conununity  are  fonnd 
among  the  Dravidian  races  of  the  South.  Similarly  as  regards 
the  Joint  Family.  It  stiQ  flourishes  in  its  purest  form,  not 
only  undi\ided  but  indivisible,  among  the  polyandrous  castes  of 
Malabar  and  Canara,  over  whom  Brahmanism  has  never  at- 
tempted to  cast  even  the  hem  of  its  garment.  Next  to  them, 
probably,  the  strictest  survival  of  the  undivided  femily  is  to  be 
found  in  Northern  Ceylon,  among  the  Tamil  emigrants  from 
the  South  of  India.  It  is  only  when  the  family  system  b^ins 
to  break  up  that  we  can  trace  the  influence  of  Brahmanism, 
and  then  the  break  up  proceeds  in  the  direct  ratio  of  that 
influence  {k). 
Law  of  inheri-  §  9.  The  case  of  inheritance  is  even  more  strongly  in  favour 

**"^-  of  the  same  view.   The  principle  that  "  the  right  of  inheritance, 

according  to  Hindu  law,  is  wholly  regulated  with  reference  to 
the  spiritual  benefits  to  be  conferred  on  the  deceased  proprietor,** 
has  been  laid  down  on  the  highest  judicial  authority  as  an 
article  of  the  legal  creed,  which  is  universally  true,  and  which  it 
would  be  heresy  to  doubt.  It  is  strictly  and  absolutely  true  in 
Bengal.    It  is  not  so  elsewhere  (I).    Among  the  Hindus  of  the 


(t)  Muir,  S.  T.,ii.  482. 

(k)  See  poftf  chap.  yii.  §  234. 

{I)  This  was  long  sinoe  pointed  out  by  Professor  Wilson.   See  his  Works,  ▼. 
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Punjab,  custom  and  not  spiritoal  considerations  determine  the 
order  of  succession  (w).  Throughout  the  Presidency  of  Bom- 
bay, numerous  relations,  and  especially  females,  inherit,  to  whom 
no  ingenuity  can  ascribe  the  slightest  religious  merit.  Accord- 
ing to  the  Mitakshara,  consanguinity  in  the  male  line  is  the  test 
of  heirship,  not  religious  merit.  All  those  who  follow  its  au- 
thority accept  agnates  to  the  fourteenth  degree,  whose  religious 
efficacy  is  infinitesimal,  in  preference  to  cognates,  such  as  a 
sister's  son,  whose  capacity  for  oflfering  sacrifices  ranks  very 
high.  The  doctrine  that  heirs  are  to  be  placed  in  the  direct 
order  of  their  spiritual  merit,  was  announced  for  the  first  time 
by  Jimuta  Yahana,  and  has  been  expanded  by  his  successors. 
But  it  rendered  necessary  a  complete  remodelling  of  the  order 
of  succession.  C<^nates  are  now  shuffled  in  among  the  agnates, 
instead  of  coming  after  them ;  and  the  very  definition  of  cog- 
nates is  altered,  so  as  to  exclude  those  who  are  actuaUy  named 
as  such  by  the  Mitakshara.  The  result  is  a  system,  whose 
essence  is  Brahmanism,  and  whose  logic  is  faultless,  but  which  is 
no  more  the  system  of  early  India,  or  of  the  rest  of  India,  than 
the  English  Statute  of  Distributions  (n).  In  Bengal  the  in- 
heritance follows  the  duty  of  offering  sacrifices.  Elsewhere  the 
duty  follows  the  inheritance. 

§  10.  The  law  of  adoption  has  been  even  more  successfully  Law  of  adoption, 
appropriated  by  the  Brahmans,  and  in  this  instance  they  have 
almost  succeeded  in  blotting  out  all  trace  of  a  usage  existing 
previous  to  their  own.  There  can  be  no  doubt  that  among 
those  Aryan  races  who  have  practised  ancestor-worship,  the 
existence  of  a  son  to  offer  up  the  religious  rites  has  always  been 
a  matter  of  primary  importance.  Where  no  natural-bom  son 
exists,  a  substituted  son  takes  his  place.  This  naturally  leads 
to  the  practice  of  adoption.  But  apart  firom  all  religious  con- 
siderations, the  advantages  of  having  a  son  to  assist  a  father  in 
his  life,  to  protect  him  in  his  old  age,  and  to  step  into  his  pro- 
perty after  death,  would  be  equally  felt,  and  are  equally  felt  by 
other  races.  We  know  that  the  Sudras  practised  adoption,  for 
even  the  Brahmanical  writers  provide  special  rules  for  their  case. 

14.     Sir  H.  S.  Maine  has  also  had  the  hardihood  to  hiut  a  disbelief  of  the 
doctrine.     Village  Commnnities,  5.3. 

(m)     Pan jah  Customs,  11. 

(n)  As  to  the  whole  of  this  see  chap.  xvi.  §  423,  ct  seq. 
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The  inhabitants  of  the  Punjab  and  N.W.  Provinces,  whether 
Hindus  proper,  Jains,  Jats,  Sikhs,  or  even  Muhammedans,  prac- 
tise adoption,  without  religious  rites,  or  the  slightest  reference 
to  religious  purposes.  The  same  may  be  said  of  the  Tamils  in 
Ceylon.  Even  the  Brahmanical  works  admit  that  the  celebra- 
tion of  the  name,  and  the  perpetuation  of  the  lineage,  were 
sufficient  reasons  for  affiliation,  without  reference  to  the  rescue 
of  the  adopter's  soul  from  Hell.  In  fact  some  of  the  very  earliest 
instances  mentioned  are  of  the  adoption  of  daughters.  This 
latter  practice  is  followed  to  the  present  day  by  the  Bheels,  cer- 
tainly from  no  motives  of  piety,  and  by  the  Tamils  of  Ceylon. 
There  can,  I  think,  be  no  doubt  that  if  the  Aryans  brought  the 
habit  of  adoption  with  them  into  India,  they  also  found  it  there 
already ;  and  that  the  non- Aryan  races,  at  all  events,  derive  it 
from  their  own  immemorial  usage,  and  not  from  Brahmanical 
invention.  There  seems,  also,  every  reason  to  believe,  that  even 
among  the  Aryan  Hindus  the  importance  now  ascribed  to  adop- 
tion is  comparatively  recent.  Little  is  to  be  found  on  the  sub- 
ject in  the  works  of  any  but  the  most  modem  writers,  and  the 
majority  of  the  ancient  authors  rank  the  adopted  son  VCTy  low 
among  the  subsidiary  sons.  The  series  of  elaborate  rules,  which 
now  limit  the  choice  of  a  boy,  are  all  the  offspring  of  a  meta- 
phor ;  that  he  must  be  the  I'eflection  of  a  son.  These  rules  may 
be  appropriate  enough  to  a  system  which  requires  the  fiction  of 
actual  sonship  for  the  proper  performance  of  religious  rites; 
but  they  have  no  bearing  whatever  upon  affiliation,  which  has 
not  this  object  in  view,  and,  as  we  shall  find,  they  are  disre- 
garded in  many  parts  of  India  where  the  practice  of  adoption 
is  strongly  rooted.  Yet  the  Brahmans  have  created  the  belief, 
that  every  adoption  is  intended  to  rescue  the  soul  of  a  progenitor 
from  Put,  and  that  it  must  be  judged  of  solely  by  its  tendency 
to  do  so.  And  our  tribunals  gravely  weigh  the  amount  of  re- 
ligious conviction  present  to  the  minds  of  persons,  not  one  of 
whom  probably  connects  the  idea  of  religion  with  the  act  of 
adoption,  more  than  with  that  of  procreation  (o), 

§  11.  If  I  am  right  in  the  above  views,  it  would  follow  that 


(o)  Mann  gives  a  preference  to  the  eldest  son,  on  the  ground  that  he  alone 
has  been  begotten  from  a  sense  of  dnty,  ix.  §  106,  107..  See  this  subject  dis- 
cussed at  length,  postj  ch.  v.  §  90-93, 
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races  who  are  Hindn  by  name,  or  even  Hindu  by  religion  (j)\  Limited 
are  not  necessarily  governed  by  any  of  the  written  treatises  on  ^^t*Uw.^ 
law,  which  are  founded  upon  and  developed  from  the  Smritis, 
Their  usag^  may  be  very  similar,  but  may  be  based  on  prin- 
ciples so  difEerent  as  to  make  the  developments  wholly  inap- 
plicable. Possibly  all  Brahmans,  however  doubtful  their 
pedigree,  may  be  precluded,  by  a  sort  of  estoppel,  from  denying 
the  authority  of  the  Brahmanical  writings  which  are  current  in 
their  district  (q).  But  there  can  be  no  pretence  for  any  such 
estoppel  with  regard  to  persons  who  are  not  only  not  Brahmans, 
but  not  Aryans.  In  one  instance,  a  very  learned  judge,  after 
discussing  a  question  of  inheritance  among  Tamil  litigants,  on 
the  most  technical  principles  of  Sanskrit  law,  wound  up  his 
judgment  by  saying,  "  I  must  be  allowed  to  add  that  I  feel  the 
grotesque  absurdity  of  applying  to  these  Maravers  the  doctrine 
of  Hindu  Law.  It  would  be  just  as  reasonable  to  give  them 
the  benefit  of  the  Feudal  Law  of  real  property.  At  this  late 
day  it  is  however  impossible  to  act  upon  one's  consciousness  of 
the  absurdity  "  (r).  I  must  own  I  cannot  see  the  impossibility. 
In  Northern  and  Western  India  the  Courts  have  never  con- 
sidered themselves  bound  to  apply  these  principles  to  sects  who 
did  not  profess  submission  to  the  Smritis,  In  the  case  of  the 
Jains,  for  instance,  research  has  established  that  their  usages, 
while  closely  resembling  those  of  orthodox  Hinduism,  diverge 
exactly  where  they  might  be  expected  to  do,  from  being  based 
on  secular  and  not  on  religious  principles  («).  The  Bengal 
Court,  as  might  be  anticipated,  is  less  tolerant  of  heresy.  But 
it  is  certainly  rather  startling  to  find  it  assumed  as  a  matter  of 
course  that  the  natives  of  Assam,  the  rudest  of  our  provinces, 
are  governed  by  the  Hindu  law  as  modified  by  Jimuta  Va- 
hana  (t).  It  would  be  curious  to  enquire  whether  there  was 
any  reason  whatever  for  this  belief,  except  the  fact  that  appeals 
lay  to  the  High  Court  of  Bengal.  It  is  a  singular  and  sugges- 
tive circumstance  that  the  Ooriya  chieftains  of  Orissa  and 

{p)  Many  of  the  Drayidian  races,  who  are  called  Hindus,  are  worshippers  of 
snakes  and  devUs,  and  are  as  indifferent  to  Vishnu  and  Siva  as  the  inhabitants 
of  WhitechapcT. 

(q)  See  the  remarks  of  Holloway,  J.,  7  Mad.  H.  C.  255. 

(r)  HoUoway,  J.,  6  Mad-  H.  C.  341. 

(I)  Post,  §  44. 

{i)  Deepo  Debia  v.  Qobindo  Deb,  16  W,  R.  42. 
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Oanjam,  who  are  identical  in  origin,  language  and  religion,  are 
supposed  to  follow  different  systems  of  law ;  the  system  ascribed 
to  each  being  precisely  that  which  is  most  familiar  to  the  Conrts 
to  which  they  are  judicially  subject  (u). 
Bnhmanism  has  §  1^*  On  the  other  hand,  while  I  think  that  Brahmanical 
modified  usage,     j^w  has  been  principally  founded  on  non-Brahmanical  customfiy 

80  I  have  little  doubt  that  those  customs  have  been  largely 
modified  and  supplemented  by  that  law.  Where  two  sets  of 
usage,  not  wholly  reconcilable,  are  found  side  by  side,  that 
which  claims  a  divine  origin  has  a  great  advantage  in  the 
struggle  for  existence  over  the  other  {x).  Further,  a  more 
highly  developed  system  of  law  has  always  a  tendency  to  sup- 
plant one  which  is  less  developed.  A  very  little  law  satisfies 
the  wants  of  a  rude  community.  As  they  advance  in  civiliza- 
tion, and  new  causes  of  dispute  arise,  they  feel  the  necessity  for 
new  rules.  K  they  have  none  of  their  own,  they  naturally 
borrow  fix)m  their  neighbours.  Where  evidence  of  custom  is 
being  given,  it  is  not  uncommon  to  find  a  native  saying; 
"  We  observe  our  own  rules.  In  a  case  where  there  is  no  rule 
we  ask  the  pundits."  Of  course  the  pundit,  with  much  com- 
placency, produces  from  his  Shasters  an  answer  which  solves 
the  difficulty.  This  is  first  adopted  on  his  authority,  and  then 
becomes  an  accretion  to  the  body  of  village  usage.  This  process 
would  of  course  be  aided  by  the  influence  which  the  Brahmans 
always  carry  with  them,  by  means  of  their  intellectual  supe- 
riority. It  must  have  gone  on  with  great  rapidity  during  the 
last  century,  when  so  many  disputes  were  referred  to  the  de- 
cision of  our  Courts,  and  settled  in  those  Courts  solely  in 
accordance  with  the  opinions  of  the  pundits  (y). 
Practical  in-  §  13.  The  practical  result  of  this  discussion,  so  far  as  it  may 

ferences.  ^^^^  ^^j.  ^  y^  ^^y  founded,  seems  to  be — First,  that  we  should 

be  very  careful  before  we  apply  all  the  so-called  Hindu  law 
to  all  the  so-called  Hindus.  Secondly,  that  in  considering 
the  applicability  of  that  law,  we  should  not  be  too  strongly 


(tt)  See  as  to  Orissa,  note  to  Biskenpiria  ▼.  Soogunda^  1  S.  D.  87  (49,  51). 
But  in  a  case  reported  by  Mr.  MacNaghten  from  Orissa,  in  1813,  the  fatwak 
was  certainly  given  according  to  Mitakshara  law.  2  W.  MacN.  806.  As  to 
Ghuijam,  Sri  Ragunadha  v.  Sri  Broso  Kithoro^  8  I.  A.  154. 

(x)  See  Maine's  Vill.  Com.  52. 

(y)  See  potU  §  38. 
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inflnenced  by  an  undoubted  similarity  of  usage.    Thirdly,  that 
we  should  be  prq>ared  to  find  that  rules,  such  as  rules  of  in- 
heritance, adoption,  and  the  like,  may  have  been  accepted  from 
the  Brahmans  by  classes  of  persons  who  never  accepted  the 
principles  or  motives  from  which  these  rules  originally  sprung ; 
and  therefore,  lastly,  that  we  should  not  rashly  infer  that  a 
usage  which  leads  to  necessary  developments,  when  practised 
by  Brahmans,  will  lead  to  the  same  developments  when  prac- 
tised by  alien  races.    It  will  not  do  so,  unless  they  have  adopted 
the  principle  as  well  as  the  practice.    Without  both,  the  usage 
is  merely  a  branch  severed  from  the  trunk.  The  sap  is  wanting, 
which  can  produce  growth. 


CHAPTER  II. 

THE  SOURCES  OP  HINDU  LAW. 

l^   The  SmrUiSy  §  15.  I   3.  SehooU  of  Law,  %  33. 

8.  The  Cofmnentators,  §  25.  14.  Judicial  Jhcmons,  §  38. 

§  14.  I  PEOPOSB  in  this  chapter  to  examine  the  sources  of 
Hindu  law,  so  far  as  they  are  to  be  found  in  the  writings  of 
the  early  Sanskrit  sages  and  their  commentators.  A  general 
reference  to  the  accessible  authorities  on  this  branch  of  the 
subject  is  given  below  (a).  I  have  not  thought  it  necessary  to 
give  special  references,  unless  where  the  statement  in  the  text 
Was  still  a  matter  of  controversy  ;  nor  have  I  attempted  to 
make  a  show  of  learning,  which  I  do  not  possess,  by  referring 
at  length  to  the  works  of  Hindu  writers  of  whom  I  know 
nothing  but  their  names.  Und»  this  branch  of  the  subject  I 
shall  offer  some  observations  upon  those  differences  of  opinion 
which  are  generally  spoken  of  as  constituting  various  schools  of 
law.  I  shall  conclude  by  making  some  remarks  upon  the 
influence  which  our  judicial  system  has  exercised  upon  the 
natural  development  of  Hindu  Law,  The  important  subject  of 
Custom  will  be  reserved  for  the  next  chapter. 

§  15.  I.  The  Smritis* — ^The  great  difficulty  which  meets  us 
in  the  study  of  Hindu  Law,  is  to  ascertain  the  date  to  which 
any  particular  statement  should  be  referred.     Chronology  has 


(a)  See  M.  Miller's  Ancient  Sanskrit  Literature  ;  Dr.  Biibler^s  Introduction 
to  the  first  volame  of  the  Digest  of  Hindu  Law  by  West  and  BUhler  ;  Cole- 
brooke*8  Prefaces  to  the  Daya  Bhaga  and  the  Digest,  and  his  note,  1  Stra. 
H.  L.  315  ;  the  Preface  to  Sir  Thomas  Strange's  Hindu  Law;  Dr.  BomeU*s 
Prefaces  to  his  translations  of  the  Daya  Vibbaga  and  Varadaraja,  and  the 
Introduction  to  the  first  volume  of  Morley's  Digest ;  Stenzler's  Preface  to  his 
translation  of  Tajnayalkya ;  Dr.  Jolly's  Preface  to  Narada  ;  Mayr,  Ind. 
Erbrecbt,  1-10,  where  the  conclusions  of  Professor  M.  Miiller  and  Dr.  Buhler 
Hre  adopted  ;  Professor  Mouior  Williams's  Indian  Wisdom. 
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absolntelj  no  existence  among  Hindu  writers.  They  deal  in  a  Cfhronology  non- 
Tast,  general  way  with  cycles  of  fabulous  length,  which  of 
course  have  no  relation  to  anything  real.  It  is  impossible  to 
ascertain  when  the  earliest  st^es  Hved,  or  whether  they  ever 
lived.  Most  of  the  recorded  names  are  probably  purely 
mythical.  Tradition  is  of  no  value  when  it  has  a  fable  for  its 
source,  Xames  of  indefinite  antiquity  are  assumed  by  com- 
paratively recent  writers,  or  editors,  or  collectors  of  texts. 
Even  when  we  c«n  ascertain  the  sequence  of  certain  works,  it 
is  unsafe  to  assome  that  any  statement  of  law  represented  an 
existing  fact.  To  a  Hindu  writer  every  sacred  text  is  equally 
tone.  Maxims  which  have  long  since  ceased  to  correspond  with 
actual  life  are  reproduced,  either  without  conunent,  or  with 
non-natural  interpretation.  Extinct  usages  are  detailed  without 
a  suggestion  that  they  are  extiuct,  from  an  idea  that  it  is 
sacril^ous  to  omit  anything  that  has  once  found  a  place  in 
Holy  Writ.  In  short  we  have  exactly  the  same  diflSculty  in 
dealing  with  our  materials  as  a  palaeontologist  would  find,  if  all 
the  archaic  organisms  which  he  compares  had  been  discovered, 
not  reposing  in  their  successive  strata,  but  jumbled  together  in 
a  museum. 

§  16.  The  two  great  categories  of  primeval  authority  are  Srutiand 
the  SruH  and  the  Smriti.  The  Sruti  is  that  which  was  seen  or  ^'"'**'*' 
perceived  in  a  revelation,  and  includes  the  four  Vedas.  The 
Smriti  is  the  recollection  handed  down  by  the  Rishis,  or  sages 
of  antiquity  (&).  The  former  is  of  divine,  the  latter  of  human 
origin.  Where  the  two  conflict,  if  such  a  conflict  is  conceivable, 
the  latter  must  give  way.  Practically,  however,  the  Sruti  has 
httle  or  any  legal  value.  It  contains  no  statements  of  law,  as 
such,  though  its  statements  of  facts  are  occasionally  referred  to 
as  conclusive  evidence  of  a  legal  us^e.  Rules,  as  distinct 
from  instances,  of  conduct  are  for  the  first  time  embodied  in 
the  Smriti.  The  Smriti,  again,  are  found  on  examination  to 
fall  under  two  heads,  viz.,  works  written  in  prose,  or  in  prose 
and  verse  mixed,  and  works  written  w^hoUy  in  verse.  The 
latter  class  of  writings,  being  fuller  and  clearer,  are  generally 
meant  when  the  term  Smriti  is  used,  but  it  properly  includes 
both  classes.    To  Professor  Max  Mliller  we  owe  the  important 

{b)  Manu,  ii.  §  9,  10. 
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Sutras. 


Relative  age  of 
Sutms. 


generalisation,  that  the  former,  as  a  rule,  are  older  than  the 
latter.     His  views  may  be  simimarised  as  follows  (c). 

§  17.  The  first  duty  of  a  Brahman  was  to  study  the  Vedas. 
These  were  oraUy  transmitted  for  many  ages  before  they  were 
committed  to  writing,  and  oraUy  taught,  as  they  are  even  at 
the  present  time  (d).  Naturally  many  various  versions  of  the 
same  Veda  arose,  and  sects  or  schools  were  formed,  headed  by 
distinguished  teachers  who  taught  from  these  various  versions. 
To  facilitate  their  teaching  they  framed  Sutras,  or  strings  of 
rules,  chiefly  in  prose,  which  formed  rather  a  memoria  technica 
by  which  the  substance  of  the  oral  lessons  might  be  recalled, 
than  a  regular  treatise  on  the  subject.  Every  department  of 
the  Vedas  had  its  own  Sutras.  Those  which  related  to  the 
rules  of  practical  life,  or  law,  were  known  as  the  DJiarma-Sutra^, 
and  these  last  again  were  as  varied  as  the  sects,  or  Charanas, 
from  which  they  originated,  and  bore  the  names  of  the  teachers 
by  whom  they  were  actually  composed,  or  whose  views  they 
were  supposed  to  embody.  Thus  the  Dharma-Sutras  which 
bear  the  name  of  Apastamba,  Baudhyana,  Gautama  and  the 
like,  contain  the  substance  of  the  rules  of  law  imparted  in  the 
Charanas,  which  recognized  those  teachers  as  their  heads  or 
which  had  adopted  those  names.  Works  of  this  class  are  known 
to  have  existed  more  than  two  hundred  years  before  our  era. 
Professor  Max  Miiller  places  the  Sutra  period  roughly  as  ranging 
from  B.C.  600-200.  But  the  composition  of  these  works  may 
have  continued  longer,  and  it  cannot  be  asserted  of  any  par- 
ticular Sutra  now  in  existence  that  it  is  of  the  age  above 
specified. 

§  18.  Portions  of  the  Dharma-Sutras  which  bear  the  names 
of  Apastamba,  Baudhyana,  Gautama,  Vasishta  and  Vishnu,  have 
been  translated  by  Dr.  Blihler,  and  are  to  be  found  at  the  end 
of  the  first  volume  of  West  and  Biihler.  Texts  from  each  of 
these  Collections  are  also  found  in  Colebrooke's  Digest.  As  to 
their  relative  antiquity,  Dr.  Blihler  says  that  according  to  tradi- 
tion Baudhyana  is  older  than  Apastamba,  and  Gautama  is  older 
than  Vasishta,  as  the  latter  quotes  the  former.    The  Vishnu- 


(e)  See  his  letter  to  Mr.  Morlej,  1  M.  Dig.  Introd.  196  ;  A.  S.  Lit.,  pp. 
126-134,  260,  377  ;  1  W.  &  B.  Introd.  19. 

(d)  See  M  to  the  introduction  of  -writing,  A.  S.  Lit.  i97 ;  Ind.  Wisdom, 
252. 
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Sattalie  considers  to  have  been  recast  by  those  who,  ignorant 
of  its  origin,  wished  to  attribute  it  to  the  God  Vishnu.  Harita, 
Uganas,  Kasjapa,  and  ^ankha,  all  of  whom  are  quoted  in  CJole- 
brooke's  Digest  and  by  the  Commentators,  are  also  of  the  Sutra 
period  («). 

§  19.  The  Dharma-Sastras,  which  are  wholly  in  verse.  Pro-  I>harma'Sastra» 
fesBOT  Max  MuUer  considers  to  be  merely  metrical  versions  of  f^l^Jjf^  "°" 
previously-existii^  Dharma-Sutras.     Dr.  BliMer,  after  pointing 
out  "  that  alniost  in  every  branch  of  Hindu  science,  where  we 
find  text  books  in  prose  and  in  verse,  the  latter  are  only  recent 
redactions  of  works  of  the  former  class,"  proceeds  to  say,  "  This 
view  may  be  supported  by  some  other  general  reasons.     Firstly, 
if  we  take  off  the  above-mentioned  Introductions,  the  contents 
of  the  poetical  Dharma-Sastras  agree  entirely  with  those  of  the 
Dharma-Sutras,  whilst  the  arrangement  of  the  subject-matter 
differs  only  slightly,  not  more  than  the  Dharma-Sutras  differ 
amongst  each  other.     Secondly,  the  language  of  the  poetical 
Dharma-Sutras  and  Dharma-Sastras  is  nearly  the  same.     Both 
show  archaic  forms,  and  ui  many  instances  the  same.    Thirdly, 
the  poetical  Dharma-Sastras  contain  many  of  the  Slokas  or 
Clathas  given  in  the  Dharma-Sutras,  and  some  in  an  apparently 
modified  form.     Instances  of  the  former  kind  are  exceedingly 
nnmerous.     A  comparison  of  the  Oathas  from  Yasishta,  Baud- 
Iiyana,  Apastamba  and  Hiranyakesin  with  the  Mann  Smriti, 
^ows  that  more  than  a  hundred  of  the  former  are  incorporated 
in  the  latter."    And  he  goes  on  to  point  out  other  instances  in 
^vhich  passages  of  Manu  are  only  modernised  versions  of  pas- 
sages now  existing  in  Yasishta's  Sutra.    In  one  case  Manu  (viii. 
§  140)  quotes  Yasishta  on  a  question  of  lawful  interest,  and  the 
passage  so  quoted  is  still  extant  in  the  Sutras  of  that  author. 
The  result  in  Dr.  Biihler's  opinion  is  that  "  it  would  seem  pro- 
bable that  Dharma-Sastras,  like  that  ascribed  to  Manu  and 
Yajnavalkya,  are  versifications  of  older  Sutras,  though  they,  in 
their  turn,  may  be  older  than  some  of  the  Sutra  works  which 
have  come  down  to  our  times  "  (/).    A  third  work  of  a  similar 
class  is  that  known  by  the  name  of  Narada.    All  of  these  are 
now  accessible  to  English  readers  (g).    As  to  relative  age  they 

{e)  1  W.  &  R  Inti-od.  22-24.  (/)  1  W.  &  B.  Introd.  26-80. 

iff)  TajnaTalkyft  has  been  wholly  translated  in  Qennan  by  Professor  Stenzler 
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rank  in  the  order  in  which  they  are  named.    Their  actual  age  is 
a  matter  upon  which  even  proximate  certainty  is  unattainable. 

Wanu.  §  20.  The  Code  of  Manu  has  always  been  treated  by  Hindu 

sages  and  commentators,  from  the  earliest  times,  as  being  of 
paramount  authority  ;  an  opinion,  however,  which  does  not 
prevent  them  from  treating  it  as  obsolete  whenever  occasion 
requires  (A).  No  better  proof  could  be  given  of  its  antiquity. 
Whether  it  gained  its  reputation  from  its  intrinsic  merits,  or 
from  its  alleged  sacred  origin  ;  or  whether  its  sacred  origin  was 
ascribed  to  it,  in  consequence  of  its  age  and  reputation,  we 
cannot  determine.  The  personaHty  of  its  author,  as  described 
in  the  work  itself,  is  upon  its  face  mythical.  The  sages  iriiplore 
Manu  to  inform  them  of  the  sacred  laws,  and  he,  after  relating 
his  own  birth  from  Brahma,  and  giving  an  account  of  the 
creation  of  the  world,  states  that  he  received  the  Code  from 
Brahma,  and  communicated  it  to  the  ten  sages,  and  requests 
Bhrigu,  one  of  the  ten,  to  repeat  it  to  the  other  nine,  who 
had  apparently  forgotten  it.  The  rest  of  the  work  is  then 
admittedly  recited,  not  by  Manu  but  by  Bhrigu  (*).  Manu, 
the  ancestor  of  mankind,  was  not  an  individual,  but  simply  the 
impersonal  and  representative  man.  What  is  certain  is,  that 
among  the  Brahmanical  schools  was  one  known  as  the  School 
of  the  Manavas,  and  that  they  used  as  their  text  for  teaching  a 
series  of  Sutras,  entitled  the  Manava-Sutras.  The  Dharma- 
Sutras  of  this  series  are  unfortimately  lost,  but  it  may  be  sup- 
posed that  they  were  the  concentrated  essence  from  which  the 
Manava  Dharma-Sastras  were  distilled.  Whether  the  sect  took 
its  name  from  a  real  teacher  called  Manu,  or  from  the  mythical 
being,  cannot  now  be  known  {k), 

HUage.  §  21.  The  age  of  the  work  in  its  present  form  is  placed  by 

Sir  W.  Jones  at  1280  B.C.,  by  Schlegel  at  about  1000  B.C., 


(1849).    An  English  translation  of  the  whole  of  the  2nd  book,  and  of  part 
of  the  Ist,  has  been  made  by  Dr.  Roer  (Calcutta,  1859).     Vrihaspati,  whom  - 
Dr.  Buhler  classes  in  the  same  category,  is  only  known  by  fragments  cited  by 
the  commentators,  and  by  Jagannatha  in  his  Digest. 

(h)  See  Preface  by  Sir  W.  Jones,  p.  11,  and  general  note  at  the  end,  p.  368 
(London,  1796). 

(t)  Manu,  i.  §  1-60,  119,  iii.  §  16,  viii.  §  204,  xii.  §  1.     This  fiction  of 
recital  by  an  early  page  is  a  sort  of  common  form  in  Hindu  works  of  no  great      >  I 
antiquity.     1  W.  &  B.  Introd.  26.  ' 

{k)  A.  S.  Lit.  532 ;  1  M.  Dig.  Introd.  197 ;  1  W.  &  R  Introd.  31 ;  Ind, 
Wisd.  213. 
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by  Mr.  Elphinstone  at  about  900  B.C.,  and  hj  Professor  M. 
Williams  at  about  the  6th  century  B.C.  (/).  Professor  Max 
Miiller  would  apparently  place  it  as  a  post-Vedic  work,  at  a 
date  not  earlier  than  200  B.C.  (m).  One  of  his  reasons  for  this 
view,  viz.,  that  the  continuous  slokas  in  which  it  is  written  did 
not  come  into  use  until  after  that  date,  has  been  shown  not  to 
be  beyond  doubt,  as  Professor  Goldstiicker  has  established  their 
existence  at  an  earlier  period  (n).  Dr.  Biihler,  however,  points 
oat  that  it  is  idle  to  discuss  the  date  at  which  the  work  was 
originally  composed,  when  it  is  evident  that  what  we  now 
possess  has  been  repeatedly  remodelled  from  its  original  form. 
The  introduction  to  Narada  states  that  the  work  of  Mann  Various  Tereioni. 
originally  consisted  of  1000  chapters  and  100,000  slokas. 
Narada  abridged  it  to  12,000  slokas,  and  Snmati  again  re- 
duced it  to  4000.  The  treatise  which  we  possess  must  be  a 
third  abridgment,  as  it  only  extends  to  2685.  We  ako  find 
a  VriddJuty  or  old  Manu  quoted,  as  well  as  a  Brihan,  or  great 
Manu.  Further,  while  the  existing  Manu  quotes  from  Yasishta 
a  rule  which  is  actually  found  in  his  treatise,  Yasishta  in  turn 
quotes  from  Manu  verses,  two  of  which  are  found  still,  and  two 
u%  not  found,  one  of  these  latter  being  in  a  metre  unknown  to 
our  Manu.  Obviously  the  interval  between  the  Manu  quoted 
by  Yasishta,  and  the  Manu  who  quotes  Yasishta,  must  be  very 
considerable.  Further,  Baudhyana  quotes  Manu  for  a  proposi- 
tion exactly  the  reverse  of  that  now  stated  by  him  (ix.  §  89). 
Even  in  a  work  so  late  as  the  6th  century  A.D.,  verses  are  cited 
from  Manu  which  can  only  be  found  in  part  in  the  existing 
work(o).  The  same  &ct  would  be  apparent,  as  a  matter  of 
internal  evidence,  from  the  contradictions  in  the  code  itself. 
For  instance,  it  is  impossible  to  reconcile  the  precepts  as  to 
eating  flesh  meat  (/?),  or  as  to  the  second  marriage  of  women  {q). 
Even  as  regards  men,  some  passages  seem  to  indicate  that  a 
man  could  not  marry  again  during  the  life  of  his  first  wife, 
while  in  others  second  marriages  are  expressly  recognized  and 


(0  Ind.  Wisd.  215;  Elphinstone,  227 ;  Stenz.,  Pref.  to  Yajnayalkya,  10. 

(»)  A.  S.  Lit.  61,  244. 

(»)  1  W.  A  B.  Introd.  26. 

(o)  1  W.  fc  B.  Introd.  18  n. 

(p)  Mana,  iy.  §  250,  v.  §  7-57,  xi.  §  156-159. 

{q)  Maun,  t.  §  157,  §  160-165,  ix.  %  ^b,  76,  175,  176.  191. 

o 
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regulated  (r).  So  the  texts  which  refer  to  the  marriage  of  a 
Brahman  with  a  Sudra  woman  (»),  and  to  the  procreation  of 
children  upon  a  widow  for  the  benefit  of  the  husband  (/),  are 
evidently  of  different  periods. 

Yajnavalkya.  §  22.  Next  to  Manu  in  date  and  authority  is  Yajnavalkra. 

No  Sutras  corresponding  to  it  have  been  discovered,  and  the 
work  is  considered  by  Professor  Stenzler  to  have  been  founded 
on  that  of  Manu.  It  has  been  the  subject  of  numerous  com- 
mentaries, the  most  celebrated  of  which  is  the  Mitakshara,  and 
is  practically  the  starting  point  of  Hindu  law  for  those  pro- 
vinces which  are  governed  by  the  latter.  Of  the  actual  author 
nothing  is  known.  A  Yajnavalkya  is  mentioned  as  the  person 
who  received  the  White  or  Yajurveda  from  the  Sun,  and  this 
mythical  personage  is  apparently  put  forward  as  the  author  of 
the  law-book.  Of  course  the  two  works  are  widely  distant  in 
point  of  time,  but  Dr.  Biihler  is  disposed  to  think  that  the 
Dharma-Sastras,  known  by  the  name  of  Yajnavalkya,  may 
have  been  based  on  Sutras  which  proceeded  from  the  school 
whicli  followed  the  Vedic  author,  or  perhaps  even  from  that 
author  himself  (u).  This  of  course  is  mere  conjecture:  As  in 
the  case  of  Manu,  an  "  old  "  and  a  "  great "  Yajnavalkya  are 
spoken  of,  evidencing  the  existence  of  several  editions  of  the 
same  work.  Its  date  can  only  be  determined  approximately 
within  wide  limits.  It  is  undoubtedly  much  later  than  Manu, 
as  is  shown  by  references  to  the  worship  of  Ganesa  and  the 
planets,  to  the  use  of  deeds  on  metal  plates,  and  the  endowment 
of  monasteries,  while  other  passages,  speaking  of  bald  heads 
and  yellow  robes,  are  supposed  to  be  allusions  to  the 
Buddhists  (x).  Professor  Wilson  points  out  that  "passages 
taken  from  it  have  been  found  on  inscriptions  in  every  part  of 

His  age.  India,  dated  in  the  tenth  and  eleventh  centuries.    To  have 

been  so  widely  diffused,  and  to  have  then  attained  a  gen^^ 
character  as  an  authority,  a  considerable  time  must  have 
elapsed,  and  the  work  must  date  therefore  long  prior  to  those 


(r)  Mann,  v.  §  167,  viii.  §  204,  ix.  §  77-87,  101,  102. 

(»)  Manu,  iii.  §  13-19,  ix.  §  148-155,  178,  x.  ^  64-67. 

it)  Mann,  ix.  §  56-66,  120,  143,  162-165,  167,  19(V,  191,  203. 

(u)  Yaj.  i.  §  1,  iii.  §  110 ;  A.  S.  Lit.  329  ;  1  W.  &  B.  Introd.  82. 

{X)  Yaj.,  i.  §  270,  271,  272,  284,  318,  ii.  §  185. 
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inBcriptions."     He  considers    that    the    mention    of  a  coin, 

Nanaka^  which  occurs  in  Yajnavalkya,  refers  to  one  of  the 

coiAs  of  Eanerki,  and  therefore  establishes  a  date  later  than 

200  A.D.    This  inference,  however,  is  considered  by  Professor 

Max  Miiller  to  be  very  doubtful.     Passages  from  Yajnavalkya 

are  found  in  the  Panchatantra,  which  cannot  be  more  modem  • 

than  the  end  of  the  fifth  century  {y),  and  it  is  quoted  wholesale 

in  the  Agni  Purana,  which  is  supposed  to  be  earlier  than  the 

ei^th  c^ituiy  (z).    It  seems  therefore  tolerably  certain  that 

the  work  is  more  than  1,400  years  old,  but  how  much  older  it 

16  impossible  to  state. 

§  28.  The  last  of  the  complete    metrical  Dharma-Sastras  Nanda. 
which  we  possess  is  the  Narada-Smriti;  part  of  which  is  to  be 
found  in  the  1st  vol.  of  West  &  Biihler  ;  and  the  whole  of  which 
has  been  very  recently  translated  by  Dr.  Jolly.     The  work  as 
usual  is  ascribed  to  the  divine  sage  Narada,  and  purports  to  have 
been  abstracted  by  him  from  the  second  abridgment  of  Manu 
in  4000  slokas.    It  differs  from  Manu,  however,  in  many  most 
important  respects,  which  are  enumerated  by  Dr.  Biihler  and' 
Dr.  JoUy.     One  point  of  even  greater  importance  than  any 
mentioned  by  them,  is  the  rank  he  gives  to  the  adopted  son. 
Mann  places  him  third  in  the  order  of  sons,  and  Narada  places 
him  ninth,  thereby  excluding  him  from  the  list  of  collateral 
heirs  {a).    It  is,  of  course,  possible  (and  I  think  probable)  that 
in  this  respect  Narada  may  be  really  following  what  was  the 
original  and  genuine  text  of  Manu.     With  this  exception,  if 
it  be  one,  the  whole  of  Narada  is  marked  by  a  modem  air  as 
compared  with  Manu.      Some  of  his  rules  fgr  procedure  in- 
particular  seem  to  anticipate  the  English  principles  of  special 
pleading  {h).    The  same  mode  of  comparison  also  establishes 
that  Narada  is  more  recent  than  Yajnavalkya.     On  the  other 
hand,  his  age  is  so  much  greater  than  that  of  the  Mitakshara, 
that  he  is  not  only  quoted  throughout  that  work,  but  quoted 
as  one  of  the  inspired  writers.     His  views  also  appear  to  be  of 
a  more  ancient  character  than  those  announced  by  Katyayana, 
Vrihaspati,  Yama,  and  other  Smritis  referred  to  by  the  com- 

(y)  Wilaon's  VTorks,  iv.  89. 

{z)  Wilson  s  Works,  iii.  87,  90.    See  Stenzler  s  Preface,  10  ;  A.  a  Lit.  330. 

(a)  Manu,  ix.  §  159  ;  Nar.  xiii.  §  46. 

(6)  See  Nar.  i.  §  50-67. 
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mentators.  The  regulfc,  according  to  Dr.  Jolly,  is,  that  the 
Narada-Smriti  should  be  placed  about  the  5th  or  6th  century, 
or  perhaps  a  little  later;  that  is  to  say,  about  mid-way  between 
Yajnavalkya  and  the  time  when  the  Smritis  ceased  to  be  com- 
posed.   No  diiferent  versions  of  the  work  are  ever  quoted. 

§  24.  Of  still  later  date  than  Narada,  is  a  class  of  Smritis, 
which  are  described  by  Dr.  Biihler  as  "  secondary  redactions  of 
metrical  Dharma-sastras."  Under  this  head  he  enumerates 
"  the  various  Smritis  which  go  under  the  names  of  Angiraa, 
Atri,  Daksha,  Devala,  Prajapati,  Yama,  Likhita,  Vyasa,  Sankha, 
Sankha  Likhita,  Vriddha-Satatapa.  AU  these  works  are  very 
small  and  of  little  significance.  That  they  are  reaUy  extracts 
from,  or  modem  versions  of  more  extensive  treatises,  and  not 
simply  forgeries,  as  has  been  supposed,  seems  to  follow  from 
this,  that  some  of  the  verses  quoted  by  the  older  commentators 
of  Yajnavalkya  and  Mann,  such  as  Vijnaneswara,  are  ac- 
tually found  in  them,  whilst  they  cannot  be  the  original  works 
which  those  lawyers  had  before  them,  because  other  verses 
quoted  are  not  found  in  them.  In  the  case  of  the  Vriddha- 
Satatapa-Smriti,  the  author  himself  states  in  the  beginning, 
that  he  only  gives  an  extract  from  the  larger  work  "  (c ).  Of 
course,  the  texts  contained  in  these  works  may  be  very  ancien^ 
though  the  editions  which  contain  them  are  comparatively 
modem.  Many  of  the  names  in  the  above  list  are  actually 
enumerated  by  Yajnavalkya  as  original  sources  of  law  (d). 
They  must,  therefore,  have  existed,  though  not  in  their  pr^ent 
shape,  long  before  his  time. 

§  25.  II.  The  Commentators, — ^AU  the  works  which  come 
under  the  head  of  Smritis  agree  in  this — that  they  claim,  and 
are  admitted  to  possess  an  independent  authority.  One  Smriti 
occasionally  quotes  another,  as  one  Judge  cites  the  opinion  of 
another  Judge,  but  every  part  of  the  work  has  the  same  weight, 
and  is  r^arded  as  the  utterance  of  infallible  truth.  No  doubt 
these  Smritis  exhibit  the  greatest  difference  in  their  statements, 


(c)  1  W.  &  B.  Introd.  33.  For  complete  list  of  the  Smritis,  see  ibid,  13  ; 
1  Mori.  Dig.  198  ;  Stokes,  H.  L.  B.  5  ;  Ind.  Wisd.  211. 

{d)  **  Mann,  Atri,  Vishnu,  Harita,  Yajnavalkya,  Usanas^  Angiras,  Tamt, 
Apastamba,  Sanvarta,  Katyayana,  Brihaspati,  Parafiara,  Vyasa,  Sankha 
Likhita,  Daksha,  Gotama,  Satatapa,  and  Yasishta,  are  they  who  hare  pro- 
mutgated  Dharma-Sastras. "     Yaj.  i.  §  4,  5. 
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owing  to  the  lapse  of  time,  and  probably  in  part  to  local  pecu* 
liarities.  Parasara,  one  of  the  latest  of  this  class,  recognized 
this  difference,  and  its  cause,  and  is  recorded  as  laying  down 
that  the  Institutes  of  Manu  were  appropriate  to  the  Krita 
Tu^a,  or  first  age;  those  of  Gautama  to  the  TVtYa,  or  second 
age;  those  of  Sancha  and  Likhita  to  the  Divapara,  or  third 
age;  and  his  own  to  the  Kali,  or  sinful  age,  which  still  con- 
tinues {e).  Unhappily,  the  l^al  portion  of  his  work,  which  we 
may  imagine  was  founded  on  some  attempt  at  historical  princi- 
ples, has  disappeared.  Later  writers  assume  that  the  Smritis 
constitute  a  single  foody  of  law,  one  part  of  which  supplements 
the  other,  and  every  part  of  which,  if  properly  understood,  is 
capable  of  being  reconciled  with  the  other  (/ ).  To  a  certain 
extent  this  may,  perhaps,  be  true,  as  none  of  the  Dharma- 
Sutras,  or  Dharma-Sastras,  purport  to  cover  the  whole  body  of 
^^  (^)'  ^ut  fc^c  variances  between  them  are  not,  and  could 
not  in  the  nature  of  things  be  reconcilable.  The  unquestioning  Their  antiquity. 
acceptance  of  the  whole  mass  of  Smritis  in  bulk,  could  only 
arise — first,  when  their  antiquity  had  become  so  great  that  the 
real  fsctA  which  they  represented  had  been  forgotten,  and  that  a 
halo  of  semi-divinity  had  encircled  their  authors;  and,  secondly, 
when  the  existing  law  had  come  to  rest  on  an  independent 
foundation  of  belief,  so  as  to  be  able  to  maintain  itself  in 
defiance  of  the  authorities  on  which  it  was  based.  A  direct 
analogy  may  be  found  in  modem  theology,  where  systems  of 
the  most  conflicting  nature  are  all  referred  to  the  same  docu- 
ments, which  are  equally  at  variance  with  each  other  and  with 
the  dogmas  which  they  are  made  to  support. 

§  26.  Far  the  weightiest  of  all  the  coromentaries  is  that  by 
Vijnaneswara,  known  as  the  Mitakshara  {h).    Its  autliority  is 


{e)  1  Stra.  H.  L.  Pref.  12.  Manu,  as  we  now  possess  it,  mentions  all  four 
ages.     L  §  81-^6. 

(/)  It  seems  doubtful  whether  Manu  considered  that  any  texts  except  those 
of  the  Vedas  were  necessarily  true,  and  therefore  reconcilable.  See  ii  §  1 4, 
15. 

{g)  1  W.  &  B.  Introd.  3,  36  ;  Stenz.  Preface,  6. 

(h)  The  portion  of  this  work  which  treats  of  Inheritance  is  familiar  to 
students  by  Mr.  Colebrooke's  translation.  The  portion  on  Judicial  Procedure 
has  been  translated  by  Mr.  W.  MacNaghten,  and  forms  the  latter  pai^  of  the 
Ist  volume  of  his  work  on  Hindu  law.  A  table  of  contents  of  the  entire  work 
will  be  found  at  the  end  of  the  first  volume  of  Borrodaile's  Reports  (folio, 
1S25;. 
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supreme  in  the  City  and  Province  of  Benares,  and  it  stands  at 
the  head  of  the  works  referred  to  as  settling  the  law  in  the 
South  and  West  of  India.  It  is  the  basis  of  the  works  which 
set  out  the  law  in  Mithila.  In  Bengal  alone  it  is  to  a  certain 
extent  superseded  by  the  writings  of  Jimuta  Vahana  and  his 
followers,  while  in  Guzerat  the  Mayukha  is  accepted  in  prefer- 
ence to  it,  in  the  very  few  points  on  which  they  differ  (t).  His  age 
cannot  be  fixed  with  any  certainty.  The  commentary  upon  the 
Mitakshara,  called  the  Subodhini,  is  supposed  by  Mr.  Colebrooke 
to  have  been  written  at  the  end  of  the  14th  century  of  our  era. 
He  considers  Yijnaneswara  to  have  lived  somewhere  between 
800  and  1000  A.D.,  while  Dr.  Biihler  and  Dr.  Bumell  are 
inclined  to  place  him  in  the  11th  or  12  th  century.  His  work 
is  followed,  with  occasional  though  slight  variances,  by  the 
writers  to  whom  special  weight  is  attributed  in  the  other 
provinces. 

§  27.  The  principal  of  these  works  in  Southern  India  are  the 
Smriti  Chandrica,  the  Daya-Vibhaga,  the  Sarasvati  Vilasa,  and 
the  Vyavahara  Nimaya.  The  Smriti  Chandrica  was  written 
by  Devanda  Bhatta,  during  the  existence  of  the  Vijianagara 
dynasty  in  the  Deccan,  and  his  date  is  stated  by  Dr.  Bumell  to 
have  been  about  the  middle  of  the  13  th  century.  He  was  also 
the  author  of  the  well-known  treatise  on  adoption,  the  Dattaka 
Chandrica.  The  latter  has  been  translated  by  Mr.  Sutherland. 
The  only  translation  of  the  former  as  yet  published  is  that  by 
Kristnasawmy  Iyer;  Madras,  1867.  Dr.  Goldstiicker  is  stated 
by  Dr.  Burnell  (k)  to  have  left  an  edition  and  translation  ready 
for  the  press,  but  it  appears  never  to  have  been  printed.  The 
Sarasvati- Vilasa  was  written  about  1820  a.d.,  and  is  attributed 
to  one  of  the  princes  who  ruled  in  the  northern  part  of  the 
Camatic.  It  is  said  to  exhibit  the  influence  of  Muhammedan 
notions  especially  in  reference  to  the  tenure  of  land  (l).  A  trans- 
lation by  Dr.  Bumell  has  been  long  since  promised.  To  him 
we  owe  translations  of  the  two  other  works  above  mentioned. 
The  Daya  Vibhaga  was  written  by  Madhava,  who  was  prime 
minister  of  several  kings  of  the  Vijianagara  dynasty,  and  who 


(t)  Colebrooke's  note,  1  Stra.  H.  L.  317 ;  12  Bomb.  H.  C.  65. 
{k)  Pref.  to  Varadaraja. 
{I)  1  Stra.  H.  L.  Pref.  17. 
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floniished  during  the  latter  half  of  the  14th  century.  The  Vj- 
avahara-Nimaya  was  written  by  Varadaraja,  of  whom  his 
editor  remarks,  ^  it  is  impossible  to  say  any  more  than  that  he 
was  probably  a  native  of  the  Tamil  countryy  and  lived  at  the 
end  of  the  16th  or  beginning  of  the  17th  century." 

§28.  The  works  which  supplement  the  Mitakshara  in  Western  West-ra  India. 
India  are  the  Vyavaraha  Mayukha,  and  the  Viramitrodaya. 
Of  these,  the  Mitakshara  ranks  first  and  paramount  in  the  Ma- 
ratha  country  and  in  Northern  Kanara,  while  in  Guzerat,  and 
apparently  also  in  the  Island  of  Bombay,  the  Mayukha  is  con- 
sidered as  the  over-ruling  authority  when  there  is  a  difference  of 
opinion  (m).  The  Mayukha  has  been  translated  by  Mr.  Borro- 
daile.  It  is  written  by  Nilakantha,  whose  family  appears  to 
have  been  of  Mahratta  origin,  but  settled  in  Benares.  He  lived 
abont  1600  a.d.,  and  his  works  came  into  general  use  about 
1700.  The  Viramitrodaya  was  written  by  Mitra  Misra,  and, 
like  the  Mayukha,  follows  the  Mitakshara  in  most  points.  Of 
his  date  it  can  only  be  stated  that  it  must  be  subsequent  to  that 
of  Eaghunandana,  whom  he  quotes,  and  therefore  not  earlier 
than  the  latter  half  of  the  16th  century  («).  A  portion  of  it 
has  been  translated  by  Dr.  Biihler,  and  will  be  found  in  the 
second  part  of  the  Bombay  Digest.  Other  works  of  authority 
in  Western  India  are  mentioned  by  Dr.  Biihler  in  his  Intro- 
duction, but  being  untranslated  I  have  not  referred  to  them 
any  further. 

§  29.  In  Mithila  (or  Tirhut  and  North  Behar)  the  Mitak-  MithiUu 
shara  is  also  an  authority,  though  the  Pundits  of  that  district 
appear  to  be  in  the  habit  rather  of  referring  to  the  Vivada 
Chantamani  and  Vyavahara  Chintamani  of  Vachespati  Misra, 
whose  laws  they  say  "  are  to  this  day  venerated  above  all  others 
by  the  Mithilas ;"  the  Betnakara  and  the  Vivada  Chandra  (o). 
The  date  of  the  former  is  put  by  Mr.  Colebrooke,  writing  in 
1796,  as  ten  or  twelve  generations  previously,  that  is  about  the 
middle  of  the  15th  century.  The  Vivada  Chintamani  has  been 
truislated  by  Prossonno  Coomar  Tagore.  Of  the  other  works 
I  only  know  the  name. 


(m>  1  W.  &  B.  Introd.  2,  3  ;  12  Bomb.  H.  C.  65. 

(n)  1  W.  &  B.  Introd.  7-10. 

(o)  2  M.  I.  A,  134,  146  ;  Coleb.  Pref.  to  Dig.  11». 


24 

Treatises  on 
Adoption. 


Authorities  in 
Bengal 


SOURCES  OF  HINDU   LAW. 

§  80.  The  two  special  works  on  adoption,  viz.,  the  Dattaks 
Chandrica  by  Devandha  Bhatta,  and  the  Dattaka  Mimansa  by 
Nanda  Pandita,  appear  also  to  have  a  general  currency,  subject 
to  the  local  differences  which  will  be  noticed  under  that  head. 
Of  these  works  the  former  was  the  earlier,  and  the  latter  is 
supposed  to  have  been  written  as  an  expansion,  and  in  some 
respects  as  a  refutation  of  its  doctrines.  Where  the  works  differ, 
it  is  said  that  the  Dattaka  Chandrica  has  more  authority  in 
Bengal,  and  the  Dattaka  Mimansa  in  Benares  (p).  When  Mr. 
Sutherland  translated  these  treatises,  he  lament^  that  Jie  could 
find  out  nothing  about  their  authors,  except  that  they  woe 
both  writers  of  Southern  India.  I  cannot  discover  that  any 
one  knows  more  of  Nanda  Pandita  at  the  present  time. 

§  81.  In  Bengal  the  Mitakshara  and  the  works  which  follow 
it  have  no  authority,  except  upon  points  where  the  law  of  that 
province  is  in  harmony  with  the  rest  of  India.     In  respect  to 
aU  the  points  on  which  they  disagree,  the  treatise  of  Jimuta 
Vahana  is  the  starting  point,  just  as  that  of  Vijnaneswara  is 
elsewhere.     Little  is  known  of  cither  his  identity  or  his  age. 
Many  portions  of  his  work  are  supposed  to  be  a  refutation  of 
the  Mitakshara,  and  he  is  expressly  named  and  followed  by 
Raghunandana  who  lived  in  the  beginning  of  the  16th  century. 
His  date  therefore  must  fall  between  the  latter  period,  and  what- 
ever time  may  be  assigned  to  Vijnaneswara  (q).    His  authority 
must  have  been  overpowering,  as  no  attempt  seems  ever  to  have 
been  made  to  question  his  views  except  in  minute  details  ;  and 
the  principal  works  of  the  Bengal  lawyers  since  his  time  have 
consisted  in  commentaries  on  his  treatise.     Particulars  of  these 
works  will  be  found  in  Mr.  Colebrooke's  Prefaces  to  the  Daya 
Bhaga  and  to  Jagannatha's  Digest.    The  only  other  work  of 
the  Bengal  school  which  I  know  of  in  an  English  form  is  the 
Daya-Krama-Sangraha  by  Srikrishna  Terkalankara,  translated 
by  Mr.  Wynch.     It  is  very  modem,  its  author  having  lived  in 
the  beginning  of  the  last  century,  but  it  is  considered  as  of  hig^ 
authority.     It  follows  and  develops  the  peculiarly  Brahmanical 
views  of  the  Daya  Bhaga. 

§  32.  Before  quitting  this  part  of  the  subject,  a  few  wordfl 
should  be  said  as  regards  two  digests  made  under  European 


(p)  1  W.  MacN.  74. 


iq)  Sec  atitr,  §  26. 
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influence.  I  mean  the  Vivadarnava  Setu,  compiled  at  the  request  Halhed't  Code, 
of  Warren  Hastings,  and  commonly  known  as  Halhed's  Gentoo 
Code,  from  the  name  of  its  translator ;  and  the  Vivada  hhan- 
gcmnavCy  compiled  at  the  instance  of  Sir  William  Jones  by  Ja- 
gannatha  Terkapunchanana,  and  translated  by  Mr.  Colebrooke, 
which  is  generally  spoken  of  as  Jagannatha's  or  Colebrooke's 
Digest.    The  former  work,  in  its  English  garb,  is  quite  worth- 
less.    It  was  translated  by  Mr.  Halhed,  not  from  the  original 
Sanskrit,  of  which  he  was  ignorant,  but  from  a  Persian  version 
supplied  to  him  by  his  interpreter,  which  Sir  W.  Jones  describes 
as  *'  a  loose  injudicious  epitome  of  the  original  Sanskrit,  in  which 
abstract  many  essential  passages  are  omitted,  though  several 
notes  of  little  consequence  are  interpolated,  from  a  vain  idea  of 
elucidating  or  improving  the  text "  (r).    No  such  drawback 
exists  in  the  case  of  the  latter  work,  which  was  translated  by  Jagannatha's 
one  who  was  not  only  the  greatest  Sanskrit  scholar,  but  the  ^'«®^- 
greatest  Sanskrit  lawyer  whom  England  has  ever  produced.  But 
Mr.  Colebrooke  himself  early  hinted  a  disapproval  of  Jaganna- 
tha's  labours  as  abounding  with  frivolous  disquisitions,  and  as 
discussing  together  the  discordant  opinions  maintained  by  the 
lawyers  of  the  several  schools,  without  distinguishing  which  of 
them  is  the  received  doctrine  of  each  school,  or  whether  any  of 
them  actually  pre^'ail  at  present.    This  feature  drew  down  upon 
the  Digest   the  criticism  of  being  "the  best  law-book  for  a 
Counsel  and  the  worst  for  a  Judge "  («).     On  the  other  hand, 
Mr.  Justice  Dwarkanath  Mitter,  who  was  of  the  greatest  emi- 
nence as  a  Bengal  lawyer,  lately  pronounced  a  high  eulogium 
upon  Jagannatha  and  his  work,  of  whom  he  says :  "  I  venture 
to  affirm  that,  with  the  exception  of  the  three  leading  writers  of 
the  Bengal, — ^namely,  the  author  of  the  Daya  Bhaga,  the  author 
of  the  Dayatatwa,  and  the  author  of  the  Dayakrama  Sangraha, 
— the  authority  of  Jagannatha  Terkapunchana  is,  so  far  as  that 
school  is  concerned,  higher  than  that  of  any  other  writer  on 
Hindu  law,  living  or  dead,  not  even  excluding  Mr.  Colebrooke 
himself"  (/).     It  certainly  seems  to  me  that  Jagannatha^s  work 
has  fsdlen  into  rather  undeserved  odium.    As  a  repertory  of 

(r)  Pref.  to  Colebrookc'i  Digest,  10. 

(t)  Pref.  to  Digest,  11  ;  Pref.  to  D.  Bhaga ;  2  Stra.  H.  L.  176 ;  Pref.  to 
Stra.  H.  L.  18. 
(f)  13  B.  L.  R.  49. 
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ancient  texts,  many  of  which  are  nowhere  else  accessible  to  the 
English  reader,  it  is  simply  invaloable.  His  own  Commentary 
is  marked  by  the  minute  balancing  of  conflicting  views  which 
is  common  to  all  Hinda  lawyers.  Bat  as  he  always  gives  the 
names  of  his  authorities,  a  very  little  trouble  wiU  enable  the 
reader  to  ascertain  to  what  school  of  law  they  belong.  His  own 
opinion,  whenever  it  can  be  ascertained,  may  generally  be  relied 
on  as  representing  the  orthodox  view  of  the  Bengal  school. 
Only  two  schools       5  33   m   DIFFERENT  SCHOOLS  OF  L AW.— The  term  "school 

of  law.  ' 

of  law,"  as  applied  to  the  different  l^al  opinions  prevalent  in 
different  parts  of  India,  seems  to  have  been  first  used  by 
Mr.  Colebrooke  (m).  He  points  out  that  there  really  are  only 
two  schools  marked  by  a  vital  difference  of  opinion,  viz.,  those 
who  follow  the  Mitakshara,  and  those  who  follow  the  Daya 
Bhaga.  Those  who  fall  under  the  former  head  are  again 
divided  by  minor  differences  of  opinion,  but  are  in  principle 
substantially  the  same.  Of  course  in  every  part  of  India, 
though  governed  by  practically  the  same  law,  the  pundits 
refer  by  preference  to  the  writers  who  lived  nearest  to,  and  are 
best  known  to  themselves.  Just  as  English,  Irish  and  American, 
lawyers  refer  to  their  own  authorities,  when  attainable,  on  any 
point  of  general  jurisprudence.  This  has  given  rise  to  the 
idea  that  there  are  as  many  schools  of  law  as  there  are  seta  of 
local  writers,  and  the  subdivision  has  been  carried  to  an  extent 
for  which  it  is  impossible  to  suggest  any  reason  or  foundation. 
For  instance,  Mr.  Morley  speaks  of  a  Bengal,  a  Mithila,  a 
Benares,  a  Maharashtra  and  a  Dravida  School,  and  subdivides 
the  latter  into  a  Dravida,  a  Eamataka  and  an  Andhra  divi- 
sion («).  So  the  Madras  High  Court  and  the  Judicial  Com- 
mittee distinguish  between  the  Benares  and  the  Dravida  schools 
of  law  (y),  and  a  distinction  between  an  Andhra  and  a  Dravida 
School  has  also  received  a  sort  of  quasi-recognition  (z).  On 
the  other  hand,  Dr.  Bumell  ridicules  the  use  of  the  terms 
Kamataka  and  Andhra,  which  he  declares  to  be  wholly  des- 


(tt)  1  Stra.  H.  L.  315.  As  to  the  mode  in  which  such  divergences  sprung 
up,  see  the  remarks  of  the  Judicial  Committee  in  the  Bamnaad  case,  12 
M.  I.  A.  435. 

(x)  1  K  Dig.  Introd.  221. 

(y)  See  the  Ramnaad  adoption  tuit,  2  Mad.  H.  C.  206  ;  12  M.  I.  A.  397. 

(r)  1  Mad.  H,  C.  420. 
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titute  of  meanings  while  the  term  Dravidian  haa  a  very  good 
philological  senfie,  but  no  l^al  signification  whatever.  Prac- 
ticallj  he  agrees  with  Mr.  Colebrooke  in  thinking  that  the 
only  distinction  of  real  importance  is  between  the  followers  of 
the  Mitakshara  and  the  followers  of  the  Daya  Bhaga  (a), 

§  34.  In  discussing  this  subject,  it  seems  to  me  that  we  must  Causes  of 
distingaish  between  differences  of  law  arising  from  differences  ^**^'****** 
of  opinion  among  the  Sanskrit  writers,  and  differences  of  law 
arising  from  the  fact  that  their  opinions  have  never  been 
received  at  all,  or  only  to  a  limited  extent.  In  the  former  case 
there  are  really  different  schools  of  law  ;  in  the  latter  case  there 
are  simply  no  schools.  I  think  it  will  be  found  that  the 
differences  between  the  law  of  Bengal  and  Benares  come  under 
the  former  head,  while  the  local  variances  which  exist  in  the 
Punjab,  in  Western  and  in  Southern  India,  come  under  the 
latter  head. 

§  35.  Any  one  who  compares  the  Daya  Bhaga  with  the  Mitak-  The  Daya  Bhaga. 
shara  will  observe  that  the  two  works  differ  in  the  most  vital 
points,  and  that  they  do  so  from  the  conscious  application  of 
completely  different  principles.  These  will  be  discussed  in 
their  appropriate  places  through  this  work,  but  may  be  shortly 
summarised  here. 

First,  the  Daya  Bhaga  lays  down  the  principle  of  religious 
efiScacy  as  the  ruling  canon  in  determining  the  order  of  suc- 
cession ;  consequently  it  rejects  the  preference  of  agnates  to 
cognates,  which  distinguishes  the  other  systems,  and  arranges 
and  limits  the  cognates  upon  principles  peculiar  to  itself  {h). 

Secondly,  it  wholly  denies  the  doctrine  that  property  is  by 
birth,  which  is  the  comer-stone  of  the  joint  family  system. 
Hence  it  treats  the  father  as  the  absolute  owner  of  the  property, 
and  authorises  him  to  dispose  of  it  at  his  pleasure.  It  also 
refuses  to  recognize  any  right  in  the  son  to  a  partition  during 
his  father's  life  {c). 

Thirdly,  it  considers  the  brothers,  or  other  collateral  members 
of  the  joint  family,  as  holding  their  shares  in  quasi-severalty, 
and  consequently  recognizes  their  right  to  dispose  of  them  at 
their  pleasure,  while  still  undivided  {d). 


{a)  Pref.  to  Varadaraja,  5  ;  Nelson's  View  of  Hindu  Law,  21. 
(6)  Sce/>o««,  §  423,  et  seq.  {c)  See  post,  §  221,  232. 

{d)  See  pott,  §  238. 
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Wtstem  India. 


Fourthly,  whether  as  a  result  of  the  last  principle,  or  upon 
independent  grounds,  it  recogniaes  the  right  of  a  widow  in  an 
undivided  family  to  succeed  to  her  husband's  share,  if  he  dies 
without  issue,  and  to  enforce  a  partition  on  her  own  dbcount  («). 

It  is  usual  to  speak  of  the  doctrine  Factum  valet  as  one  of 
oniyersal  application  in  the  Bengal  school.  But  this  is  a 
mistake.  When  it  suits  Jimuta  Yahana,  he  uses  it  as  a  means 
of  getting  over  a  distinct  prohibition  against  alienation  by  a 
father  without  the  permission  of  his  sons  (/).  I  am  not  aware 
of  his  applying  the  doctrine  in  any  other  case.  No  Bengal 
lawyer  would  admit  of  any  such  subterfuge  as  sanctioning,  for 
instance,  the  right  of  an  undivided  brother  to  dispose  of  more 
than  his  own  share  in  the  family  property  for  his  priTate 
benefit,  or  as  authorising  a  widow  to  adopt  without  her  hus- 
band's consent,  or  a  boy  to  be  adopted  afber  upanayana  or 
marriage.  The  principle  is  only  applied  where  a  legal  precept 
has  been  already  reduced  by  independent  reasoning  to  a  moi^ 
suggestion. 

§  36.  Now  in  all  the  above  points,  the  remaining  parts  of 
India  agree  with  each  other  in  disagreeing  with  Jimuta  Va- 
hana  and  his  followers.  Their  variances  inter  se  are  compara- 
tively few  and  slight.  Far  the  most  important  is  the  difference 
which  exists  between  Western  India  and  the  other  provinces 
which  follow  the  Mitakshara,  as  to  the  right  of  females  to 
inherit.  A  sister,  for  instance,  who  is  nowhere  else  recognized 
as  an  heir,  ranks  very  high  in  the  order  of  succession  in  the 
Bombay  Presidency,  and  many  other  heiresses  are  admitted, 
who  would  have  no  locus  standi  elsewhere  (g).  Any  reader  of 
Indian  history  will  have  observed  the  public  and  prominent 
position  assumed  by  Mahratta  Princesses,  and  it  seems  probable 
that  the  doctrine  which  prevails  in  other  districts,  that  women 
are  incapable  of  inheriting  without  a  special  text,  has  never 
been  received  at  all  in  Western  India.  Women  inherit  there, 
not  by  reason  of,  but  in  defiance  of  the  rules  which  regulate 
their  admission  elsewhere.  In  their  case,  wiitten  law  has  never 
superseded  immemorial  custom  (h). 


{e)  SeeiMWi,  §239,  403. 

(/)  D.  Bh.  ii.  §  30. 

C7)  V.  May,  iv.  8.  §  19  ;  1  W.  &  B.  183-185, 

(A)  SeejtoH,  §  437,  452-454,  473,  501. 
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^  37.  Another  matter  as  to  which  there  is  mnch  Tarianoe  is  Law  of  adoption, 
the  law  of  adoption.     For  instance,  as  regards  the  right  of  a 
widow  to  adopt  a  Bon  to  her  deceased  husband.    In  Mithila  no 
widow  can  adopt.     In  Bengal  and  Benares  she  can,  with  her 
hnsband^B  permission.    In  Southern  India,  and  in  the  Punjab, 
she  can  adopt,  even  without  his  permission,  by  the  consent  of 
his  sapindas.     In  Weston  India  she  can  adopt  without  any 
consent  (♦).     So  as  regards  the  person  to  be  adopted.    The 
adoption  of  a  daughter's  or  a  sister's  son  is  forbidden  to  the 
higher  classes  by  the  Sanskrit  writers.    It  is  l^al  in  the  Pun- 
jab.    It  is  commonly  practised,  though  it  has  been  lately  pro- 
nounced to  be  ill^al,  in  the  South  of  India  (k).    In  all  these 
cases  we  may  probably  trace  a  surviral  of  ancient  practices 
which  existed  before  adoption  had  any  religious  significance, 
unfettered  by  the  rules  which  were  introduced  when  it  became 
a   religions    rite.    The  similarity  of  usage  on  these   points 
between   the  Punjab  and  the  South  of  India  seems  to  me 
strongly  to  confirm  this  view.    It  is  quite  certain  that  neither 
borrowed  ^m  the  other.     It  is  also  certain  that  in  the  Punjab 
adoption  is  a  purely  secular  arrangement.    There  seems  strong 
reason  to  suppose  that  in  Southern  India  it  is  nothing  more  (/). 
Bat  what  is  of  importance  with  regard  to  the  present  discussion 
is,  that  these  differences  find  no  support  in  the  writings  of  the 
early  sages,  or  even  of  the  early  commentators.    They  appear 
for  the  first  time  in  treatises  which  are  absolutely  modem,  or 
merely  in  recorded  customs.    To  speak  of  sudi  variances  as 
arising  from  different  schools  of  law,  would  be  to  invert  the 
relation  of  cause  and  effect.    We  might  just  as  well  invent 
different  schools  of  law  for  Kent  and  Middlesex,  to  account  for 
Gavelkind  and  the  Customs  of  London.    Even  Hindu  lawyers 
cannot  alter  facts.    In  some  instances  they  try  to  wrest  some 
holy  precept  into  conformity  with  the  facts  (m) ;  but  in  other 
cases,  and  especially  in  Western  India,  the  facts  are  too  stub- 
born.   The  more  closely  we  study  the  works  of  the  different 


(ft)  See  pott,  §  99. 

(k)  See  post,  %  us,  119. 

(/)  See  pott,  §  93. 

(m)  See,  for  instance,  the  mode  in  which  foor  conflicting  views  as  to  the 
right  of  a  widow  to  adopt  have  been  deduced  from  a  single  text  of  Vasishta, 
12  M.  L  A.  435. 
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80-called  schools  of  law,  other  than  those  of  Bengal,  the  more 
shall  we  be  convinced  that  the  principles  of  all  are  precisely 
the  same.  The 'local  usages  of  the  different  districts  raiy. 
Some  of  these  usages  the  writers  struggle  to  bring  within  their 
rules ;  others  they  silently  abandon  as  hopeless.  What  they 
cannot  account  for,  they  simply  ignore  (n). 

§•38.  IV.  Judicial  Decisions. — A  great  deal  has  been 
said,  often  by  no  means  in  a  flattering  spirit,  of  the  deciBions 
upon  Native  Law  of  our  Courts,  whether  presided  over  by 
civilian  or  by  professional  Judges.     It  seems  to  be  supposed 
that  they  imported  European  notions  into  the  questions  dis- 
cussed before  them,  and  that  the  divergences  between  the  law 
wliich  they  administered,  and  that  which  is  to  be  found  in  the 
Sanskrit  law-books,  are  to  be  ascribed  to  their  influence.    In  one 
or  two  remarkable  instances,  no  doubt,  this  was  the  case,  but 
those  instances  are  rare.    My  belief  is  that  their  influence  was 
exerted  in  the  opposite  direction,  and  that  it  rather  showed  itself 
in  the  pedantic  maintenance  of  doctrines  whose  letter  was  still 
existing,  but  whose  spirit  was  dying  away.     It  could  hardly 
have  been  otherwise^^It  seems  to  be  forgotten  that  upon  all 
disputed  points  of^law,  the  English  Judges  were  merely  the 
mouthpieces  of  the  pundits  who  were  attached  to  their  Courts, 
and  whom  they  were  bound  to  consult  (o).     The  slightest 
examination  of  the  earliest  reports  at  a  time  when  all  points  of 
law  were  treated  as  open  questions,  will  show  that  the  pundits 
were  invariably  consulted,  wherever  a  doubt  arose,  and  that 
their  opinions  were  for  a  long  time  implicitly  followed.    If  then 
the  decisions  were  not  in  accordance  with  Hindu  law,  the  fault 
rested  with  the  Pundits,  and  not  with  the  Judges.     The  ten- 
dency of  the  former  would  naturally  be  to  magnify  the  authority 
of  their  own  law-books ;   and   accordingly  we  find  that  they 
invariably  quote  some  text  in  support  of  their  opinion,  even 
when  the  text  had  no  bearing  whatever  upon  the  point.     The 
tendency  of  the  latter  was  even  more  strongly  in  the  same  direc- 
tion.   The  pundit,  however  bigoted  he  might  be,  was  at  all 
events  a  Hindu,  living  amongst  Hindus,  and  advising  upon  a 

(n)  For  instance,  second  marriages  of  widows  or  wives,  which  are  equally 
practised  in  the  North,  the  West,  and  the  South  of  India,  see  posiy  $  87. 

{o)  The  pundits,  as  official  referees  of  the  Courts,  were  only  abolished  by 
Act  XI.  of  1864. 


JUDICIAL  DECISIONS.  31 

law  which  actually  governed  the  every-day  lives  of  himBelf  and 
his  iamily  and  his  friends.    He  would  torture  a  sacred  text 
into  an  authority  for  his  opinion  ;  but  his  opinion  would  pro- 
bably be  right,  though  unsustained  by^  or  even  opposed  to  his 
text.     With  the  English  Judge  there  was  no  such  restraining 
influence.      He  was  sworn  to  administer  Hindu  law  to  the 
Hindus,  and  he  was  determined  to  do  so,  however  strange  or 
unreasonable  it  might  appear.    At  first  he  accepted  his  law  un- 
hesitatingly from  the  lips  of  the  pundits,  and  so  long  as  he  did 
so,  probably  no  great  harm  was  done.   But  knowledge  increased, 
and  the  fountains  were  opened  up,  and  he  began  to  enquire  into 
the  matter  for  himself.     The  Pundits  were  made  to  quote 
chapter  and  verse  for  their  opinions,  and  it  was  found  that  their 
paneniises  did  not  warrant  their  conclusions.     Or  their  opinions 
upon  one  point  were  compared  with  their  opinions  upon  an 
analogous  point,  and  found  not  to  harmonise,  and  logic  de- 
manded Uiat  they  should  be  brought  into  conformity  with  each 
other  (p).     Sometimes  the  variance  between  the  fntwahs  and 
the  texts  was  so  great  that  it  was  ascribed  to  ignorance  or  corrup- 
tion.    The  fact  really  was  that  the  law  had  outgrown  the  autho- 
rities.   Native  Judges  would  have  recognized  the  fact.    English 
Judges  were  unable  to  do  so,  or  else  remarked  (to  use  a  phrase 
which  I  have  often  heard  from  the  Bench),  "  that  they  were 
bound  to  maintain  the  integrity  of  the  law."    This  was  a  matter 
of  less  importance  in  Bengal,  where  Jimuta  Vahana  had  already 
burst  the  fetters.    But  in  Southern  India  it  came  to  be  acceptoi, 
that  Mitakshara  was  the  last  word  that  could  be  listened  to  on 
Hindu  law.     The  consequence  was  a  state  of  arrested  progress, 
in  which  no  voices  were  heard  unless  they  came  from  the  tomb. 
It  was  as  if  a  German  were  to  administer  English  law  from 
the  resources  of  a  library  furnished  with  Fleta,  Glanville  and    / 
Bracton,  and  terminating  with  Lord  Coke  (q),  ^ 

§  39.  In  Western  and  Northern  India  the  differences  between 
the  ^Titten  and  the  unwritten  law  were  too  palpable  to  be 


(p)  See  ft  remarkable  instance,  where  the  Bengal  Sadder  Conrt  altered  the 
law  of  partition  to  make  it  harmonise  with  the  law  of  alienation,  jK»f,  §  326. 

{q)  The  sabstnnce  of  this  paragraph  was  written  bj  me  in  an  Indian  joui*naI 
80  lon^  ago  as  1863.  I  mention  the  fact  lest  it  shoold  be  supposed  that  I  have 
borrowed,  without  acknowledgment,  from  a  very  interesting  passage  in  Sir 
H.  S.  Maine's  Village  Communities,  p.  44. 
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Force  of  usage,      passed  over.    Accordingly  in  many  important  cases  in  Borro- 

daile's  Reports,  we  find  that  the  Court  did  not  merely  aak  the 
opinion  of  their  pundits,  but  took  the  evidence  of  the  heads  of 
the  castes  concerned  as  to  their  actual  usage.  The  collection  of 
laws  and  customs  of  the  Hindu  castes,  made  by  Mr.  Steele  under 
the  orders  of  Government,  was  another  step  in  the  same  direc- 
tion. It  is  probable  that  the  laxity,  which  has  been  remarked 
,  as  the  characteristic  of  Hindu  law  in  the  Bombay  Presidency, 
would  be  found  equally  to  exist  in  many  other  districts,  if  the 
Courts  had  taken  the  trouble  to  look  for  it.  In  quite  recent 
times  the  Courts  of  the  N.  W.  Provinces  and  of  the  Punjab  have 
acled  on  the  same  principle  of  taking  nothing  for  granted.  The 
result  has  been  the  discovery,  that  while  the  actual  usages  exist- 
ing in  those  districts  are  remarkably  similar  to  those  which  are 
declared  in  the  Mitakshara  and  the  kindred  works, .  there  is  a 
complete  absence  of  those  religious  principles  which  are  so  pro- 
minent in  Brahmanical  law.  Consequently  the  usages  themselves 
have  diverged,  exactly  at  the  points  where  they  might  have 
been  expected  to  do  so  (r).    A^sente  camd,  dbest  et  lex. 

(r)  See  Punjab  Customs,  5,  11,  78  ;  Sheo  Singh  Rai  v.   Mt.  Daiho,  6 
N.  W.  P.  H.  C.  882. 


CHAPTER  III. 

THE  80TJRCES  OF  HINDTJ  LAW. 

Custom. 

§  40.  If  I  am  right  in  sapposing  that  the  great  body  of  Custom  binding, 
existing  law  consists  of  ancient  usages,  more  or  less  modified  bj 
Aryan  or  Brahmanical  influence,  it  would  follow,  that  the  mere 
fact  that  a  custom  was  not  in  accordance  with  written  law,  that 
is  witii  the  Brahmanical  code,  would  be  no  reason  whatever  why 
it  should  not  be  binding  upon  those  by  whom  it  was  shown  to 
be  observed.     This  is  admitted  in  the  strongest  terms  by  the 
Srahmanical  writers  themselves.    Manu  says  that "  immemorial 
nsa^e  is  transcendant  law,"  and  that "  holy  sages,  well  knowing 
that  law  is  grounded  on  immemorial  custom,  embraced,  as  the 
root  of  all  piety,  good  usages  long  established  "  (a).    And  he 
lays  it  down  that  "  a  king  who  knows  the  revealed  law,  must 
enquire  into  the  particular  laws  of  classes,  the  laws  or  usages 
of  districts,  the  customs  of  traders,  and  the  rules  of  certain 
families,  and  establish  their  peculiar  laws  "  (ft).    To  this  Kulluka 
Bhatta  adds  as  his  gloss,  '^  If  they  (that  is,  the  laws)  be  not 
rex^ignant  to  the  law  of  God,"  by  which  no  doubt  he  means  the 
text  of  the  Vedas  as  interpreted  by  the  Brahmans.    But  that 
Manu  contemplated  no  such  restriction  is  evident,  by  what 
follows  a  little  after  the  above  passage.    "  What  has  been  prac- 
tised by  good  men  and  by  virtuous  Brahmans,  if  it  be  not 
inconsistent  with  the  legal  customs  of  provinces  or  districts,  of 
classes  or  families,  let  him  establish "  (c).      So  Yajnavalkya 
says  {d)y  "  Of  a  newly-subjugated  territory,  the  monarch  shall 

{a)  Mann,  L  §  108,  110. 

(6)  Manu,  riii.  §  41.     See,  too,  Vriliaspati,  cited  Y.  3fay,  i.  1,  §  13,  and 
VasiBfata  and  other  anthorities,  cited  M.  Miller,  A.  S.  Lit.  50. 
(r)  Manu,  viii.  §  46. 
id)  Yaj.  L  §  342. 
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pi'eserve  the  social  and  religious  usages,  also  the  judicial  system, 
and  the  state  of  classes,  as  they  already  obtain/'  And  the 
Mitakshara  quotes  texts  to  the  effect,  that  even  practices  ex- 
pressly inculcated  by  the  sacred  ordinances  may  become  obsolete, 
and  should  be  abandoned  if  opposed  to  public  opinion  (e). 

§  41.  The  fullest  effect  is  given  to  custom  both  by  our  Court* 
and  by  legislation.  The  Judicial  Committee  in  the  Ranmaad 
case  said,  "  Under  the  Hindu  system  of  law,  clear  proof  of  usage 
will  outweigh  the  written  text  of  the  law "  (/).  And  all  the 
recent  Acts  which  provide  for  the  administration  of  the  law 
dictate  a  similar  deference  to  usage,  unless  it  is  contrary  to 
justice,  equity  or  good  conscience,  or  has  been  actually  declared 
to  be  void  (g), 

§  42.  It  is  much  to  be  r^rctted  that  so  little  has  been  done 
in  the  way  of  collecting  authentic  records  of  local  customs. 
The  belief  (hat  Brahmanism  was  the  law  of  India  was  so  much 
fostered  by  the  pundits  and  judges,  that  it  csme  to  be  admitted 
conventionally,  even  by  those  who  knew  better.  The  revenue 
authorities,  who  were  in  daily  intercourse  with  the  people,  were 
aware  that  many  rules  which  were  held  sacred  in  the  court,  had 
never  been  heard  of  in  the  cottage.  But  their  local  knowledge 
appears  rarely  to  have  been  made  accessible  to,  or  valued  by 
the  judicial  department.  I  have  already  mentioned  as  an  excep- 
tion Mr.  Steele's  collection  of  customs  in  force  in  the  Deccan.  In 
the  Punjab  and  in  Oudh  most  valuable  records  of  village  and  tribal 
customs,  relating  to  the  succession  to,  and  disposition  of  land,  have 
been  collected  under  the  authority  of  the  settlement  officers,  and 
tliese  have  beew  brought  into  relation  with  the  judicial  system 
by  an  enactment,  that  the  entries  contained  in  them  should  be 
presumed  to  be  true  (h).  Many  most  interesting  peculiarities  of 
Punjab  law  will  be  found  in  a  book  to  which  I  shall  frequently 
refer,  which  gives  the  substance  of  these  customs,  and  of  the 
decisions  of  the  Chief  Court  of  Lahore  upon  them  (t).     The 

{e)  Mit.  i.  8,  §  4. 

i/)  12  M.  I.  A.  436. 

ifj)  See,  as  to  Bombay,  Bomb.  Reg.  IV.  of  1827,  b.  26  ;  Act  II.  of  1864, 
s.  15.  As  to  Burmab,  Act  XVII.  of  1875,  s.  5.  Cential  Provinces,  Act  XX.  of 
1875,  8.  6.  Ma<lra8,  Act  III.  of  1873,  s.  16.  Oudh,  Act  XVIII.  of  1876, 
B.  3.     Punjab,  Act  IV.  of  1872,  s.  6. 

{h)  These  records  are  known  by  the  terms,  Wajib-nl-an,  and  Riwax-i-am. 
See  Punjab  Customs,  19  ;  Act  XXXIII.  of  1871,8.  16. 

^t)  Notes  on  Customary  Law,  as  administered  in  the  Courts  of  the  Punjab,  by 
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Special  interest  of  these  customs  arises  from  the  feet,  alreadj 

noticed  (h)^  tliat  Brahmanism  seems  never  to  have  succeeded 

in  the  Punjab.      Accordingly,  when  we  find  a  particular  usage 

common  to  tlie  Punjab  and  to  Sanskrit  law,  we  may  infer  that 

there  is  nothing  necessarily  Brahmanical  in  its  origin.    Another 

work  of  the  gr^itest  interest,  which  I  beKeve  no  writer  has  ever 

noticed,  is  the  Thesawaleme,  or  description  of  the  customs  of  Theaawaiem*. 

the  Tamil  inhahitants  of  Jafl&ia,  on  the  island  of  Ceylon.    The 

collection  -was  made  in  1707,  under  the  orders  of  the  Dutch 

GoTemment,  and  was  then  sabmitted  to,  and  approved  by 

twelve  Moodelliars,  or  leading  Natives,  and  finally  promulgated 

as   an  authoritative  exposition  of  their  usages  (/).    Now  we 

^know  that  from  the  earliest  times  there  has  been  a  constant 

Btreani  of  emigration  of  Tamulians  into  Ceylon,  formerly  for 

conquest,  and  latterly  for  purposes  of  commerce.     We  also 

know   that   the  influence  of  Brahmans,  or  even  of  Aryans, 

among  the  Dravidian  races  of  the  South  has  been  of  the  very 

slightest,  at  all  events  until  the  English  officials  introduced 

their  Brahman  advisers  (w).     The  customs  recorded  in  the 

Thesawaleme  may  therefore  be  taken  as  very  strong  evidence  of 

the  usages  of  the  Tamil  inhabitants  of  the  South  of  India  two 

or  three  centuries  ago,  at  a  time  when  it  is  certain  that  those 

usages  could  not  be  traced  to  the  Sanskrit  writers.    Many  very 

interesting    customs  still  existing  in  Southern  India  will  be 

found  in  the  Madura  Manual  by  Mr.  Nelson,  and  in  the  Madras 

Census  Report  of  1871,  by  Dr.  Cornish.     These  show  what 

rich  materials  are  available,  if  they  were  only  sought  for. 

§  43.  Questions  of  usage  arise  in  four  different  ways  in  India.  Various  applica- 
First,  as  regards  races  to  whom  the  so-caUed  Hindu  law  has  ^H^l"^^"^' 
never  been  applied;  for  instance,  the  aboriginal  Hill  tribes,  and 
those  who  follow  the  Marumakatayem  law  of  Malabar,  or  the 
Alya  Santana  law  of  Canara.  Secondly,  as  regards  those  who 
profess  to  follow  the  Hindu  law  generally,  but  who  do  not 
admit  its  theological  developments.  Thirdly,  as  regards  races 
who  profess  submission  to  it  as  a  whole;  and,  fourthly,  as 

Charles  Bonlnois,  Esq.,  Jadge  of  tbe  Chief  Coart,  and  W.  H.  Battigan,  Esq. 
Lahore,  1876.     I  cite  it  shortly  as  Pan  jab  Customs. 

{k)  Ante,  §  8. 

(/)  Tbe  edition  which  I  possess  was  published  in  1862,  with  the  decisions  of 
the  Bnglish  CourtB,  by  Mr.  H.  F.  Mutakisna,  who  gave  it  to  me. 

(m)  See  arUe,  §  6. 
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regards  persons  formerly  bound  by  Hindu  law,  but  to  whom  it 
has  become  inapplicable. 

§  44.  The  first  of  the  above  cases,  of  course,  does  not  come 
within  the  scope  of  this  work  at  all.  The  distinction  between 
the  second  and  third  classes  is  most  important,  as  the  deceptive 
similarity  between  the  two  is  likely  to  lead  to  erroneous  conclu- 
sions in  cases  where  they  really  diflfer.  For  instance,  in  an  old 
case  in  Calcutta,  where  a  question  of  heirship  to  a  Sikh  was 
concerned,  this  question  again  turning  upon  the  validity  of  a 
Sikh  marriage,  the  Court  laid  it  down  generally  that  "the 
Sikhs,  being  a  sect  of  Hindus,  must  be  governed  by  Hindu 
law "  (w).  Numerous  cases  in  the  Punjab  show  that  the  law 
of  the  Sikhs  differs  materially  from  the  Hindu  law,  in  the  very 
points,  such  as  adoption  and  the  like,  in  which  the  difierence 
of  religion  might  be  expected  to  cause  a  difference  of  usage. 
Similar  differences  are  found  among  the  Jats  (<?),  and  even 
among  the  orthodox  Hindus  of  the  extreme  north-west  of 
India  (p).  So  as  regards  the  Jains,  it  is  now  well  recognized 
that  though  of  Hindu  origin,  and  generally  adhering  to  Hindu 
law,  they  recognize  no  divine  authority  in  the  Vedas,  and  do 
not  practise  the  Shradhs,  or  ceremonies  for  the  dead,  which  are 
the  religious  element  in  the  Sanskrit  law.  Consequently  that 
the  principles  which  arise  out  of  this  element  do  not  bind  them, 
and  that  their  usages  in  many  respects  are  in  consequence  com- 
pletely different  (</).  I  strongly  suspect  that  most  of  the  Dra- 
vidian  trilK«  of  Southern  India  come  imder  the  same  head  (r). 

§  45.  As  regards  those  who  profess  submission  to  the  Hindu 
law  as  a  whole,  questions  of  usage  arise,  first,  with  a  view  to 
determine  the  particular  principles  of  that  law  by  which  they 
should  be  governed;  and,  secondly,  to  determine  the  validity  of 
any  local,  tribal,  or  family  exceptions  to  that  law.     Prima  facie^ 


(n)  Juggomohun  MuUkh  v.  Sautncoomarf  2  M.  Dig.  43. 

io)  The  Jats  (Sanskrit,  Yddava)  are  the  descendants  of  an  aboriginal 
Manning's  Ancient  India,  i.  66. 

(p)  See  Punjab  Customs,  passim.  As  to  the  effect  of  the  introduction  of 
the  Punjab  code  as  creating  a  lex  loci,  see  MvUca  Do  Mum  t.  Mina  Jekan, 
10  M.  I.  A.  252. 

{q)  Bhugwandns  v.  Rajmal,  10  Bomb.  H.  C.  241  ;  Sheo  Singh  Rai  t.  Mi, 
Dakko,  6  N.  W.  P.  382.  See  a  case  where  such  difference  of  usage  was  bcid 
not  to  be  made  out,  Lalla  MaJmheer  v.  Mt»  Kundun  Kowar,  8  W.  R.  116, 
1  I.  A.  5.5. 

(r)  See  antfy  §  2,  11. 
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any  Hindu  residing  in  a  particular  province  of  India  is  held 
to  be  subject  to    the  particular  doctrines  of  Hindu  law  recog- 
nized in   that   province.     He  would  be  governed  by  the  Daya 
Bhaga  in    Bengal,  by  the  Vivada  Chintamani  in  North  Behar 
and  Tirhut,  by  the  Mayukha  in  Guzerat,  and  generally  by  the 
Mitakshara  elsewhere  (s).    But  this  law  is  not  merely  a  local 
law.     It  becomes  the  personal  law,  and  a  part  of  the  status  of 
every  family   which  is  governed  by  it.      Consequently  where 
any  such   family  migrates  to  another  province,  governed  by 
another  law,  it  carries  its  own  law  with  it.     For  instance,  a 
family  migrating  fix)m  a  part  of  India  where  the  Mitakshara  or 
the  MithUa  system  prevailed,  to  Bengal,  would  not  come  under 
the  Bengal   law  from  the  mere  fact  of  their   having  taken 
Bengal   as    their   domicO.      And  this    rule  would  apply  as 
much   to  matters  of  succession  to  land  as    to  their  purely 
personal  relations.    In  this  respect  it  seems  an  exception  to 
the   usaal  principles,  that  the  lex  loci  governs  matters  relating 
to    Isold,  and   that  the  law  of  the  domicil  governs  personal 
relations.     The  reason  is,  that  in  India  there  is  no  lex  loci, 
every  person  being  governed  by  the  law  of  his  personal  status, 
The   same  rule  as  above  would  apply  to  any  family  which,  by 
le^al  usage,  had  acquired  any  special  custom  of  succession  or 
tlie    like,  peculiar  to  itself,  though  differing  from  that  either  of 
its  original  or  acquired  domicil  (/). 

§  46.  When  such  an  original  variance  of  law  is  once  esta-  Change  of 
blLshed,  the  presumption  arises  that  it  continues  ;  and  the  oniis  P®*^°**  **''• 
of  making  out  their  contention  lies  upon  those  who  assert  that 
it  has  ceased  by  conformity  to  the  law  of  the  new  domicil  (u), 
Sat  this  presumption  may  be  rebutted,  by  shoii-ing  that  the 
family  has  conformed  in  its  religious  or  social  usages  to  the 
locality  in  which  it  has  settled;  or  that,  while  retaining  its 
religious  rites,  it  has  acquiesced  in  a  course  of  devolution  of 
property,  according  to  the  common  course  of  descent  of  pro- 
perty in  that  district,  among  persons  of  the  same  class  (x). 


<#)  See  arUe^  §  26-31.  Ab  to  Assam  and  Orissa,  which  are  supposed  to 
be  gorerncd  by  Bengal  law,  and  Ganjam  by  the  law  of  Madras,  see  ante,  §  11. 

{t)  Rutcheputty  DuU  v.  Rajunder  NaraiUy  2  M.  I.  A.  132  ;  Jiyjnath Ptrakad 
▼.   K<ypilmon  Singh,  24  W.  R.  95,  Kudi  per  curiam,  12  M.  I.  A.  91. 

{u)  Soorendronath  v.  Mt.  Hetramonee,  12  AL  I.  A.  81  ;  Obunnesurree  v. 
JCUken  CAundfT,  4  Wym.  226  ;  Pirthee  Singh  v.  Mt.  Sheo,  8  W.  R.  261. 

gc)  JUjcAunder  v.  OohUchund,  1   S.  D   43  (50) ;  Chuiuloo  Sheekhur  \\ 
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Of  course  the  mere  feet  that,  by  the  act  of  Government,  a 
district  which  is  governed  by  one  system  of  law  is  annexed  to 
one  which  is  governed  by  a  different  system,  cannot  raise  any 
presumption  that  the  inhabitants  of  either  district  have  adopted 
the  usages  of  the  other  (y). 

§  47.  The  next  question  is  as  to  the  validity  of  customs  dif- 
fering from  the  general  Hindu  law,  when  practised  by  persons 
who  admit  that  they  are  subject  to  that  law.  According  to  the 
view  of  customary  law  taken  by  Mr.  Austin  {z\  a  custom  can 
never  be  considered  binding  until  it  has  become  a  law  by  some 
act,  legidative  or  judicial,  of  the  sovereign  power.  Language 
pointing  to  the  same  view  is  to  be  found  in  one  judgment  of 
the  Madras  High  Court  (a).  But  such  a  view  cannot  now  be 
sustained.  It  is  open  to  the  obvious  objection  that,  in  the 
absence  of  legislation,  no  custom  could  ever  be  judicially  recog- 
nized for  the  first  time.  A  decision  in  its  fevour  would  assume 
that  it  was  already  binding.  The  sounder  view  appears  to  be, 
that  law  and  usage  act  and  re-act  upon  each  other.  A  belief 
in  the  propriety  or  imperative  nature  of  a  particular  course  of 
conduct,  produces  a  uniformity  of  behaviour  in  following  it ; 
and  a  uniformity  of  behaviour  in  following  a  particular  course 
of  conduct,  produces  a  belief  that  it  is  imperative  or  proper  to 
do  so.  When  from  either  cause,  or  from  both  causes,  a  uniform 
and  persistent  usage  has  moulded  the  life,  and  regulated  the 
dealings,  of  a  particular  class  of  the  community,  it  becomes  a 
custom,  which  is  a  part  of  their  personal  law.  Such  a  custom 
deserves  to  be  recognized  and  enforced  by  the  Courts,  unless  it 
is  injurious  to  the  public  interests,  or  is  in  conflict  with  any 
express  law  of  the  ruling  power  (^).  Hence,  where  a  special 
usage  of  succession  was  set  up,  the  High  Court  of  Madras  said, 
"  What  the  law  requires  before  an  alleged  custom  can  receive 
the  recognition  of  the  Court,  and  so  acquire  legal  force,  is  satis- 
factory proof  of  usage,  so  long  and  invariably  acted  upon  in 

NMn,  SoonduVf  2  W.  R.  197  ;  Rambrohmo  v.  KanUnee,  3  Wym.  3  ;  Junar- 
ucUken  r,  Nobin  Chwnder,  Vixt^.  232  ;  per  curiam^  12  M.  I.  A.  96. 

(y)  Prithee  Singh  v.  CouH  of  Wardt,  23  W.  B.  272. 

(z)  Austin,  i.  148,  u.  229. 

(a)  1  Mad.  H.  C.  424. 

(6)  See  the  subject  discussed,  Khqjah*$  case,  Perry,  0.  0.  110  ;  Howard  t. 
Patonji,  ib.  536  ;  Tara  Chand  v.  Beeb  Ram,  8  Mad.  R  C.  56 ;  Bhuu 
Nanaji  t.  Sundhabai,  11  Bomb.  H.  C.  249  ;  Savigny,  Droit  Rom.  I  38-36, 
165-175  ;  Introduction  to  Punjab  Customs. 
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practice^  as  to  show  that  it  has,  by  common  consent,  been  sub- 
mitted to  as  the  established  governing  role  of  the  particular 
&mil7,  class  or  district  of  countiy ;  and  the  course  of  practice 
upon  which  the  custom  rests  must  not  be  left  in  doubt,  but  be 
proved  with  certainty  "  (c).  This  decision  was  affirmed  on  ap- 
peal, and  the  Judicial  Conmiittee  observed ((^) :  "Their  Lord- 
ships are  fully  sensible  of  the  importance  and  justice  of  giving 
effect  to  long  established  usages  existing  in  particular  districts 
and  families  in  India,  but  it  is  of  the  essence  of  special  usages, 
modifying  the  ordinary  law  of  succession,  that  they  should  be 
ancient  and  invariable;  and  it  is  further  essential  that  they 
should  be  established  to  be  so  by  clear  and  unambiguous  evidence. 
It  is  only  by  means  of  such  evidence  that  the  Courts  can  be 
assured  of  their  existence,  and  that  they  possess  the  conditions 
of  antiquity  and  certainty  on  which  alone  their  legal  title  to 
recognition  depends."  Accordingly  the  Madras  High  Court, 
when  directing  an  inquiry  as  to  an  alleged  custom  in  the  south 
of  India  that  Brahmins  should  adopt  their  sisters'  sons,  laid  it 
down  that:  I.  The  evidence  should  be  such  as  to  prove  the 
oniformity  and  continuity  of  the  usage,  and  the  conviction  of 
those  following  it  that  they  were  acting  in  accordance  with  law, 
and  this  conviction  must  be  inferred  from  the  evidence;  XL 
Evidence  of  a^cts  of  the  kind,  acquiescence  in  those  acts,  deci- 
sions of  Courts  or  even  of  punchayets  upholding  such  acts, 
the  statements  of  experienced  and  competent  persons  of  their 
belief  that  such  acts  were  legal  and  valid,  will  all  be  admissible ; 
but  it  ia  obvious  that  although  admifisible,  evidence  of  this  latter 
kind  will  be  of  Httle  weight  if  unsupported  by  actual  examples 
of  the  usage  asserted  "  (e), 

§  48.  It  follows  from  the  very  nature  of  the  case,  that  a  mere  Custom  cannot 
agreement  among  certain  persons  to  adopt  a  particular  rule,  ^1^^^^ 
cannot  create  a  new  custom  binding  on  others,  whatever  its 
effect  may  be  upon  themselves  (/).    Nor  can  a  family  custom 
ever  be  binding  where  the  family  or  estate  to  which  it  attaches 

(c)  Sivavanja  r.  MuUu  Ramalinga^  3  Mad.  H.  C.  75,  77.  Approved  by 
the  Bombay  High  Court,  10  Bomb.  H.  C.  234. 

Kd)  14  M.  I.  A.  685. 

(«j  Gopaiayan  ▼.  Raghapatiayanf  7  Mad.  H.  C.  250,  254.  See,  too,  per 
Markhy,  J.,  9  B.  L.  R.  294. 

(/)  Per  cur.  8  M.  I.  A.  420,  9  M.  I.  A.  242  ;  ML  Sarujn  v.  Mtdk 
Ram,  2  N.  W.  P.  H.  C.  227. 
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essentiaL 


Maybe 
discontinaed. 


is  SO  modem  as  to  preclude  the  very  idea  of  immemorial  usage  (g). 
Nor  does  a  custom,  such  as  that  of  primogeniture,  which  has 
goTemed  the  devolution  of  an  estate  in  the  hands  of  a  particular 
family,  follow  it  into  the  hands  of  another  family,  by  whom  it 
may  have  been  purchased.  In  other  words,  it  does  not  run  with 
the  land  (h). 

§  49.  Continuity  is  as  essential  to  the  validity  of  a  custom 
as  antiquity.  In  the  case  of  a  widely-spread  local  custom,  want 
of  continuity  would  be  evidence  that  it  had  never  had  a  legal 
existence ;  but  it  is  difficult  to  imagine  that  such  a  custom,  once 
thoroughly  established,  should  come  to  a  sudden  end.  But  it 
is  different  in  the  case  of  family  usage,  which  is  founded  on  the 
consent  of  a  smaller  number  of  persons.  Therefore,  where  it 
appeared  that  the  members  of  a  family,  interested  in  an  estate 
in  the  nature  of  a  Raj,  had  for  twenty  years  dealt  with  it  as 
joint  family  property,  as  if  the  ordinary  laws  of  succession 
governed  the  descent,  the  Privy  Council  held  that  any  im- 
partible character  which  it  had  originally  possessed,  was  deter- 
mined. They  said:  "  Their  Lordships  cannot  find  any  prin- 
ciple or  authority  for  holding  that  in  point  of  law  a  manner  of 
descent  of  an  ordinary  estate,  depending  solely  on  family  usage, 
may  not  be  discontinued,  so  as  to  let  in  the  ordinary  law  of  suc- 
cession. Such  family  usages  are  in  their  nature  different  from 
a  territorial  custom,  which  is  the  hx  loci  binding  all  persons 
within  the  local  limits  in  which  it  prevails.  It  is  of  the  essence 
of  family  usages  that  they  should  be  certain,  invariable,  and 
continuous ;  and  well  established  discontinuance  must  be  held 
to  destroy  them.  This  would  be  so  when  the  discontinuance 
has  arisen  from  accidental  causes ;  and  the  effect  cannot  be  less, 
when  it  has  been  intentionally  brought  about  by  the  concurrent 
will  of  the  family.  It  would  lead  to  much  confusion,  and 
abundant  litigation,  if  the  law  attempted  to  revive  and  give 
effect  to  usages  of  this  kind  after  they  had  been  clearly  aban- 
doned, and  the  abandonment  had  been,  as  in  this  case,  long 
acted  upon  "  («). 

§  50.  The  above  cases  settle  a  question,  as  to  which  there 


(g)  Umrithnath  Chaiodhry  v.  Ooureenath,  13  M.  I.  A.  642,  549. 
{h)  Gopal  Doss  v.  Nurotum  Singh,  7  S.  D.  195  (230). 
(»)  Rajkisken  Singh  v.  Ramjoy  Surma,  1  Calc.  186.     See,  also,  per  cur,  9 
M.  I.  A  243. 
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was  at  first  some  doubt  entertained,  viz.,  whether  a  particnlar  Uaage  of  single 
family  could  have  a  usage  differing  fix)m  the  law  of  the  sur-  ^' 
rounding  district  applicable  to  similar  persons  (^').  There  is 
nothing  to  prevent  proof  of  such  a  family  usage.  But  in  the 
case  of  a  single  family,  and  especially  a  family  of  no  great  im- 
portance, there  will  of  course  be  very  great  diflSculty  in  proving 
that  the  usage  possesses  the  antiquity  and  continuousness,  and 
arises  from  the  sense  of  legal  necessity  as  distinguished  from 
conventional  arrangement,  that  is  required  to  make  out  a 
binding  usage  (k).  Where  the  family  is  a  very  great  one,  whose 
records  are  capable  of  being  verified  for  a  number  of  generations, 
the  difficulty  disappears.  In  the  case  of  the  Tipperah  Eaj  a 
usage  by  which  the  Rajah  nominates  from  amongst  the  members 
of  his  fMnfly  the  Jobraj  (young  sovereign)  and  the  Burra 
Thakoor  (chief  lord),  of  whom  the  former  succeeds  to  the  Raj 
on  a  demise  of  the  Rajah,  and  the  second  takes  the  place  of 
Jobraj,  has  been  repeatedly  established  (I).  Also  a  custom  in 
the  Raj  of  Tirhoot,  by  which  the  Rajah  in  possession  abdicates 
daring  his  lifetime,  and  assigns  the  Raj  to  his  eldest  son,  or 
nearest  male  heir  (m).  Many  of  the  cases  of  estates  descending 
by  primogeniture  appear  to  rest  on  the  nature  of  the  estate 
itself,  as  being  a  Sort  of  sovereignty,  which  from  its  constitution 
is  impartible  (/i).  But  family  custom  alone  will  be  suflBcient, 
even  if  the  estate  is  not  of  the  nature  of  a  Raj,  provided  it  is 
made  out  (o).  And  where  an  impartible  Raj  has  been  confis- 
cated by  government,  and  then  granted  out  again,  either  to  a 
stranger,  or  to  a  member  of  the  same  family,  the  presumption 
is  that  it  has  been  granted  with  its  incidents  as  a  Raj,  of  which 
the  most  prominent  are  impartibility  and  descent  by  primo- 
geniture (p). 

§  51.  Customs  which  are  immoral  or  contrary  to  public 

(j)  See  Bcuvantrav  r.  Mantappa,  1  Bomb.  H.  C.  Appx.  42  (2nd  ed.) ;  per 
cur.  3  Mad.  H.  C.  58  ;  Madhawrav  v.  BaUerithTia,  4  Bomb.  A.  C.  113. 

{k)  5Vse  the  subject  discussed,  11  Bomb.  H.  C.  269. 

d)  Nedkisto  Deb  v.  Beerchunder,  12  M.  I.  A.  523. 

(m)  Gnnes  v.  Moheshur  Singh,  6  M.  I.  A.  164  ;  see  7  S.  D.  228  (271) ; 
lee  the  PaAeU  Raj,  Gurunarain  Deo  v.  Unund  Ldil,  6  S.  D.  282  (854), 
aflcL  6  M.  L  A.  82. 

(n)  There  may,  however,  be  a  partible  Raj.  See  Qhirdharee  v.  Koolahvl 
Singhj  2  M.  I.  A.  344. 

(o)  BamU  Urjun  Singh  t.  RamU  Ohunsiam,  5  M.  I.  A.  169  ;  Chowdhry 
ChifUamun  Singh  y.  Mt.  Noidukho,  2  I.  A.  263. 

(p)  Beer  Pertab  v.  Maharajah  Jlajenderj  12  M.  I.  A.  1. 
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Immoral  usages,   policy  will  neither  be  enforced  nor  sanctioned  (q).   For  instance, 

prostitution  is  not  only  recognized  by  Indian  usage,  and 
honoured  in  the  class  of  dancing  girls,  but  the  relations  between 
the  prostitute  and  her  paramour  were  regulated  by  law,  just  as 
any  other  species  of  contract  (r).  Even  under  English  law 
prostitution  is,  of  course,  not  illegal,  in  the  sense  of  being  either 
prohibited  or  punishable  ;  and  I  conceive  there  can  be  no 
reason  why  the  existence  of  a  distinct  class  of  prostitutes  in 
India,  with  special  rules  of  descent  infer  se,  should  not  be 
recognized  now,  and  those  rules  acted  on  («).  But  prostitntion 
even  according  to  Hindu  views  is  immoral,  and  entails  d^rada- 
tion  from  caste  (t).  It  is  quite  clear  therefore  that  no  English 
Court  would  look  upon  prostitution  as  a  consideration  that 
would  support  a  contract ;  and  it  has  been  held  that  the 
English  rule  will  also  be  enforced  to  the  extent  of  defeating  an 
action  against  a  prostitute  for  lodgings  or  the  like,  supplied  to 
her  for  the  express  purpose  of  enabling  her  to  carry  on  her 
trade  (u).  So  it  has  been  held  that  the  procuring  of  a  minor 
to  be  a  dancing  girl  at  a  pagoda,  or  the  disposing  of  her  as 
such,  is  punishable  under  ss.  372  &  378  of  the  Indian  Penal 
Code  (x).  So  it  has  been  held  in  Bombay  that  caste  customs 
authorising  a  woman  to  abandon  her  husband,  and  many  a^ain 
without  his  consent,  were  void  for  immorality  (y).  And  it 
was  doubted  whether  a  custom  authorising  her  to  marry  again, 
during  the  lifetime  of  her  husband,  and  with  his  consent,  would 
have  been  valid  (z).  Among  the  Nairs,  as  is  well  known,  the 
marriage  relation  involves  no  obligation  to  chastity  on  the  part 
of  the  woman,  and  gives  no  rights  to  the  man.  But  here  what 
the  law  recognizes  is  not  a  custom  to  break  the  marriage  bond, 

(q)  Mano,  viii.  §  41  ;  M.  MlUler,  A.  S.  L.  50.    See  statutes  cited,  ante^ 

§  41,  n.  g. 

(r)  See  Viv.  Chint.  101. 

(«)  Tara  Munanee  v.  Motee  Buneante,  7  S.  D.  273  (325)  ;  Shida  ▼.  Sunshi- 
dapat  Morris,  Pt.  I.  137  ;  Kamakthi  v.  Nagwraiknum^  5  Mad.  H.  C.  161 ; 
and  see  per  cur.  2  Mad.  H.  0.  78.     Seejxx^,  §  180. 

it)  2  W.  MacN.  132. 

(tt)  OoureencUh  y.  Modhomoneey  18  W.  R.  445.  See  Sulao  t.  Hwrreeram, 
Bellasis,  1. 

(x)  Exp,  Padmavati,  5  Mad.  H.  C.  415 ;  Heg,  v.  Jaili  Bkavin,  6  BomK 
H,  C.  C.  C.  60. 

(y)  Beg.  v.  Karsan  Ooja,  2  Bomb.  H.  C.  124  ;  see  5  Bomb.  H.  C.  C.  C. 
18  ;  Vji  V.  Haihi  Lain,  7  Bomb.  A  C.  133. 

(z)  Kkemkor  v.  Umiaskunktr^  10  Bomb.  A.  C.  381. 
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but  the  fact  that  there  is  no  marrii^e  bond  at  all.  In  a  very 
recent  case  before  the  Privy  Council,  a  custom  was  set  up  as 
existing  on  the  west  coast  of  India,  whereby  the  trustees  of  a 
religions  institution  were  allowed  to  sell  their  trust.  The 
Judicial  Committee  found  that  no  such  custom  was  made  out, 
but  intimated  that  in  any  case  they  would  have  held  it  to  be 
invalid,  as  being  opposed  to  public  policy  (a), 

§  52.  The  fourth  class  of  cases  mentioned  before  (§  43),  arises  Change  of  family 
when  circumstances  occur  which  make  the  law,  which  has  pre-  ^'®*^* 
vioudy  governed  a  femily,  no  longer  applicable.    In  one  sense 
any  new  law. which  is  adopted  for  the  governance  of  such  a 
£Euaaily  must  be  wanting,  as  regards  that  family,  in  the  element 
of  antiquity  necessary  to  constitute  a  custom.    On  the  other 
hand  the  law  itself  which  is  adopted  may  be  of  immemorial 
character ;  the  only  question  would  be  as  to  the  power  of  the 
family  to  adopt  it.    We  have  already  seen  that  a  family  mi- 
grating from  one  part  of  India  to  another,  may  either  retain 
the  law  of  its  origin  or  adopt  that  of  its  domicil  (b).    The 
same  rule  applies  to  a  family  which  has  changed  its  status.    If 
the  new  status  carries  with  it  an  obligation  to  submit  to  a 
particular  form  of  law,  such  form  of  law  is  binding  upon  it. 
If  however  it  carries  with  it  no  such  obligation,  then  the  family 
is  at  liberty  either  to  retain  so  much  of  its  old  law  as  is  con- 
sistent with  its  change  of  status,  or  to  adopt  the  usages  of  any 
other  class  with  which  the  new  statics  allows  it  to  associate 
itself. 

§  53.  Where  a  Hindu  has  become  converted  to  Muhammed-  Conversion  to 
anism,  he  accepts  a  new  mode  of  Hfe,  which  is  governed  by  a  M'?^*™™®^** 
law  recognized  and  enforced  in  India.  It  has  been  stated  that 
the  property  which  he  was  possessed  of  at  the  time  of  his  con- 
version, will  devolve  upon  those  who  were  entitled  to  it  at  that 
time,  by  the  Hindu  law,  but  that  the  property  which  he  may 
subsequently  acquire  will  devolve  according  to  Muhammedan 
law  (c).  The  former  proposition,  however,  must,  I  should 
think,  be  Umited  to  cases  where  by  the  Hindu  law  his  heirs 
had  acquired  an  interest  which  he  could  not  defeat.    If  he  was 


(a)  Rajah  Vurmah  v.  Itavi  Vunnah,  i  I.  A.  76, 

(6)  Ante,  §  46. 

(«T)  2  W.  MacN.  131,  132  ;  10  M.  I.  A.  537. 
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able  to  disinherit  any  of  his  relations  by  alienation  or  will,  it  is 
difficult  to  see  why  he  should  not  disinherit  them  by  adopting 
a  law  which  gave  him  a  different  line  of  heirs.  The  latter  part 
of  the  proposition,  however,  has  been  very  recently  affirmed  by 
the  Privy  Council,  in  a  case  where  it  was  contended  that  a 
femily  which  had  been  converted  several  generations  back  to 
Muhammedanism  was  still  governed  by  Hindu  law.  Their 
Lordships  said,  "This  case  is  distinguishable  from  that  of 
Abraham  v.  Abraham  (d).  There  the  parties  were  native 
Christians,  not  having,  as  such,  any  law  of  inheritance  defined 
by  statute  ;  and,  in  the  absence  of  one,  this  Committee  applied 
the  law  by  which,  as  the  evidence  proved,  the  particular  family 
intended  to  be  governed.  But  the  written  law  of  India  has 
prescribed  broadly  that  in  questions  of  succession  and  in- 
heritance, the  Hindu  law  is  to  be  appUed  to  Hindus,  and  the 
Muhammedan  law  to  Muhammedans  ;  and  in  the  judgment 
delivered  by  Lord  Kmgsdown  in  Abraham  v.  Abraham,  p.  239, 
it  is  said  that  *  this  rule  must  be  understood  to  refer  to  Hindus 
and  Muhammedans,  not  by  birth  merely,  but  by  religion  also.' 
The  two  cases  in  W.  H.  MacNaghten's  Principles  of  Hind.  L., 
vol.  ii.,  pp.  131,  132,  which  deal  with  the  case  of  converts  from 
the  Hindu  to  the  Muhammedan  faith,  and  rule  that  the  heirs 
according  to  Hindu  law  will  take  all  the  property  which  the 
deceased  had  at  the  time  of  his  conversion,  are  also  authorities 
for  the  proposition  that  this  subsequently  acquired  property  is 
to  be  governed  by  the  Muhammedan  law.  Here  there  is 
nothing  to  show  conclusively  when  or  how  the  property  was 
acquired  by  "  the  great  ancestor  ; "  there  was  no  conflict  as  in 
the  cases  just  referred  to,  between  Hindus  and  Muhammedans 
touching  the  succession  to  him.  Whatever  he  had  is  admitted 
to  have  passed  to  his  descendants,  of  whom  all,  like  himself, 
were  Muhammedans  ;  and  it  seems  to  be  contrary  to  principle 
that,  as  between  them,  the  succession  should  be  governed  by 
any  but  Muhammedan  law.  Whether  it  is  competent  for  a 
family  converted  from  the  Hindu  to  the  Muhammedan  faith  to 
retain  for  several  generations  Hindu  usages  and  customs,  and 
by  virtue  of  that  retention  to  set  up  for  itself  a  special  and 
customary  law  of  inheritance,  is  a  question  which,  so  far  as 


{d)  9  M.  I.  A.  1»5. 
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their  Lordships  are  aware,  has  never  been  decided.  It  is  not 
absolutely  necessary  for  the  determination  of  this  appeal  to 
decide  that  question  in  the  negative,  and  their  Lordships 
abstain  from  doing  so.  They  must,  however,  observe,  that  to 
control  the  general  law,  if  indeed  the  Muhammedan  law  admits 
of  such  control,  much  stronger  proof  of  special  usage  would  be 
required  than  has  been  given  in  this  case  "  (e), 

§  54.  These  remarks  of  the  Judicial  Committee  were  not  Retention  of 
necessary  for  the  decision  of  the  case  before  them,  as  they  held  ^^^^  nsaget. 
that  the  plaintiff  would  equally  have  failed  if  the  principles  of 
Hindu  law  had  been  applied  to  his  claim.    Nor  did  they  pro- 
fess absolutely  to  decide  that  a  convert  to  Muhammedanism 
might  not  still  retain  Hindu  usages,  and  they  partly  rest  their 
view  against  such  retention  of  usage,  upon  the  ground  that 
there  was  no  decision  upon  the  subject.    The  point,  however, 
has  been  repeatedly  decided  the  other  way  in  Bombay,  with 
regard  to  a  sect  called  KTwjahs,    These  are  a  class  of  persons 
"who  were  originally  Hindus,  but   who  became  converts  to 
Muhammedanism    about  four    hundred  years  ago,  retaining 
however    many  Hindu  usages,  amongst  others  an  order  of 
succession  opposed  to  that  prescribed  by  the  Koran.    A  similar 
sect  named   the  Memon  Cukhees  had  a  similar  history  and 
usage.     In  1847  the  question  was  raised  in  the  Supreme  Court 
of  Bombay,  whether  this  order  of  succession  could  be  supported, 
and  Sir  Erskine  Perry,  in  an  elaborate  judgment,  decided  that 
it  could.     His  decision  has  been  followed  in  numerous  cases  in 
Bombay,  both  in  the  Supreme  and  High  Court,  and  may  be 
considered  as  thoroughly  established  (/).     But  although  these 
cases  may  probably  be  taken  as  settling  that  an  adherence  to 
the    religion  of   the  Koran  does   not    necessarily  entail  an 
adherence  to  its  civil  law,  there  may  be  cases  in  which  religion 
and  law  we  inseparable.    In  such  a  case  the  ruling  of  the 
Privy  Council  would  be  strictly  in  point,  and  would  debar  any 
one  who  had  accepted  the  religion  from  relying  on  a  custom 
opposed  to  the  law.     For  instance,  monogamy  is  an  essential 
part  of  the  law  of  Christianity.    A  Muhammedan  or  Hindu 


{e)  Jawala  Buksh  v.  Dharum,  Smgh^  10  M.  I.  A.  511,  637. 

(/)  KkojaKi  ca9€^  Perry,  0.  C.  110  ;  Oungbaiv.  Thavw  MooUah,  1  Bomb. 
H.  C.  71,  73  ;  Good*  of  Mulbai,  2  BomK  H.  C.  292  ;  Goods  of  Rahimbai,  12 
Bomb.  H.  C.  294. 
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convert  to  Christianity  could  not  possibly  marry  a  second  wife 
after  his  conversion,  during  the  life  of  his  first,  and  if  he  did 
so  the  issue  by  such  second  marriage  would  certainly  not  be 
legitimate,  any  Hindu  or  Muhammedan  usage  to  the  contrary 
notwithstanding  (g).  His  conversion  would  not  invalidate 
marriages  celebrated,  or  affect  the  legitimacy  of  issue  bom 
before  that  event.  What  its  effect  might  be  upon  issue  pro- 
ceeding from  a  plurality  of  wives  retained  after  he  became  a 
Christian,  would  be  a  very  interesting  question,  which  has 
never  arisen. 
Case  of  the  §  55.  The  second  part  of  the  rule  above  stated  (A)  is  illus- 

trated by  the  case  of  Abraham  v.  Abraham  (*),  referred  to 
above.  There  it  appeared  that  there  were  different  classes  of 
native  Christians  of  Hindu  origin.  Some  retained  Hinda 
manners  and  usages,  wholly  or  chiefly,  while  others,  who 
were  known  as  East  Indians,  and  who  are  generally  of 
mixed  blood,  conformed  in  all  respects  to  European  customs. 
The  founder  of  the  femily  in  question  was  of  pure  Hindu 
blood,  and  belonged  to  a  class  of  native  Christians  which  re- 
tained native  customs.  But  as  he  rose  in  the  world  and 
accumulated  property,  he  assumed  the  dress  and  usages  of 
Europeans.  He  married  an  East  Indian  wife,  and  was  ad- 
mitted into,  and  recognized  as  a  member  of  the  East  Indian 
community.  After  his  death  the  question  arose  whether  his 
property  was  to  be  treated  as  the  joint  property  of  an  un- 
divided Hindu  family,  and  governed  by  pure  Hindu  law;  or  if 
not,  whether  it  was  to  be  governed  by  a  law  of  usage,  similar 
to  Hindu  or  to  European  law.  The  former  proposition  was  at 
once  rejected.  Their  Lordships  said  {k)i  "  It  is  a  question  of 
parcenership  and  not  of  heirship.  Heirship,  jiay  be  governed  by 
the  Hindu  law,  or  by  any  other  law  to  which  the  ancestorship  may 
be  subject;  but  parcenership,  understood  in  the  sense  in  which 
their  Lordships  here  use  tlie  term,  as  expressing  the  rights  and 
obligations  growing  out  of  the  status  of  an  undivided  family, 
is  the  creature  of,  and  must  be  governed  by  the  Hindu  law. 

ig)  See  Hydt  v.  Hyde,  L.  R.  1  P.  &  D.  130  ;  Skinner  v.  Orde,  14  ML  L  A 
809,  324. 

(h)  AnU,  §  52. 
(f)  9  M.  I.  A.  195. 
{k)  9  M.  I.  A.  237. 
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Considering  the  case,  then,  with  reference  to  parcenership,  what 
is  the  poBition  of  a  member  of  a  Hindu  family  who  has  become 
a  convert  to  Christianity?      He  becomes,  as  their  Lordships 
apprehend,  at  once  severed  from  the  family  and  r^arded  by 
them  as  an  outcast.   The  tie  which  bound  the  family  together  is, 
so  far  as  he  is  concerned,  not  only  loosened  but  dissolved.    The 
obligations  consequent  upon,  and  connected  with  the  tie  must, 
as  it  seems  to  their  Lordships,  be  dissolved  with  it.   Parcenership 
may  be  put  an  end  to  by  a  severance  effected  by  partition;  it 
musty  as  their  Lordships  think,  equally  be  put  an  end  to  by 
severance  which  the  Hindu  law  recognizes  and  creates.    Their 
Lordships,  therefore,  are  of  opinion  that,  upon  the  conversion  of  a 
Hindu  to  Christianity,  the  Hindu  law  ceases  to  have  any  con- 
tinuing obligatory  force  upon  the  convert.    He  may  renounce 
the  old  law  by  which  he  was  bound,  as  he  has  renounced  his 
old  rehgion;  or,  if  he  thinks  fit,  he  may  abide  by  the  old  law, 
notwithstanding  he  has  renounced  the  old  rehgion."     Their 
Lordships  then  reviewed  the  facts,  showing  the  different  usages 
of  different  classes  of  Christians,  and  the  evidence  that  Abraham 
had,  in  fact,  passed  from  one  class  into  another,  and  proceeded 
to  say  </)*•  "  That  it  is  not  competent  to  parties  to  create,  as 
to  property,  any  new  law  to  regulate  the  succession  to  it  ab 
intestato,  their  Lordships  entertain  no  doubt;  but  that  is  not 
the  question  on  which  this  case  depends.     The  question  is, 
whether,  when  there  are  different  laws  as  to  property  applying 
to  different  classes,  parties  ought  not  to  be  considered  to  have 
adopted  the  law  as  to  property,  whether  in  respect  of  succes- 
sion ab  mtestato  or  in  other  respects,  of  the  class  to  which 
they  belong.     In  this  particular  case  the  question  is,  whether 
the  property  was  bound  by  the  Hindu  law  of  parcenership." 
"  The  law  has  not,  so  fer  as  their  Lordships  can  see,  prohibited 
a  Christian  convert  from  changing  his  class.    The  inconveni- 
ence resulting  from  a  change  of  succession  consequent  on  a 
change  of  class  is  no  greater  than  that  which  often  results  from 
a  change  of  domicil.    The  argvmentum  ab  inconvenienti  cannot 
therefore  be  used  against  the  legality  of  such  a  change.    If 
such  change  takes  place  in  fact,  why  should  it  be  r^arded  as 
non-existing  in  law?    Their  Lordships  are  of  opinion,  that  it 

{I)  9  M.  I.  A.  242,  244. 
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was  competent  for  Matthew  Abraham,  though  himBelf  both  by 
origin  and  actually  in  his  youth  a  *  native  Christian,'  following 
the  Hindu  laws  and  customs  on  matters  relating  to  property,  to 
change  his  class  of  Christians,  and  become  of  the  Christian 
class  to  which  his  wife  belonged."    "  His  family  was  managed 
and  lived  in  all  respects  like  an  East  Indian  family.     In  sach  a 
family  the  undivided  family  union,  in  the  sense  before  men- 
tioned, is  unknown." 
Illegitimate  iflsuo       §  56.  On  the  same  principle,  where  a  European  had  illegi- 
aropean.        timate  sons  by  two  Hindu  women,  and  they  conformed  in  all 
respects  to  Hindu  habits  and  usages,  it  was  held  that  they  must 
for  all  purposes  be  treated  as  Hindus,  and  governed  by  Hindu 
law  as  such.     "  They  were  not  an  united  Hindu  family  in  the 
ordinary  sense  in  which  that  term  is  used  by  the  text  writers 
on  Hindu  law;  a  family  of  which  the  father  was  in  his  lifetime 
the  head,  and  the  sons  in  a  sense  parceners  in  birth,  by  an 
inchoate  though  alterable  title;  but  they  were  sons  of  a  Chris- 
tian father  by  different  Hindu  mothers,  constituting  themselves 
parceners  in  the  enjoyment  of  their  property,  after  the  manner 
of  a  Hindu  joint  family "  (m).    And  it  was  held  that  their 
rights  of  succession    infer  se  and  to  their  mother,  must  be 
judged  by  Hindu  law,  which  recognized  such  rights,  and  not 
by  English  law,  which  denied  them  (n).     On  the  other  hand, 
the  vast  majority  of  the  class  known  as  East  Indians,  and 
referred  to  in  the  judgment  in  Abraham  v.  Abraham,  have 
been  the  illegitimate  sons  of  Europeans  by  natives  or  half-caste 
women,  who,  from  being  acknowledged  and  cared  for  by  their 
fathers,   have  adopted   European  modes  of  life.      These,  as 
already  stated,  would  be  governed  by  European  law. 

(wi)  Myna  Boyee  v.  Ootaram,  8  M.  I.  A.  400,  420. 
(n)  Same  case,  2  Mad.  H.  C.  196. 


CHAPTEK  IV. 

FAMILY  EELATIONS, 

Marriage  and  Sonship. 

§  57.  Xo  part  of  the  Hindu  Law  is  more  anomalous  than  Anomalies  in 
that  which  goTems  the  Family  relations.    Not  only  does  there     ^°"  ^ 
appear  to  be  a  complete  break  of  continuity  between  the  ancient 
system  and  that  which  now  prevails,  but  the  different  parts  of 
the  ancient  system  appear  in  this  respect  to  be  in  direct  conflict 
with  each  other.    We  find  a  law  of  inheritance,  which  assumes 
ihe  poasibihty  of  tracing  male  ancestors  in  an  unbroken  pedi- 
gree extending  to  fourteen  generations  ;  while,  coupled  with  it, 
is  a  family  law,  in  which  several  admitted  forms  of  marriage  are 
only  euphemisms  for  seduction  and  rape,  and  in  which  twelve 
sorts  of  son^  are  recognized,  the  majority  of  whom  have  no 
blood  relationship  to  their  own  father.     I  am  not  aware  that 
any  attempt  has  hitherto  been  made  to  harmonise  or  account 
for  these  apparent  inconsistencies.    It  has  been  suggested,  how- 
ever, that  some  of  the  peculiarities  of  the  system  may  be  referred 
to  the  practice  of  polyandry,  which  is  supposed  to  have  been 
once  nniversal  {a).    It  seems  to  me  that  the  proved  existence 
of  such  a  practice  would  not  account  for  the  facts.     I  also 
donbt  whether  polyandry,  properly  so  called  (i),  ever  prevailed 

(a)  I  refer,  of  oonrse,  to  the  yievs  pnt  forward  by  Mr.  McLennan  through- 
out  his  Stadies  in  Ancient  History,  1876.  Also  in  two  articles  in  the  Fort- 
ni^tly  Review,  May  and  June,  1877.  See  these  views  discussed  by  Mr. 
Spencer,  Principles  of  Sociology,  §  278-308,  and  Fortnightly  Review,  June, 
1877. 

{b)  By  polyandry,  properly  so  called,  I  mean  a  system  under  which  a  woman 
18  the  le^  property  of  several  husbands  at  once,  as  among  the  Todas  ;  or 
under  which  a  woman,  who  is  legally  married  to  one  husband,  has  the  right, 
which  he  cannot  dispute,  to  admit  other  men  at  her  own  pleasure,  as  among 
the  N&irs.  I  exclude  cases  of  mere  dissoluteness.  No  one  would  apply  the 
term  polyandry  to  the  institution  of  the  cavalier  serrente  in  Italy  or  Spain.  I 
Also  exclude  cases  in  which  a  woman  is  allowed  to  offer  herself  to  a  man,  who 
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among  the  races  who  were  governed  by  the  system  now  under 
discussion,  while  they  were  governed  by  it.  It  is  quite  possible 
that  it  may  have  prevailed  among  them  at  a  still  earlier  stage 
of  their  history.  But  this  circumstance  would  be  immaterial, 
if  there  is  reason  to  suppose  that  they  had  escaped  from  its 
influence  before  the  introduction  of  the  Family  law,  which  we 
find  in  force  at  the  time  of  the  earliest  Sanskrit  writings.  Still 
more,  if  that  law  can  be  accounted  for  on  principles  which  have 
nothing  to  do  with  polyandry.  It  will  be  well,  however,  to 
clear  the  ground  for  the  discussion,  by  enquiring  what  are  the 
actual  facts. 

Polyandry  among       §  ^-  -^J^<^^  ^^^  non- Aryan  i^accs  of  India,  both  the  former 
Bon- Aryan  races,  and  the  present  existence  of  polyandry  is  beyond  dispute.    It  is 

peculiarly  conmion  among  the  Hill  tribes,  who  are  probably 
aboriginal,  but  it  is  also  widely  diffused  among  the  inhabitante 
of  the  plains.  Among  the  Nairs,  the  woman  remains  in  her 
own  home  after  her  marriage,  and  there  associates  with  as  many 
men  as  she  pleases  (c).  The  Teehurs  of  Oude  "  live  together 
almost  indiscriminately  in  laige  communities,  and  even  where 
two  people  are  regarded  as  married,  the  tie  is  but  nominal "  (//). 
Among  the  Western  Kalians  of  Madura,  **  it  constantly  happens 
that  a  woman  is  the  wife  of  either  ten,  eight,  six,  or  two  hus- 
bands, who  are  held  to  be  the  fathers  jointly  and  sevouUy  of 
any  children  that  may  be  bom  of  her  body.  And  still  more 
curiously,  when  the  children  of  such  a  family  grow  up,  they  for 
some  uiJaiown  reason  style  themselves  the  chfldren,  not  of  ten, 
eight,  or  six  fathers,  as  the  case  may  be,  but  of  eight  and  two, 
or  six  and  two,  or  four  and  two  fathers "  (e).  Among  the 
Kannuvans  of  Madura,  "  a  woman  may  legally  marry  any 
number  of  men  in  succession,  though  she  may  not  have  two 
husbands  at  one  and  the  same  time.  She,  may,  however,  bestow 
favours  on  paramours  without  hindrance,  provided  they  be  of 
equal  caste  with  her  "  (/).    Among  the  Todas  of  the  Nilgiris, 


claims  a  sort  of  semi-diyinity,  as  in  the  case  of  the  Maharajas  of  Bombay ; 
and  the  analogous  cases  of  promiscuous  prostitution  of  married  women  aa  a  sort 
of  religious  rite.     See  Dubois  (ed.  1862),  302  ;  Wilson,  Works,  I  268. 

(c)  McLenn.  147. 

{d)  Lubbock,  Origin  of  Man  (ed.  1870),  73,  citing  the  People  of  India,  by 
Kaye  and  Wateon,  ii.  85. 

{c)  Madura  Manual,  Pt.  II.  51. 

(/)  Ibid.  U. 
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&8  in  Thibet,  the  wife  is  the  property  of  all  the  brothers,  and 
lives  in  their  home  {g),  A  similar  custom  prevails  among  the 
Tijara,  or  palm  cultivators  of  Malabar  and  Travancore  (A). 
Among  the  Tottiyars,  a  caste  of  Madura,  it  is  the  usage  for 
brothers,  uncles,  nephews  and  other  relations  to  hold  their 
wives  in  conmion,  and  their  priests  compel  them  to  keep  up 
the  custom,  if  they  are  unwilling  ;  outside  the  family  they  are 
chaste  (t). 

§  59.  It  is  difficult  to  believe  that  polyandry  in  its  lowest  Polyandry  among 
form,  as  authorising  the  union  of  women  with  a  plurality  of  ^'^"^ 
husbands  of  different  family,  could  ever  have  been  common 
among  the  Aryan  Hindus.     Such  a  system,  as  Mr.  McLennan 
points  out  {k),  would  necessarily  produce  a  system  of  kinship 
through  females,  such  as  actually  exists  among  the  polyandrous 
tribes  t)f  the  West  Coast  of  India.    Now  the  most  striking 
feature  in  the  Aiyan  Hindu  customs  is  the  strictness  with 
which  kinship  is  traced  through  males.     Except  in  Bengal, 
where  the  change  is  comparatively  modem,  agnates  to  the 
fourteenth  d^ree  exclude  cognates.     This  rule  is  connected 
with,  if  it  is  not  based  upon  their  religious  system,  the  first 
principle  of  which  was  the  practice  of  worshipping  deceased 
male  ancestors  to  the  remotest  degree  (/).    This,  of  course,  in- 
volved the  assumption  that  those  ancestors  could  be  identified 
with  the  most  perfect  certainty.    The  female  ancestors  were 
only  worshipped  in  conjunction  with  their  deceased  husbands. 
We  can  be  quite  certain  that  this  system  was  one  of  enormous 
antiquity,  since  we  find  exactly  the  same  practice  of  religious 
offerings  to  the  dead  prevailing  among  the  Greeks  and  Romans. 
We  may  assert  with  confidence  that  a  usage  common  to  the 
three  races  had  previously  existed  in  that  ancient  stock  from 
which  Hindus,  Greeks  and  Romans  alike  proceeded.    No  doubt 
Mr.  McLennan  points  out   numerous  indications  of  kinship 
through  females  among  the  Greeks,  especially  in  the  case  of 
the  Trial  of  Orestes.    But,  if  I  may  be  allowed  to  say  so,  all 
these  instances  seem  to  be  less  the  voice  of  a  living  law,  than 

ig)  Breeks,  Primitive  Tribes,  10. 
(A)  Madras  Census  Report,  162. 
(t)  Dubois,  3  ;  Madora  Manual,  Ft.  II.  82. 
ik)  Stadies.  124,  135. 

(/)  Manu,m.  §  81-91,  122-125,  189,  193-231,  282-284  ;  Spencer,  i.  304  ; 
Appx.  1.  ;  M.  Muller,  A.  S.  Lit.  386  ;  Ind.  Wisil.  255. 
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Evidences  of 
polyandry. 


Dranpadi. 


the  feeble  echoes  of  one  sounding  from  a  past  that  wa?  dead  (tn)* 
I  by  no  means  deny  that  polyandry  of  the  second,  or  Toda 
type,  may  have  existed  among  the  Hindu  Aryans.  But  I  think 
that  at  the  earliest  times  of  which  we  have  any  evidence  it  had 
become  very  rare,  and  had  fallen  into  complete  discredit  even 
where  it  existed.  Also,  that  everything  which  we  find  in  the  oldest 
Hindu  laws  can  be  accounted  for  without  any  reference  to  it. 

§  60.  What  then  is  the  actual  evidence  upon  the  subject? 
The  earliest  indication  of  polyandry  of  which  I  am  aware,  is  to 
be  found  in  a  hymn  in  the  Rig- Veda,  which  is  addressed  to  the 
two  Aswins.    "Aswins,  your  admirable  horses  bore  the  car 
which  you  have  harnessed  first  to  the  goal  for  the  sake  of 
honour ;  and  the  damsel  who  was  the  prize  came  through  affec- 
tion to  you,  and  acknowledged  your  husbandship,  saying,  you 
are  my  lords  "(w).     This  evidently  points  to  the  practice  of 
Sivayamvara,  when  a  maiden  of  high  rank  used  to  offer  herself 
as  the  prize  to  the  conqueror  in  a  contest  of  skill,  and  in  this 
instance  became  the  wife  of  several  suitors  at  once.    It  is  exactly 
in  conformity  with  the  well-known  case  of  Draupadi,  who,  as 
the  Mahabharata  relates,  was  won  at  an  archery  match  by  the 
eldest  of  the  five  Pandava  princes,  and  then  became  the  wife  of 
all.   As  far  as  I  know,  this  is  the  only  definite  instance  in  which 
an  Aryan  woman  is  recorded  to  have  become  the  legal  perma- 
nent wife  of  several  men.  Undoubtedly,  as  Professor  Max  Muller 
remarks  (o),  the  epic  tradition  must  have  been  very  strong  to 
compel  the  authors  to  record  a  proceeding  so  violently  opposed 
to  Brahmanical  law.  Yet  the  very  description  of  the  transaction 
represents  it  as  one  which  was  opposed  to  public  opinion,  and 
which  was  rather  justified  by  very  remote  tradition  than  by 
existing  practice.    I  take  the  account  of  it  given  by  Mr.  McLen- 
nan {p),    "  The  father  of  Draupadi  is  represented  by  the  com- 
pilers of  the  epic  as  shocked  at  the  proposal  of  the  princes  to 


(m)  See  Tculon,  La  Mdre,  7.  "Sous  les  conqn^rants  Aiyas  et  S^mitet 
s^^tend  souvent,  suivant  I'henreuse  expression  de  M.  d'Eckstein,  nn  k%uRu» 
srientifiqiie.  Sous  cette  conche  d'etres  humains,  d*autres  races  ont  Tfcu, 
ob^issant  h  des  lois  qui,  si  elles  n'ont  €U  g^n^rales,  ont  r6gn6  dn  moins  sor 
d'immenses  ^tendues.  Leurs  civilisations  reposaient  sur  U  droit  de  la  mm-, 
Ac."  ?ee  also  Teulon.  62,  63.  *'Partout,  otl  les  Aryaa  se  sent  aaUis,  ib 
ont  introduit  avec  eiix  la  famille  gouvem^e  par  le  p^re." 

(n)  Cited  Wheeler,  Hist,  of  India,  ii.  502. 

(o)  A.  S.  Lit.  46. 

(;A.Fort.  Rev.,  May  1S77,  698. 
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marry  his  daughter.     *  You  who  know  the  law,'  he  is  made  to 

aaj,  'must  not  conunit  an  nnlawfol  act  which  is  contrary  to 

usage  and  the  Vedas.'   The  reply  is, '  The  law,  0  King,  is  subtle. 

We  do  not  know  its  way.    We  follow  the  path  which  has  been 

trodden  by  our  ancestors  in  succession.'    One  of  the  princes 

then  pleads  precedent.    '  In  an  old  tradition  it  is  recorded  that 

latila,  of  the  family  of  Ootama,  that  most  excellent  of  moral 

women,  dwelt  with  seven  saints ;  and  that  Yarski,  the  daughter 

of  a  Muni,  cohabited  with  ten  brothers,  all  of  them  cadled 

Prachetas,  whose  souls  had  been  purified  with  penance.' "    Now 

upon  this  statement  the  allied  ancestral  usage  appears  reaUy  to 

have  been  non-existent.    The  only  specific  instances  that  could 

be  adduced  were  certainly  not  cases  of  marriage.    They  were 

instances  of  special  indulgence  allowed  to  Eishis,who  had  passed 

out  of  the  order  of  married  men,  and  whose  greatness  of  spiritual 

merit  made  it  impossible  for  them  to  commit  sin  (q).     It  is  also 

to  be  remembered  that  the  Pandava  princes  were  Kshatryas,  to 

whom  greater  license  was  allowed  in  their  dealings  with  the  sex, 

and  for  whom  the  loosest  forms  of  marriage  were  sanctioned  (r). 

If  polyandrous  practices  existed  among  the  aborigines  whom 

they  conquered,  these  would  naturally  be  imitated  by  them. 

Just  as  the  English  knights  who  settled  beyond  the  Pale  became 

Bibemis  Hibertiiores.    On  the  other  hand,  in  a  passage  of  the 

Ramayana  (s),  where  the  Kakshasa  meets  £ama  and  his  brother  Rama  and  Sita. 

wandering  with  Sita,  the  wife  of  the  former,  the  giant  accosts 

them  in  language  of  much  moral  indignation,  saying, "  Oh  little 

dwar&,  why  do  yoo  come  with  your  wife  into  the  forest  of  Dan- 

daka,  clad  in  the  habit  of  devotees,  and  armed  with  arrows,  bow 

and  scimitar  ?     Why  do  you  tw^o  devotees  remain  with  one 

woman  ?    Why  are  you,  oh  profligate  wretches,  corrupting  the 

devout  sages?  "  The  giant  seems  to  have  looked  upon  polyandry 

with  the  same  abhorrence  as  Draupadi's  father. 

§  61.  Other  passages  of  the  Mahabharata  are  referred  to.  Looseness  of 
which  seem  rather  to  evidence  the  greatest  want  of  chastity,  and  ™*'^'^^®  **• 
grossness  in  the  relations  between  the  sexes,  than  anything  like 
polyandry.     It  is  said  that  "women  were  formerly  unconfined. 


iq)  See  Apaat  ii.  13,  §  8-10,  suidposf,  §  61. 

{r)  Manu,  iii.  §  26. 

(«)  Cited  Wheeler,  Hiat.  India,  ii.  241. 
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and  roamed  about  at  their  pleasure  independent.    Though  in 
their  youthful  innocence  they  abandoned  their  husbands,  they 
were  guilty  of  no  offence ;  for  such  was  the  rule  in  early  times. 
This  ancient  custom  is  even  now  the  law  for  creatures  bom  as 
brutes,  which  are  free  from  lust  and  anger.     This  custom  is 
supported  by  authority,  and  is  observed  by  great  Rishis,  and  it 
is  still  practised  among  the  northern  Kurus."    Dr.  Muir  goes 
on  to  add,  "A  stop  was,  however,  put  to  the  practice  by  Sveta- 
ketu,  whose  indignation  was  on  one  occasion  aroused  by  a 
Brahman  taking  his  mother  by  the  hand,  and  inviting  her  to 
go  away  with  him,  although  his  father,  in  whose  presence  this 
occurred,  informed  him  that  there  was  no  reason  for  his  dis- 
pleasure, as  the  custom  was  one  which  had  prevailed  from  time 
immemorial.     But  Svetaketu  could  not  tolerate  the  practice; 
and  introduced  the  existing  rule.  A  wife  and  a  husband  indulging 
in  promiscuous  intercourse  were  thenceforward  guilty  of  sin"  (/)• 
So  the  Gandhara  Brahmans  of  the  Pimjaub  are  said  "  to  corrupt 
their  own  sisters  and  daughters-in-law,  and  to  offer  their  wives 
to  others,  hiring  and  selling  them  like  commodities  for  mon^. 
Their  women,  being  thus  given  up  to  strangers,  are  consequently 
shameless;"  as  might  have  been  expected (w).     In  exactly  the 
same  way  the  Koravers  of  Southern  India,  who  are  not  poly- 
androus,  sell  and  mortgage  their  wives  and  daughters  when  they 
are  in  want  of  money  (x).    Of  course  delicacy  or  chastity  must 
be  utterly  unknown  in  such  a  state  of  society.    But  these  very 
texts  seem  to  show  that  each  wife  was  appropriated  to  a  single 
husband,  though  he  was  willing  to  allow  her  the  greatest  freedom 
of  action. 
Early  Faimly  §  G2,  When  we  come  to  the  law  writers  it  is  quite  certain 

^^^'  that  a  woman  could  never  have  more  than  one  husband  at  a 

time.  But  we  also  find  that  sonship  and  marriage  seem  to 
stand  in  no  relation  to  each  other.  A  man's  son  need  not  have 
been  begotten  by  his  father,  nor  need  he  have  been  produced  by 
his  father's  wife.  How  is  such  a  state  of  the  family,  which 
ai)i)ear8  to  set  genealogy  at  defiance,  reconcilable  with  a  system 

it)  Muir,  A.  S.  T.  ii.  418  (2nd  ed.).  The  first  passage  is  cited  by  Mr. 
McLennan,  p.  173,  n.,  from  the  1st  ed.  ii.  336.  See  also  other  passages 
from  the  MahabharaU,  cited  2  Dig.  392-394. 

[u)  Muir,  A.  S.  T.  ii.  482,  483. 

{X)  Madras  Census  Report,  167. 
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of  property  which  is  based  upon  the  strictest  ascertainment  of 
pedigree  ?  I  believe  the  answer  is  simply  this — that  a  son  was  Principle  of 
always  aadgned  in  law  to  the  male  who  was  the  legal  owner  of  •o'»J»ip- 
the  mother.  Further  that  the  filial  relation  was  itself  capable 
of  being  assigned  over  by  the  person  to  whom  the  son  was 
Bnbject,  or  by  the  son  himself  if  emancipated.  If  I  am  right 
in  this  view,  the  theory  that  the  levitate  is  invariably  a  survival 
of  polyandry  will  fall  to  the  ground. 

§  63.  The  various  sorts  of  sons  reoogniaed  by  the  early  Different  sorts  of 
writers  were  the  following.  The  legitimate  son  (aurasa),  the  **"** 
son  of  an  appointed  daughter  {puirika  putra),  the  son  begotten 
on  the  wife  (Jcshetraja\  the  son  bom  secretly  {gudhc^),  the 
damsel's  son  {kanina),  the  son  taken  with  the  bride  {mhodha), 
the  son  of  a  twice  married  woman  {paunarhhava),  the  son  by  a 
Sadra  woman  (Nishada),  or  by  a  concubine  (Parasava),  the 
adopted  son  (datta),  the  son  made  (kritrma),  the  son  bought 
{krUa),  the  son  oast  off  (apaviddha),  and  the  son  self-given 
{swayamdatia)  (y).  Of  these  it  will  be  at  once  seen  that  the 
four  last  never  could  be  the  actual  sons  of  their  father,  and  of 
the  other  ten  only  the  first  and  the  last  two  need  be.  Of  the 
remaining  seven,  some  necessarily,  and  others  probably,  w(a^ 
not  b^otten  by  him  at  all.  Further,  many  of  these  were  not 
even  the  oflfepring  of  his  wife.  The  problem  for  solution  is, 
how  they  came  to  be  considered  as  his  sons  ?  To  answer  this, 
we  must  enquire  into  the  Hindu  idea  of  paternity. 

§  64.  In  modem  times  children  are  a  luxury  to  the  rich,  an  Neceasity  for 
cncnmbrance  to  the  poor.  In  early  ages  female  oflfepring  stood  "^"^ 
in  the  same  position,  but  male  issue  was  passionately  prised.  The 
very  existence  of  a  tribe,  surrounded  by  enemies,  would  depend 
upon  the  continual  multiplication  of  its  males.  The  sonless 
fether  would  find  himself  without  protection  or  support  in 
sickness  or  old  age,  and  would  see  his  land  passing  into  other 
hands,  when  he  became  unable  to  cultivate  it.  The  necessity 
for  male  oflfepring  extended  in  the  case  of  the  Aryan  even 

(y)  Baudh.  xrii.  2,  §  10-24  ;  Gftut.  xxriii.  §  29,  30  ;  Vasish.  xvii.  §  9-22  ; 
Vish.  XT.  §  1-27  ;  Nar.  xiii.  §  17-20.  45-47  ;  Mann,  ix.  §  127-140,  158-184  ; 
Derala,  3  Dig.  153  ;  Tama,  ib.  154  ;  YaJD.  ii.  §  128-132  ;  Mit.  i.  11.  Apas- 
tamba  stands  alone  among  the  earlier  writers  in  onlj  recognizing  the  legitimate 
MD,  iL  13,  §  1-11. 

The  annexed  table  showi  the  order  in  which  the  different  sons  are  placed  by 
the  rarioufl  aathors. 
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beyond  this  world.    His  happiness  in  the  next  depended  upon 

his  having  a  continuoas  line  of  male  descendants,  whose  daty 

it  wonld  be  to  make  the  periodical  offerings  for  the  repose  of 

his  soul.      Hence  the  works  of  the  Sanskrit  sages  state  it  to  be 

the  first  duty  of  man  to  become  the  possessor  of  male  offering, 

and   imprecate  curses  upon  those  who  die  without  a  son  (r). 

Where  a  son  was  so  indispensable  we  might  expect  that  every 

oontrivance  would  be  exhausted  to  procure  one.    What  has 

been  aheady  said  about  the  relations  between  the  sexes  in  early 

timeSy  would  make  it  certain  that  neither  delicacy  nor  sentiment 

would  stand  in  the  way. 

§  65.  A  frequent  subject  for  discussion  in  Manu  is  as  to  the  Theory  of 

property  in  a  child.     He  says  :  "  They  consider  the  male  issue  ^dui.^  »»<«»« 

of  a  woman  as  the  son  of  the  lord  ;  but  on  the  subject  of  that 

lord,  a  difference  of  opinion  is  mentioned  in  the  Veda ;  some 

giving  that  name  to  the  real  procreator  of  the  child,  and  others 

applying  it  to  the  married  possessor  of  the  woman."    He  argues 

the  point  on  the  analogy  of  seed  sown  by  a  stranger  on  the 

land  of  another,  or  of  flocks  impregnated  by  a  strange  male. 

He  sums  up  by  declaring  :  "  Thus  men  who  have  no  marital 

property  in  women,  but  sow  in  the  fields  owned  by  others,  may 

raise  up  fruit  to  the  husbands,  but  the  procreator  can  have 

no  advantage  from  it.     Unless  there  be  a  special  agreement 

between  the  owners  of  the  land  and  of  the  seed,  the  fruit 

belongs  clearly  to  the  landowner,  for  the  receptacle  is  more 

important  than  the  seed.    But  the  owners  of  the  seed  and  of 

the  soil  may  be  considered  in  this  world  as  joint  owners  of  the 

crop,  which  they  agree  by  special  compact,  in  consideration  of 

the    seed,    to    divide    between    them"  (a).    The    conflicting 

opinions  referred  to  by  Manu  are  probably  the  texts  mentioned 

by  the  early  Sutra  writers  (b).    In  one  of  these  passages  quoted 

finom  the  Vedas,  a  husband  \a  reported  as  announcing,  with 

considerable  nctiveU,  that  he  will  not  any  longer  allow  his  wives 

to  be  approached  by  other  men,  since  he  has  received  an 

opinion  "that  a  son  belongs  to  him  who  begot  him  in  the 


(z)  Vasiah.  xrii.  §  1-5  ;  Vish.  xv.  §  43-46 ;  Manu,  vi.  §  36,  87,  ix.  §  45  ; 
Atn.  D.  M.  L  §  3. 
(a)  Mann,  ix.  §  32-44,  48-55,  181  ;  x.  §  70  ;  Nar.  xii.  §  56-60. 
{b)  Apast.  ii.   13,  §  6,  7,  and  note ;  Baudh.  iL  2,  §  25 ;  Vasish.   xvii. 
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world  of  Yama."  In  this  world,  it  is  to  be  observed,  th^^ 
seems  to  be  no  doubt  entertained  that  the  son  begotten  by 
others  on  his  wife  would  be  his  own. 

Origin  of  the  §  66.  It  was  upon  this  principle,  vii.  that  a  son,  by  whom- 

^^  soever  begotten,  was  the  property  of  the  husband  of  the  mother, 

that  the  kshetrqja,  or  son  begotten  upon  a  wife,  ranked  so  high 
in  the  list  of  subsidiary  sons.  The  Mahabharata  and  Vishnu 
purana  relate  how  king  Saudasa,  being  childless,  induced 
Vasishta  to  beget  for  him  a  son  upon  his  wife  Damayanti.  So 
king  Kalinga  is  represented  as  requesting  the  old  Bishi  Dirg- 
hatamas  to  beget  offspring  for  him,  and  Pandu,  when  he 
became  a  Sunnyasi,  accepted,  as  his  own,  sons  begotten  upon 
his  wife  by  strangers.  The  same  passage  of  the  Mahabharata 
which  relates  how  Svetaketu  put  an  end  to  promiscuous  inter- 
course on  the  part  of  husbands  and  wives,  also  states  that  a 
wife,  when  appointed  by  her  husband  to  raise  up  seed  to  him 
by  connection  ^lith  another  man,  is  guilty  of  sm  if  she 
refuses  (c).  And  so  the  law-books  expressly  sanction  the  be- 
getting of  oflfepring  by  another  on  the  wife  of  a  man  who  was 
impotent,  or  disordered  in  mind,  or  incurably  diseased,  and  the 
son  so  begotten  belonged  to  the  incapacitated  husband  (d). 
No  rule  is  laid  down  that  the  person  employed  to  b^et  off- 
spring during  the  husband's  life  should  be  a  near  relation,  or 
any  relation  (e).  In  fact,  in  the  instances  just  mentioned,  the 
procreator,  who  was  called  in  aid,  was  not  only  not  of  the  same 
family,  but  was  not  even  of  the  same  caste,  the  owner  of  the 
mfe  being  a  Kshatriya,  and  his  assistant  being  a  Brahman. 

Offspring  §  G7.  The  begetting  of  oflfepring  upon  the  widow  of  a  man  who 

^•d*  w^^  ^^^  *    ^     ^^^  °^  ^^^  ^'  ^^  course,  merely  an  extension  of  the  prac- 
tice just  discussed  (/).     But  there  was  this  difference  between 


(c)  Muir,  A.  S.  T.  i.  418,  419  ;  Wil»on,  Works,  ▼.  310 ;  M.  MiiUer,  A.  & 
Lit  56  ;  8  Dig.  252. 

{d)  Baudh.  ii.  2,  §  12  ;  Manu,  ix.  §  162,  167,  2o3.  §  162  shows  that  % 
man  might  have  a  sou  begotten  by  procuration,  and  also  a  son  be;gotten  by 
himself. 

(e)  Apastamba,  who  is  strongly  opposed  to  the  Ntyoga,  says  (ii.  10,  §  27) 
that  a  husband  shall  not  make  over  his  wife,  who  occupies  the  position  of  a 
gentilis,  to  others  than  to  his  gentilis  in  order  to  cause  children  to  be  begotten 
for  himself.  It  is  probable  that  this  refers  to  an  authority  to  beget  after  tho 
husband's  death.     If  not,  it  is  merely  a  restriction  on  the  old  usage. 

(/)  This  alone  is  the  leviraU  referred  to  by  Mr.  McLennan,  see  Fort  Rer., 
May,  1877.     The  general  usage  of  begetting  a  son  upon  the  wife  of  another  on 
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the  two  cases,  that  in  the  latter,  for  the  first  time,  the  element 
of  fiction  was  introduced.     In  the  former  case  the  hosband 
became  the  fether,  not  by  any  fiction  of  paternity,  but  by  the 
simple  fact  that  he  was  the  owner  of  the  mother.     But  after 
his  death  the  ownership  had  ceased;  unless  iodeed,  by  another 
fiction,  he  was  considered  as  still  surviving  in  her  {g).    There- 
fore, unless  the  husband  had  given  express  directions  during 
his  lifetime,  the  process  to  be  adopted  was  to  be  as  hke  as 
possible  to  an  actual  begetting  by  him,  or  was  to  be  such  a 
sabstitated  begetting  as  he  would  probably  have  sanctioned. 
Hence,  snch  a  connection  was  never  permitted  when  the  widow 
had  issue  already.    Nor  was  it  to  be  continued  farther  than 
was  necessary  for  the  purpose  of  conception.    Nor  was  it  allow- 
able  to  procreate  more  than  one  son,  though  at  one  time  it 
was   thought  that   a  second  might  lawfiilly  be  produced  (A). 
Nor  was  the  widow  aDowed  to  consort  with  any  one  she  pleased, 
or  to  do  so  at  aU  merely  of  her  own  free  will.    The  procreator 
was  to  be  the  brother  of  the  deceased  if  possible,  or  if  he  was 
not  attainable,  a  near  sapinda  (i).    This  was  either  to  enhance 
the  fiction  of  paternity,  or  perhaps  still  farther  to  exclude  any 
personal   feeling  on  the  part  of  the  widow.      Further,  some 
autliorisation  was  necessary,  though  it  is  not  very  clearly  stated 
by  whom  it  was  to  be  given.    In  a  l^end  mentioned  in  the 
Mahabharata,  Yyasa   begets  children    on    both  the  widows 
of  his  brother,  at  the  request  of  Satyavati,  the  mother  of  the 
deceased  (k).     Nu^da  speaks  of  the  authorisation  as  being 
given  to  the  widow  by  her  spiritual  parents,  or  by  her  relations, 
Manu  merely  speaks  of  her  being  authorised,  to  which  Kulluka 
Bhatta  adds  hy  the  husband  or  spiritual  guide,    Yajnavalkya 
refers  to  the  authority  of  the  latter  (/).    It  is  quite  plain  that 
even  the  brother  could  not  perform  the  act  without  some 
external  authority. 

his  behalf  was  knovn  by  the  term  Niyoga,  of  which  the  levirate  was  only  a 
special  instance. 

iff)  Mann,  ix.  §  45 ;  Vrihaspati,  3  Dig.  468. 

(h)  Manu,  ix.  §  58-63, 143, 147  ;  Nar.  xii.  §  62,  80-88  ;  Yama,  2  Dig.  468. 

(t)  Gaat.  xxTiii.  §  20  ;  Manu,  ix.  §  59 ;  Nar.  xii.  §  80-88  ;  Yaj.  ii.  §  128. 
Kana  permits  either  a  brother  or  another.  Yajnavalkya,  either  a  relative  or 
another.  Kulloka  Bhatta  in  his  gloss  adds  the  word  gapinda  as  limiting  the 
va^e  word  another. 

{l)  Ind.  Wisd.  876. 

(/)  Nar.  xiL  i  80-87  ;  Manu,  ix.  §  58  ;  Yaj.  ii.  §  68. 
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Niyoganot  §  68.  If  I  am  right  in  this  view,  it  is  evident  that   the 

polyaudry.  Uvirate,  as  practised  among   the  Aryan  Hindus,   was    not  a 

survival  of  polyandry.    The  hvir  did  not  take  his  brother's 
widow  as  his  wife.     He  simply  did  for  his  brother  or  other  near 
relation,  when  deceased,  what  the  latter  might  have  authorised 
him  or  any  other  person  to  do  during  his  lifetime.    And  this 
of  course  explains  why  the  issue  so  raised  belonged  to  the 
deceased  and  not  to  the  begetter.     If  it  were  a  rehc  of  jxilj- 
andry,  the  issue  would  belong  to  the  surviving  polyandrous 
husband,  and  the  wife  would  pass  over  to  him  as  his  wife.     Such 
a  course  would  have  been  natural  enough  even  among  HindrLB, 
and,  as  we  shall  see  presently,  the  practice  actually  existed  (m). 
Bat    it   is   something  completely  different  from   the  Hindu 
Niyoga.     And  the  same  explanation  which  accounts  for  the 
origin  of  the  leviraU  also  accounts  for  its  extinction.    As  soon 
as  any  idea  of  mutual  fidelity,  sentiment,  or  delicacy  arose  as 
an  element  in  the  marriage  union,  the  notion  of  allowing  issoe 
to  be  begotten  on  a  wife  would  become  most  repulsive.    And  as 
that  practice  died  away,  the  usage  of  authorising  it  in  regard  to 
a  widow  would  naturally  die  away  also,  though  it  might  con- 
tinue longer  in  the  latter  case  than  in  the  former.    We  can  see 
that  a  considerable  amount  of  refinement  in  the  relations  be- 
tween man  and  wife  had  already  sprung  up  at  the  date  of  onr 
compilation  of  Manu  (n),  and  we  can  understand  how  it  came 
about,  that  texts  were  interpolated  forbidding  a  practice  which 
the  preceding  texts  had  sanctioned  and  r^ulated  ((?).      The 
Niyoga  would  also  become  unpopular,  as  partition  became  more 
common.    So  long  as  the  family  remained  undivided,  the  after- 
bom  son  would  be  merely  an  additional  mouth  to  feed,  accom- 
panied by  a  pair  of  hands  to  work,  and  he  would  take  upon 
himself  the  entire  duty  of  performing  the  recurring  ceremonies 
to  his  quasi-father.     But  as  soon  as  the  practice  of  division 
sprang  up,  he  would  be  entitled  to  claim  a  share,  and  to  stand 
generally  in  his  parent's  place.  .  At  one  time,  too,  it  appears 
that  the  widow  had  a  right  to  manage  the  property  of  her 
deceased  husband  on  his  behalf  (jp).    Naturally  the  relations 

(m)  Post,  §  69. 

(n)  Manu,  iu.  §  45,  55-62,  ix.  §  101-105. 

(o)  Manu,  ix.  §  64-68. 

(i>)  Manu,  ix.  §210,  146,  190. 
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Would  cease  to  authorise  au  act  which  tended  to  defeat  their 
own  rights. 

§  69,  The  actual  marriage  of  a  widow  with  the  brother  of  her  Marriage  of 
deceased  husband  is  of  course  something  quite  different  from  h^b^d's 
the  lemraie.    This  was  sanctioned  by  Manu  in  the  single  case  brother. 
of  a  girl  who  had  been  left  a  virgin  widow  {q).    The  practice 
still  exists  in  many  parts  of  India.     It  has  been  found  among 
the  Ideiyars,  a  pastoral  race  of  Southern  India;  among  the  Jat 
families  of    the  Punjab,  both  Brahman    and  Rajputs;  and 
among  some  of  the  Rajput  class  of  Central  India.     In  the 
Punjab  such  marriages  are  considered  of  an  inferior  class,  and 
do  not  give  the  issue  fall  right  of  inheritance  (r).     Such  mar- 
riages may  in  some  cases  be  a  reHc  of  polyandry,  but  they  seem 
to  me  capable  of  a  much  simpler  explanation.   There  is  nothing 
in  the  usage  of  itself  unnatural  and  revolting.    The  marriage 
of  a  woman  with  two  brothers  successively  is  merely  the  con- 
verse of   the    marriage  of  a  man  with  two    sisters  succes- 
sively, a  sort  of  union  which,  though  illegal,  is  by  no  means 
unconmion  in  Great  Britain,  and  which  is  absolutely  legal  in 
several  of  our  colonies.     Marriage  with  a  deceased  wife's  sister 
is  believed  to  be  very  common  among  the  lower  orders,  from 
the  simple  fact  that  a  sister-in-law  very  frequently  becomes  a 
permanent  member  of  the  family  during  the  life  of  the  sister, 
and  continues  in  it  after,  her  death.     She  naturally  takes  the 
place  of  her  sister  as  mother  and  wife.     Exactly  the  same  facts 
would  lead  to  the  converse  result  in  a  Hindu  undivided  family. 
On  the  death  of  the  husband  the  widow  would  continue  to  reside 
in  the  same  house  with  her  brother-in-law.     He  would  take 
possession  of  all  the  effects  of  his  deceased  brother,  not  as  heir, 
but  as  manager  of  the  family  corporation  by  virtue  of  seniority. 
At  a  time  when  women  were  regarded  merely  as  chattels  («), 

iq)  Mann,  ix.  §  60,  70. 

(r)  Madras  Census  Rep.  149  ;  Punjab  Oust.  94 ;  Lyall,  Fort.  Rev.,  Jan. 
1877,  103. 

(«)  The  prohibition  against  dividing  women  at  a  partition  (Mann,  iz.  §  219 ; 
Gaot.  xxvilL  §  45)  seems  to  point  to  a  time  when  they  had  been  looked  upon 
merelv  as  a  part  of  the  family  property.  Perhaps  those  curious  texts  which 
state  the  liability  of  a  man  who  had  taken  the  wife  or  widow  of  another  to  pay 
his  debts,  may  be  founded  on  the  same  principle  (1  Dig.  321-323,  2  Dig.  476  ; 
Nar.  iii.  §  21-25 ;  V.  May,  v.  4,  §  16,  17 ;  Spencer,  L  680  ;  post,  §  282. 
According]/  Narada  says  (iii.  §  23,  24),  "  In  all  the  four  classes,  wives  and 
goods  go  together  ;  he  who  takes  a  man's  wives  takes  his  property  also.*'  **  The 
wifjc  is  considered  as  the  dead  man'R  property." 
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Son  bom  in 
secret 


the  wives  of  the  deceased  would  naturally  pass  over  to  the 
manager,  who  was  bound  to  support  them.  To  take  the  illus- 
tration from  Scandinavian  history  cited  by  Mr.  McLennan  : 
**  Now  Bork  sets  up  his  abode  with  Mordissa,  and  takes  his 
brother's  widow  to  wife  with  his  brother's  goods;  that  was  the 
rule  in  those  days,  and  wives  were  heritage  like  other  things." 
The  only  difference  is,  that  the  Hindu  Mordissa  would  have 
been  living  all  along  in  the  house  with  the  Hindu  Bork,  and 
that  on  the  death  of  her  husband  the  latter  would  have  become 
her  natural  protector  and  legal  guardian.  The  transition  to 
husband  is  so  natural  that  it  is  strange  it  did  not  more  univer- 
sally take  place. 

§  70.  The  same  principle,  viz.,  that  the  son  belongs  to  the 
owner  of  the  mother,  can  be  shown  with  greater  ease  in  the 
other  cases.  The  secretly  bom  son  is  described  by  Vishnu  as 
follows :  "  The  son  who  is  secretly  bom  in  the  house  is  the 
sixth.  He  belongs  to  him  on  whose  bed  he  was  bom "  (/). 
Manu  is  to  the  same  effect,  and  the  gloss  of  Kulluka  Bhatta 
shows  that  the  mother  is  supposed  to  be  a  married  woman, 
whose  husband's  absence  makes  it  certain  that  he  was  not  the 
father.  Yet  the  child  belongs  to  him  (u).  In  the  case  of  the 
son  of  a  damsel  {Kanina)  bom  in  her  father's  house,  if  she 
marries,  the  son  belongs  to  the  husband,  and  inherits  to  him. 
If  she  does  not  marry,  he  belongs  to,  and  is  the  heir  of,  her 
father,  under  whose  dominion  she  remains  (ar).  So,  "  if  a  piq- 
uant young  woman  marry,  whether  her  pregnancy  be  known  or 
unknown,  the  male  child  in  her  womb  belongs  to  the  bridegroom, 
and  is  called  a  son  received  with  his  bride  "  (Sahodha)  {y).  As 
or  twice  married  regards  the  SOUS  of  twice  married  women  {paunarhhatni),  and 
woman.  of  disloyal  wives,  Narada  lays  down  the  same  rale.     "  Their 

offspring  belongs  to  the  begetter,  if  they  have  come  under  his  do- 
minion, in  consideration  of  a  price  he  had  paid  to  the  husband. 
But  the  children  of  one  who  has  not  been  sold  belong  to  her 
husband  "(0).    Of  course  the  children  of  a  woman  who  had 


Son  of  damsel ; 


or  bride ; 


{t)  Visli.  XV.  §  12,  13. 
\u)  Manu,  ix.  §  170. 

(x)  Vish.  xv.  §  10-12  ;  Vaaish.  xvii.  §  14  ;  Nar.  xiii.  §  17,  18. 
(y)  Manu,  ix.  §  173 ;  Vish.  xv.  §  15-17  ;  Nar.  xiii.  §  17. 
(z)  Nar.  xii.  §  55.     For  the  ilefiuition  of  a  **paunarbhava,"  see  Vish.  xv. 
§  7-9  ;  Manu,  ix.  §  175  ;  Nar.  xii.  §  46-49  ;  Vasish.  xvii.  §  13. 
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BctuaUy  been  married  to  a  second  husband  would,  a  fortiori, 
have  belonged  to  him  (a). 

§  71.  The  same  considerations  seem  to  govern  the  case  of  a  Son  by  a  concu- 

child  by  a  concubine,  who  Ib  classed  by  some  writers  with  the  child       ®* 

by  a  Sudra  {b).     The  union  of  a  man  of  the  higher  classes  with 

a  Sadra  was,  in  the  later  law,  though  not  originally,  looked  upon 

as  so  odious,  that  the  son  was  only  entitled  to  maintenance,  and 

not  to  inheritance  (c).    And  the  position  of  a  son  bom  to  him 

by  a  concubine  was  no  better  (d).    But  the  son  of  a  Sudra  by  a 

concubine  was  always  entitled  to  inherit  under  certain  events. 

The  distinction,  howerer,  seems  to  have  been  taken,  that  in 

order  to  do  so,  he  must  have  been  begotten  upon  a  woman  who 

was  under  the  absolute  control  of  the  begetter.    Mann  speaks 

of  the  son  b^otten  by  a  man  of  the  servile  class  "on  his  female 

dave,  or  on  the  female  slave  of  his  male  slave "  (e).    And  so 

Narada  sa^s,  "  there  is  no  issue  if  a  man  has  had  intercourse 

with  a  woman  in  the  house  of  another  man ;  and  it  is  termed 

fornication  by  the  learned  if  a  woman  has  intercourse  with  a 

man  in  the  house  of  a  stranger "  (/).    Obviously,  because  in 

die  latter  case  the  woman  is  not  under  his  dominion.   Her  issue 

would  belong  to  the  person  who  was  her  owner. 

§  72.  The  case  of  the  son  of  the  appointed  daughter  is  a  little  Son  of  an 

more  complicated,  but  appears  to  me  to  be  explicable  in  the  ^^^       *"^  ' 

same  wvlj.     She  was  lawfully  married  to  her  husband.    Yet  her 

son  became  the  son  of  her  father,  if  he  had  no  male  issue ;  and 

he  became  so,  not  only  by  agreement  with  her  husband,  but  by 

a  mere  act  of  intention  on  the  part  of  her  father,  without  any 

consent  asked  for  or  obtained.     Hence  a  man  was  warned  not 

to  marry  a  girl  without  brothers,  lest  her  father  should  take  her 

first  son  as  his  own  (^).    Now  Vasishta  quotes  a  text  of  the 

Vedas  as  showing  that  "the  girl  who  has  no  brother  comes  back 

to  the  males  of  her  own  family,  to  her  father  and  the  rest. 


(a)  Eafyayana,  3  Dig.  286. 

{b)  See  Baudk  il  2,  §  21,  22  ;  Vish.  xr.  §  27,  note. 


(c)  Cf.  Mann,  ui.  §  13-19,  ix.  §  145-155, 178  ;  Gaut.  xxviii.  §  37  ;  Devala, 
3  Big.  135,  and  other  authoritiee  cited  3  Dig.  115-133  j  Yajn.  ii.  §  125. 


(rf)  Mit.  i.  12,  §  3, 

(c)  Mann,  ix.  §  179. 

(/)  Nar.  xii.  §  61. 

(J/)  Gaut.  xxYiii.  §  16,  17  ;  Manu,  iii.  §  11. 
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Adopted  sons. 


All  but  two  now 
obeolete. 


Returning  she  becomes  their  son  "  (A).  In  her  case,  therefc«c, 
the  father  seems  to  have  retained  his  dominion  over  her,  to  the 
extent  of  being  able  to  appropriate  her  son  if  he  wished  it  (i)- 
The  same  result  of  course  followed,  where  the  marriage  took 
place  with  an  express  agreement  that  this  dominion  should  be 
reserved  (k), 

§  78.  The  remaining  sons  are  all  adopted  sons,  and  avowedly 
the  original  property  of  their  natural  parents.  Their  case  will 
be  separately  treated  in  the  next  chapter.  The  only  matter  of 
remark  bearing  on  the  present  enquiry  is  this  ;  that  in  two  of 
the  cases,  viz.,  the  son  given  (datta)  ajid  the  son  bought  (krita), 
the  boy  was  a  minor,  and  the  right  in  him  was  given  oTer  l^ 
those  who  had  dominion  over  him,  and  could  be  given  over  by 
no  one  else  (§  116).  In  the  case  of  the  son  made  (krilrtma)f 
the  youth  was  of  fiill  age,  and  therefore  able  to  dispose  of  him- 
self ;  and  in  the  case  of  the  son  self  given  {stcayamdafia)  or 
cast  off  {apaviddha)  he  had  been  abandoned,  or  ill  treated  by 
his  parents,  or  had  lost  them.  Their  dominion  had  accordingly 
come  to  an  end  (?). 

§  74.  All  of  these  sonS;,  except  the  legitimate  and  the  adopted, 
are  long  since  obsolete  (m).  But  Mr.  Colebrooke  states  that  in 
his  time  the  practice  of  appointing  brothers  to  raise  up  male 
issue  to  deceased,  impotent,  or  even  absent  husbands  still  pre- 
vailed in  Orissa  {n).  The  same  reason  which  caused  the 
Kshetraja  son  to  Ml  into  disrepute,  necessarily  led  to  the  dis- 
appearance of  several  of  the  others  also.  The  increasing  strict- 
ness of  the  marriage  tie  made  a  husband  refuse  to  recognize  as 
his  son  any  issue  which  was  not  begotten  upon  his  own  wife  by 

{h)  Vasish.  xvii.  §  12. 

{%)  In  Russia,  a  father  retains  bis  dominion  over  his  daughter  after  mar- 
riage, and  may  claim  her  services  at  his  own  home  if  they  are  required  in  case 
of  illness,  or  by  the  death  of  his  wife.  See  an  article  on  Marriage  Customs,  in 
the  Fall  Mull  Budget,  xix.  249,  one  of  a  series  on  The  Russians  of  to-daj. 

{h)  Bauflb.  ii.  2,  §  11. 

{I)  Baudh.  ii.  2,  §  13,  14,  16,  19,  21  ;  Vasish.  xvii.  §  17-20  ;  Vi*^h.  xv. 
§  18-26 ;  Manu,  ix.  §  168,  169,  174,  177 ;  post,  §  92.  Similarly  in  Rome 
there  were  two  sorts  of  adoption  ;  adoptio,  properly  so  called  of  a  child  who 
was  under  the  dominion  of  another,  and  adrogation  of  a  person  who  was  sui 

juris, 

(m)  Vrihaspati,  3  Dig.  271  ;  Aditya  Purana,  ib.  272,  288  ;  V.  May,  iv.  i, 
§  46  ;  D.  Mim.  i.  §  64  ;  Sm.  Ch.  x.  §  5  ;  2  Bor.  456  ;  post,  §  92.  The  mention 
of  them  in  works  so  late  as  the  Daya  Bhaga  cannot  be  taken  as  any  evidence 
that  they  were  still  recognized  at  that  time.     See  antti  §  15. 

(«)  8  Dig.  276,  note. 
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himself,  or  at  all  events  might  not  be  supposed  to  have  been  so 
begotten.       This  would  eliminate  from  the  list  of  sons   the 
Kanina,  the  Oudhaja,  and  the  Sahodha,  unless,  in  the  latter 
case,  the  st^n  conceived  before  marriage  was  bom  after  mar- 
riage (o).    When  a  second  marriage  came  to  be  forbidden  (§  86), 
the  paiotarbhava  would  follow  the  same  fate.    The  practice  of 
appointing  a  daughter  would  also  fall  into  disuse,  since  so  long 
as  it  lasted  there  would  be  a  diflSculty  in  finding  a  husband  for 
a  girl  who  had  no  brothers.     It  was  probably  at  this  period 
that  the  son  of  a  daughter  not  appointed  came  to  take  the  high 
rank  which  he  at  present  occupies,  in  the  list  of  heirs  (p). 
The  cessation  of  marriage  between  persons  of  different  classes 
(§82)  would  similarly  put  an  end  to  the  Nishada.    The  five 
sorts  of  adopted  sons  would  alone  remain.     These  are  resened 
for  fiiture  discussion  (§  91). 

§  75.  The  above  statements  will  show  that  in  the  view  of  Eight  fort 
early  Hindu  law,  sonship  was  not  by  any  means  founded  on  ''***^*'**«®- 
marriage.  A  consideration  of  the  marriage  law  itself  will  show, 
that  in  ancient  times  it  meant  something  very  different  from 
what  it  does  at  present.  Eight  forms  of  marriage  are  described 
by  Manu,  and  in  less  detail  by  Narada  and  Yajnavalkya  {q), 
**  The  ceremony  of  Brahma,  of  the  Devas,  of  the  Eishis,  of  the 
Prajapatis,  of  the  Asuras,  of  the  Gandharvas,  and  of  the  Eak- 
shasas  ;  the  eighth  and  basest  is  that  of  the  Pisachas.  The  gift 
of  a  daughter,  clothed  only  with  a  single  robe,  to  a  man  learned 
in  the  Veda,  whom  her  father  voluntarily  invites,  and  respect- 
fully receives,  is  the  nuptial  rite  called  Brahma.  The  rite  which 
sages  call  Daiva,  is  the  gift  of  a  daughter,  whom  her  father  has 
decked  in  gay  attire,  when  the  sacrifice  is  already  begun,  to  the 
officiating  priest,  who  performs  that  act  of  religion.  When  the 
father  gives  his  daughter  away,  having  received  from  the  bride- 
groom one  pair  of  kine,  or  two  pau^,  for  uses  prescribed  by 
law,  that  marriage  is  termed  Arsha.  The  nuptial  rite  called 
Prajapatya,  is  when  the  father  gives  away  his  daughter  with 
due  honour,  saying  distinctly, '  May  both  of  you  perform  togethei 
your  civil  and  rehgious  duties.'    When  the  bridegroom,  having 


(o)  See  Collectnr  of  Trtchinopoly  v.  Lekkamani,  1  I.  A.  283,  293. 

Ip)  See  poH,  §  447. 

(q)  Manu,  iii.  §  20-42 ;  Nar.  xii.  39-45  ;  Yajn.  i.  §  58  61. 
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Different  stagei 
of  law  marked 
by; 


The  Pisacha ; 


The  Baksbasa ; 


The  Gandharva 
forms. 


given  as  much  wealth  as  he  can  afford  to  the  father  and  paternal 
kinsmen,  and  to  the  damsel  herself,  takes  her  voluntarily  as  his 
bride,  that  marrii^e  is  named  Asura,  The  reciprocal  connec- 
tion of  a  youth  and  a  damsel  with  mutual  desire,  is  the  marriage 
denominated  Gandharva,  contracted  for  the  purpose  of  amorous 
embraces,  and  proceeding  firom  sensual  inclination.  The  seizure 
of  a  maiden  by  force  from  her  house,  while  she  weoj.s  and  calls 
for  assistance,  after  her  kinsmen  and  friends  have  been  slain  in 
battle  or  wounded,  and  their  houses  broken  open,  is  the  mar- 
riage styled  Rakshasa.  When  the  lover  secretly  embraces  the 
damsel,  either  sleeping  or  flushed  with  strong  liquor  or  dis- 
ordered in  her  intellect,  that  sinful  marriage,  called  Pisacha,  is 
the  eighth  and  the  basest.'' 

§  76.  It  is  obvious  that  these  forms  are  founded  upc»n  dif- 
ferent views  of  the  marriage  relation,  that  they  belong  ti> 
different  stages  of  society,  and  that  their  relative  antiquity  is 
exactly  in  the  inverse  ratio  to  the  order  in  which  they  are 
mentioned.  The  last  three  point  to  a  time  when  the  rights  of 
j)arent8  over  their  daughters  were  unkno\NTi  or  disregarded,  and 
Avhen  men  procured  for  themselves  women  (they  can  hardly  yet 
be  called  wives)  by  force,  fraud,  or  enticement.  But  even  these 
three  show  variations  of  barbarism.  The  Pisacha  form  is  more 
Hke  the  sudden  lust  of  the  ourang-outang  than  anything  human. 
The  first  dawning  of  the  conjugal  idea  cannot  have  arisen,  when 
the  name  of  marriage  could  be  given  to  a  connection,  which  it 
would  be  an  exaggerati(m  to  describe  as  temporary.  The  Rak- 
shasa  form  is  simply  the  marriage  by  capture,  whose  existence, 
coupled  with  the  practice  of  exogamy,  Mr.  McLennan  has 
tracked  out  in  the  most  remote  ages  and  regions.  It  is  at  the 
present  day  practised  among  the  Meeuas,  a  robber  tribe  of 
central  India,  not  as  a  symbol  but  a  matter  of  real  earnest ;  as 
real  as  any  other  form  of  robbery  (r).  The  connection  between 
the  Rakshasa  and  the  Gandharva  forms  is  evidenced  by  the 
fact  that  both  were  considered  lawful  for  the  warrior  tribe  (*)- 
The  latter  is  an  advance  beyond  the  former  in  this  respect,  that 
it  assumes  a  state  of  society  in  which  a  friendly,  though  perhajs 
stealthy,  intercourse  was  possible  between  man  and  woman 
before  their  imion,  and  in  which  the  inclinations  of  the  female 


(r)  Lyall,  Fort.  Rev.,  Jan.  1S77,  106. 


(»)  Mann,  iii.  ?  26. 
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were  consalted.  Both  forms  admitted  of  a  permanent  connec- 
tion, though  there  is  certainly  nothing  in  the  definition  to  show 
that  permanence  was  a  necessary  element  in  either  transaction. 
The  remaining  forms  of  marriage  all  agree  in  this,  that  the 
dominion  of  the  parents  over  the  daughter  was  fully  recognized, 
and  that  the  essence  of  the  marriage  consisted  in  a  formal 
transfer  of  this  dominion  to  the  husband. 

§  77.  The  Asura  form,  or  marriage  by  purchase,  which  tlie  The  Asura  form. 
Sanskrit  writers  so  much  contemn  (/),  was  probably  the  next  in 
order  of  antiquity  to  those  already  mentioned.   When  it  became 
impossible  or  inconvenient  to  obtain  wives  by  robbery  or  stealth, 
and  when  it  was  still  necessary  to  obtain  them  from  another 
tribe  (?/),  the  only  other  mode  would  be  to  obtain  them  by 
purchase.     And  of  course  the  same  system  would  survive,  even 
when  marriage  was  permitted  within  the  tribe,  though  not 
within  the  family,  if  an  unmarried  girl  was  a  valuable  com- 
modity in  the  hands  of  her  own  family,  either  as  a  servant, 
while  she  remained  unmarried,  or  as  a  possible  wife,  where  the 
balance  of  the  sexes  rendered  it  difficult  to  obtain  wives.    As 
delicacy  increased  in  the  relation  between  the  sexes,  marri^e 
by  sale  would  fall  into  disrepute  from  its  resemblance  to  prosti- 
tution (x).    Hence  Manu  says :  "  Let  no  father,  who  kno\\^  the 
law,  receive  a  gratuity  however  small  for  giving  his  daughter  in 
marriage,  since  the  man  who  through  avarice  takes  a  gratuity 
for  that  purpose  is  a  seller  of  his  offspring  "  (y).    The  Arsha  The  Areha  fonn. 
form,  which  is  one  of  the  approved  forms,  appears  to  be  simply 
a  survival  from  the  Asura,  the  substantial  price  paid  for  the 
girl  having  dwindled  down  to  a  gift  of  sUght  or  nominal 
value  (2).    Another  mode  of  preserving  the  symbol  of  sale 
while  rejecting  the  reality,  appears  to  have  been  the  receipt  of 
a  gift  of  real  value,  such  as  a  chariot  and  a  hundred  cows, 
which  was  immediately  returned  to  the  giver,  much  in  the 
same  way  as  our  Indian  officials  touch  a  valuable  nuzzur,  which 
is  at  once  removed  by  the  servants  of  the  donor.    This  arrange- 
ment is  said  by  Apastamba  to  have  been  prescribed  by  the 


(t)  Mann,  HL  §  41. 

(u)  See  as  to  this  necessity,  post^  §  81. 

(x)  5?oe  Teulon,  12.     Timco  more  tute  iihi  dotcm  quarU  corporr. 

(y)  M»nn,  iii.  §  5,  ix.  §  98,  100. 

(r)  Manu,  iTi.  §  29  ;  Yajn.  i.  §  59. 
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Vedas  "in  order  to  fulfil  the  law," — that  is,  apparentlT,  the 

ancient  law,  by  which  the  binding  form  of  marriage   lii'as  a 

Origin  of  dowry,   sale  (a).    The  ultimate  compromise,  however,  appears  to  have 

been  that  the  present  given  by  the  suitor  was  received  by  the 
parents  for  the  benefit  of  the  bride,  and  became  her  do^^Tj. 
Manu  says :    "  When  money  or  goods  are  given  to  damsels, 
whose  kinsmen  receive  them  not  for  their  own  use,  it   is  no 
sale  ;  it  is  merely  a  token  of  courtesy  and  affection   to   the 
brides"  (b).    This  gift,  which  was  called  her  fee  (gulka),  passed 
in  a  peculiar  course  of  devolution  to  the  woman's  own  brothers ; 
that  is,  back  again  into  her  original  family,  instead  of  to  her 
own  female  heirs.    One  rendering  of  the  text  of  Gautama  which 
regulates  this  succession,  even  allowed  the  fee  to  go  to  her 
brothers  during  her  life.     In  either  \ie\s\  it  was  evidently  con- 
sidered to  be  something  over  which  her  family  had  special 
rights.     If  they  abandoned  the  possession,  they  retained  the 
reversion  (c).    This  was  probably  the  reason  that  where  a  giri, 
who  had  been  allowed  to  pass  matm*ity,  exercised  her  ri<^ht  of 
choosing  a  husband  for  herself,  the  bridegroom  was  not  to  give 
a  nuptial  present  to  the  father,  "  since  he  had  lost  his  dominion 
over  her,  by  detaining  her  at  a  time  when  she  might  have  been 
a  parent."     But  on  the  other  hand,  as  the  reversion  was  thus 
lost,  she  was  not  allowed  to  carry  with  her  the  ornaments  she 
had  received  from  her  own  family  (d).    If  the  girl  died  before 
marriage,  the  gifts  made  by  the  bridegroom  reverted  to  him, 
after  deducting  any  ex|)enses  that  might  have  been  already 
incurred  (p). 
Essence  of  re-  §  '^-  ^he  essential  difference  between  the  tluree  remaining 

maining  forms  is  fonns,  viz.,  the  Brahma,  Daiva  and  Prajapatya,  and  those  just 
equivalent.  described,  is  this  ;   that  while  on  the  one  hand  the   girl  is 

voluntarily  handed  over  by  her  parents,  they  on  the  other  hand 
receive  no  equivalent.  The  Daiva  form  is  expressly  stated  to 
be  appropriate  to  an  officiating  priest,  that  is  a  Brahman. 
Manu  describes  the  bridegroom  in  the  Brahma  form  as  "a 

(a)  Apast.  ii.  13,  §  12.  See  Majr,  155,  who  compares  the  Roman 
"Cocmptio,"  and  the  German  **  Fraukanf." 

(6)  Manu,  iii.  §  54  ;  Mayr,  157.  See  a  case  held  to  be  of  this  sort  in 
Bombay,  Jn  the  f/oods  of  Nathibaiy  2  Bomb.  L.  R.  9. 

(c)  Mayr,  170. 

(rf)  Manu,  ix.  §90-93. 

{€)  Yajn.  ii.  §  146  ;  Mit.  ii.  11,  §  30. 
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man  learned  in  the  Yedas,"  therefore  presumably  a  Brahman  Brahma  form, 
also.  It  is  probable  that  these  forms  first  arose  in  the  case  of 
Brahmans.  When  mixed  marriages  were  allowed,  the  great 
reverence  shown  to  the  Brahman  would  naturally  have  led  to 
his  being  accepted  upon  his  own  merits,  without  any  payment. 
In  time  the  same  practice  would  be  adopted,  even  when  he  was 
marrying  a  girl  of  his  own  caste.  When  these  forms  came  to 
be  universally  adopted  by  the  Brahmans,  they  would  be  followed 
by  the  inferior  classes  also  as  a  mark  of  respectabihty.  Just  as 
a  marriage  in  St.  George's,  Hanover  Square,  is  specially  prized 
by  persons  who  do  not  happen  to  have  houses  in  that  fashion- 
able district.  Primn  facie  one  would  imagine  that  a  Brahma 
marriage,  from  its  very  definition,  was  inadmissible  for  a  Sudra, 
and  Manu  certainly  seems  to  contemplate  only  the  last  four  as 
applicable  to  the  case  of  the  three  lower  classes  (/).  But  there 
is  no  doubt  that  the  Brahma  marriage  has  long  since  ceased  to 
be  the  property  of  any  class,  and  the  Madras  Sudder  Court  have 
held  that,  in  the  case  of  Sudras,  the  mere  fact  that  the  bride  is 
given  without  the  bestowal  of  any  gift  by  the  bridegroom,  con- 
stitutes the  marri^e  one  of  the  Brahma  form  {g). 

§79.  Of  these  various  forms  of  marriacre  all  but  two,  the  Brahma  and 
Brahma  and  the  Asura,  are  now  obsolete.  Manu  treats  the  gu^^^g  **"^ 
first  four  as  the  approved  forms,  and  the  latter  four  as  disap- 
proved. He  permits  the  Gandhan'a  and  the  Rakshasa  to  a 
military  man.  Xarada  forbids  the  Rakshasa  in  all  cases.  Both 
absolutely  forbid  the  Asura  and  the  Pisacha  {h).  The  existence 
of  the  disapproved  forms,  or  some  of  them,  at  a  period  much 
later  than  Narada,  is  evidenced  by  the  rules  which  provide  a 
peculiar  descent  for  the  stridhanum  of  a  woman  so  married  (/). 
It  is  stated  generally,  that  the  Brahma  is  the  only  legal  form  at 
present,  and  probably  this  may  be  so  among  the  higher  classes, 
to  whom  the  assertion  is  limited  by  Mr.  Steele  {k).  But  there 
is  no  doubt  that  the  Asura  is  still  practised,  and  in  Southern 
India,  among  the  Sudras,  it  is  a  very  common,  if  not  the  pre- 


(/)  Manu,  iil  §  22-26. 

{ff)  Sivarama  v.  Bagavan  PUlay,  Mad.  Dec.  of  1859,  44. 

(A)  Manu,  iii.  §  23,  24,  36-  41  ;  Nar.  xii.  §  45. 

(I)  Mit.  ii.  11,  §  11. 

{k)  Gibelln,  i.  63  ;  Colebrookc,  Essays,  142  (ed.  of  1858)  ;  Steele,  159. 
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Presumption  as     vailing,  form  (Z).     Even  there,  however,  and  among  Sadras,  it 
^"^  has  been  held  that  the  presumption  wiU  be  against  the  assertion 

that  a  marriage  is  in  a  disapproved  form,  and  that  it  mast  be 
proved  by  those  who  rely  on  it  for  any  purpose.  The  same 
point  has  been  decided  by  the  High  Court  in  Calcutta,  as 
regards  Bengal,  and  seems  to  have  been  assumed  bj  the 
Judicial  Committee  in  a  case  from  Tirhoot  (m).  In  a  case  in 
Western  India,  the  Shastras  stated  that  although  Asura  mar- 
riages were  forbidden,  it  had  nevertheless  been  the  custom  of 
the  world  for  Brahmaiis  and  others  to  celebrate  such  marriages^ 
and  that  no  one  had  ever  been  expelled  from  caste  for  such  an 

Gandharva  fonn.  act  (/?).    The  validity  of   a  Gandharva   marriage    between 

K^hatriyas  appears  to  have  been  declared  by  the  Bengal  Sadder 
Court  in  1817  (o).  It  seems  to  me,  however,  that  this  form 
belongs  to  a  time  when  the  notion  of  marriage  involved  no  idea 
of  permanence  or  exclusiveness.  Its  definition  implies  nothing 
more  than  fornication.  It  is  difl&cult  to  see  how  such  a  connec- 
tion could  be  treated  at  present  as  constituting  a  marriage,  with 
the  incidents  and  results  of  such  a  union. 

Power  to  dispose       §  gQ.  As  regards  the  persons  who  are  authorised  to  dispose 

of  a  girl,  Narada  says:  "  A  father  shall  give  his  daughter  in  mar- 
riage himself,  or  a  brother  with  the  father's  consent,  or  a  grand- 
father, maternal  uncle,  kinsmen,  or  relatives.  In  default  of  all 
these,  the  mother,  if  she  is  qualified;  if  she  is  not,  the  remoter 
relations  should  give  a  girl  in  marriage.  If  there  be  none  of 
these,  the  girl  shall  apply  to  the  king,  and  having  obtained 
his  permission  to  make  her  own  choice,  choose  a  husband 
for  herself"  (p).    Where  a  father  had  abandoned  his  wife  and 

(0  3  Dig.  605  ;  1  Stra.  H.  L.  43  ;  Mayr,  155.  I  bare  often  beard  the 
same  statement  made,  aryutndOf  in  the  Madras  Courts  by  the  Jate  Mr.  J.  W. 
Branson,  a  barrister  of  great  local  and  professional  experience,  and  th(Ht>ngb]2r 
versed  in  the  languages  and  customs  of  Southern  India.  The  statement 
seemed  to  be  accepted  by  the  Bar  and  the  Bench.  Jagannatha  quotes  a  text 
from  Yajnavalkya,  stating  that  the  Asura  ceremony  is  peculiar  to  the  mercui' 
tile  and  servile  classes,  which  is  not  to  be  found  in  Stenzler's  edition.  It 
ought  to  come  in  after  i.  §  61.  See  3  Dig.  604  ;  In  the  goods  of  N<Uhibni, 
2  Bomb.  L.  R.  9. 

{m)  Kaithi  y.KvUadady  Madras  Dec.  of  1860,  201  ;  Judoonatk  v.  Batsunt 
Cooma  -,118.  L.  R.  286,  288  ;  Mt.  Thakoor  Deyhee  v.  Rat  Baluk  Ram,  11 
M.  1.  A.  175. 

(7?)  2  Bor.  198,  and  see  1  Bor.  18. 

(o)  Jlujniee  Chul  v.  Ranee  Bhadoorun,  cited  S.  D.  of  1846,  840  ;  3  Dig. 
606. 

(jp)  Nar.  xii.  §  20-22  ;  Yajn.  i.  §  63. 
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daughter,    the  mother  would  be  capable  to  give   away  her 
daughter  {q).      But  under   no  other   circumstances  would  a 
marriage  contract  be  binding  without  the  father's  consent  (r)- 
And   the  maternal  grandmother  has  a  right  of  disposal  supe- 
rior to  that  of  the  stepmother  {$).    Where  the  natural  guardian 
is    a    female,  she  is  not  necessarily  invested  with  exclusive 
authority  in  the  matter,  as  is  clear  from  the  fact  that  the 
mother,  who  ranks  next  to    the  father  as  natural  guardian, 
ranks  low  in  the  list  of  relations  for  the  purpose  of  disposing 
of   her    daughter  in  marriage  (/).      But  the  High  Court  of 
Madras  refused  to  allow  a  divided  uncle  to  dispose  of  his  niece 
in   marriage  without  consul tmg  her  mother.     They  admitted 
that  the  text  of  Yajnavalkya  (i.  §  63)  could  not  be  limited  to 
the  case  of  a  divided  family,  but  they  thought  that  the  object 
of  placing  the  male  relations  before  the  mother,  was  merely  to 
supply   that  protection  and  advice  which  the  Hindu  system 
considered  to  be  necessary  on  account  of  the  dependent  con- 
dition of  women.     That  dependence  had  now"  practically  ceased 
to  be  enforced  by  the  law.     Where  the  mother  was  at  once  the 
l^aardian  of  the  girl,  and  the  legal  possessor  of  the  estate  out  of 
which  the  marriage  expenses  must  be  defrayed,  they  considered 
that  she  was  entitled  to  be  consulted  on  the  one  hand,  and 
the  male  relations  on  the  other,  but  that  the  Court  would  probably 
interfere  to  compel  the  marriage  of  a  girl  to  a  suitable  husband, 
if  chosen  by  either  party,  and  rejected  without  reasonable  cause 
by  the  other  («). 

§  81.  The  selection  of  persons  to  be  married  is  limited  by  POTsonstobe 
two  rules:  first,  that  they  must  be  chosen  outside  the  family;  ^^    ' 
secondly,  that  they  must  be  chosen  inside  the  caste.     The  first 
of  these  rules  is  only  a  special  instance  of  that  singular  prohi- 
bition against  marriage  between  persons  belonging  to  the  same 
&mily  or  tribe  which  is  to  be  found  in  almost  every  part  of  the  Exogamy. 
world,  and  to  which  Mr.  McLennan  has  given  the  name  of 
Exogamy.      According  to  the  Sanskrit  writers,  persons  are 


(9)  Beiee  RtUyat  v.  Jeychund^  BeUasis,  43. 
(r)  NuncUal  Bhu^wandas  r.  Tapeedas^  1  Bor.  14. 
(s)  Ram  Bunsee  v.  Soobh  KoonwartCy  7  W.  R.  321. 
(0  Per  cur.,  7  W.  R.  323. 

(u)  yamesevKiyem  v.  Annamal^   4  Mad.  H.  C.  339  ;  MU  Rulyat  r.  Mad' 
Jkoiajee,  2  Bor.  6S0«  ib.  6S9. 
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Forbidden 
affinities. 


Endogamy. 


forbidden  to  interinany  who  are  related  as  sapindas;  that  is, 
who  are  within  five  degrees  of  aflinity  on  the  side  of  the 
mother,  or  seven  degrees  on  the  side  of  the  father  (x).  The 
person  himself  is  counted  as  one  of  the  above  degrees;  that  is  to 
say,  two  persons  are  sapindas  to  each  other,  if  their  common 
ancestor,  being  a  male,  is  not  further  removed  from  either  of 
them  than  six  degrees,  or  four  degrees,  where  the  common 
ancestor  is  a  female  (//).  This  prohibition  in  the  Sanskrit 
texts  is  only  stated  to  apply  to  the  tmce-bom  classes.  But 
exactly  the  same  rule  against  intermarriages  between  members 
of  the  same  family  has  been  observed  among  the  Kurumbas  of 
the  Nilghiris,  the  Meenas  of  Ccnti-al  India,  the  Kandhs  of 
Orissa,  and  among  the  Dravidian  races  of  Southern  India  (z). 
In  Madura,  the  women  of  the  Chakkili  tribe  belong  to  the  right- 
hand  faction,  and  the  men  to  the  left-hand  (a).  Evidently  a 
relic  of  the  time  when  men  had  to  marry  women  of  a  different 
tribe.  So  the  chiefs  of  the  Maravers  are  accustomed  to  marry 
Aliambadyan  women,  and  of  the  children  bom  of  such  maniages, 
the  males  must  marry  Aliambadyans,  and  the  females  must  many 
Maravers  (b).  Exactly  the  opposite  rule  of  Endogamy  is  found 
to  exist  among  other  tribes  in  the  same  district.  For  instance, 
among  the  Kalians,  the  most  proper  marriage  for  a  man  is 
with  his  first  cousin,  that  is  the  daughter  of  his  father's  sister 
or  brother,  and  failing  her,  with  his  o^ti  aunt  or  niece.  Among 
the  Maravers,  also,  marriage  is  permitted  between  the  children 
of  brothers  (c).  In  ancient  times,  the  incestuous  marriages  of 
the  Sakya  princes  vnth.  their  own  sisters,  and  the  similar 
intercourse  of  the  Gandhara  Brahmans  with  their  own  sisters 
and  daughters-in-law  {d)^  present  an  illustration  of  the  same 
curious  conflict  of  principle. 

§  ^'2.  The  prohibition  against  marriages  between  persons  of 
different  castes  is  comparatively  modem.    Originally,  marriages 


[x)  Manu,  iii.  §  5  ;  Nar.  xii.  §  7 ;  Yajn.  i.  §  52,  53  ;  see  Sherring,  Hindu 
TriN^,  7,  21  ;  M.  Muller,  A.  S.  Lit.  387. 

{ij)  Mitakshara,  cited  1  W.  &  B.  143  ;  post,  §  434. 

(z)  Breeks,  51  ;  Lyall,  Fort.  Rev.,  Jan.  1877,  106  ;  Hunter,  Orisaa,  ii.  81. 

(a)  Mad.  Manual,  Pt.  II.  7. 

(6)  Ibid.  42. 

(r)    Ibid.  40,  50. 

{d)  Wheeler,  Hist.  Ind.  iii.  102  ;  Muir,  A.  S.  T.  ii.  483. 
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between  men  of  one  class  and  women  of  a  lower,  even  of  the  Mixed  marriages 
Sadra  class,  were  recognized  (e),  and  must  have  tended  strongly  ^!^  ^  ^^ 
to  produce  that  amalgamation  of  the  customs  of  the  Aryans 
and  the  aborigines,  which  I  have  already  suggested  as  proba- 
ble (/).  The  sons  of  such  unecjual  unions  were  said  to  rank  and 
to  inherit,  not  equally,  but  in  proportions  regulated  according 
to  the  class  of  their  mother  (g).  Even  this  rule,  however,  appears 
to  have  been  an  innovation.  Baudhyana  lays  it  down  generally, 
that  "  in  case  of  a  competition  of  a  son  bom  from  a  wife  of 
equal  class,  and  of  one  bom  from  a  wife  of  a  lower  class,  the  son 
of  the  wife  of  lower  class  may  take  the  share  of  the  eldest,  in  case 
he  be  possessed  of  good  qualities "  (A).  All  the  writers  allow 
marriages  between  a  Sudra  woman  and  a  Kshatrya  or  Vaisya,  but 
there  is  much  conflict  as  to  marriages  between  a  Braliman  and 
a  Sudra  woman.  Among  the  Sutra  writers,  the  validity  of 
sach  marriages  seems  to  be  undisputed,  but  there  is  much 
variance  as  to  the  position  of  the  offspring.  Some  texts  repre- 
sent him  as  sharing  with  the  higher  sons,  others  as  only 
inheriting  in  default  of  them,  others  as  never  taking  more  than 
a  small  fraction  of  the  estate,  and  others  as  never  entitled  to 
more  than  maintenance  (i).  The  conflict  in  Manu  is  still 
greater,  and  shows  that  the  present  compilation  is  made  up  of 
texts  of  different  periods.  Some  texts  forbid  the  marriage,  Bome 
permit  it.  Some  allow  the  son  to  inherit,  others  forbid  him 
to  do  so  (k).  But  perhaps  the  strongest  possible  recognition 
of  such  marriages  is  that  afforded  by  Manu  himself,  when 
he  admits  that  the  offspring  resulting  from  them  might  in 
seven  generations  '  rise  to  the  highest  class  (/).  It  seems, 
however,   to   have  been  always  admitted  that  a  Sudra  man 


(e)  Apastamba  gtands  alone  among  the  early  writers  in  not  recognizing 
UDequal  marriages,  iL  13,  §  4,  5.  It  will  be  remembered  that  he  does  not 
recognize  the  subsidiary  sons  either.  I  cannot  account  for  this  difference, 
unless  some  passages  have  fallen  out  in  the  t«xt. 

(/)  I  take  the  Sudras  as  representing  the  aborigines  in  early  tiroes,  but  I 
am  aware  there  is  much  controversy  upon  the  point.  See  Muir,  A.  S.  T. 
i.  140-159,  289-295,  ii.  368,  456,  485  ;  Lassen,  Ind.  Alt.  i.  799. 

(y)  >Iann,  ix.  §149-154. 

(A)  Baudh.  ii.  2,  §  8.     See  Gaut.  xxviii.  §  33-36. 

(i)  Baudh.  iL  2,  §  6,  7,  21  ;  Gaut  xxviii  §  33-37  ;  Vasish.  xvii.  §  21,  25. 

ik)  Cf.  Manu,  iiL  §  12-19,  ix.  §  149-155  ;  Nar.  xii.  §  4-6 ;  Yajn.  i.  §  56, 
57  ;  Sm-  Ch.  u.  2,  §  8. 

(/)  Manu,  X.  §  64 ;  see,  too,  §  42. 


' 


mental  capacity. 
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could  not  lawfully  marry  a  woman  of  a  higher  class  than  hia 
own  (m). 

Mixed  marriages       §  83.  Marriages  between  persons  of  different  classes  are  long 

since  obsolete  (n).  No  doubt  from  the  same  process  of  ideas 
which  has  split  up  the  whole  native  community  into  countl^ 
castes,  wliich  neither  eat,  drink,  nor  marry  with  each  other  (o). 
It  is  impossible  now  to  say  when  mixed  marriages  first  became 
extinct.  The  Mitakshara  follows  Yajnavalkya  in  recognizing 
such  marriages,  though  the  phrase,  "  under  the  sanction  of  the 
law  instances  do  occur,"  seems  to  show  that  they  were  dying 
out  (p).  They  are  also  mentioned  without  disapproval  by  the 
Daya  Bhaga,  Smriti  Chandrica,  Madha\7a  and  Varadaraja  (q). 
But  in  tlie  case  of  the  last  three  authors,  at  all  events,  it  is 
probable  the  discussion  was  merely  introduced  to  give  complete- 
ness to  the  subject,  and  not  because  such  a  practice  really 
subsisted. 

Physical  or    ^  §  84.  As  the  great  and  primary  object  of  marriage  is  the 

procuring  of  male  issue,  physical  capacity  is  an  essential  requi- 
site, so  long  as  mere  selection  of  a  bridegroom  is  concerned ; 
but  a  marriage  with  a  eunuch  is  not  an  absolute  nullity  as  with 
us  (r).  Mental  incapacity  stands  in  the  same  position.  While 
the  matter  rested  in  contract,  no  Court,  I  imagine,  would  treat 
a  promise  to  marry  a  lunatic  or  an  idiot  as  binding,  but  the 
marriage,  if  celebrated,  would  be  valid.  The  lunatic  or  idiot 
would  be  incapable  of  inlieriting,  but  his  issue  would  receive 
their  shares  (s).  A  Hindu  marriage  is  the  performance  of  a 
religious  duty  (t),  not  a  contitict,  therefore  the  consenting  mind 
is  not  necessary,  and  its  absence,  whether  from  infancy  or 
incapacity,  is  immaterial. 

■II.'  ■ 

(m)  Manu,  iii.  §  13,  ix.  §  157. 

(h)   Vrihat  Naradeya  purana,  3  Dig.  141 ;  D.  K.  S.  i.  2,  §  7. 

(o)  Marriages  between  persons  in  different  sub-divisions  of  the  same  caste, 
t.g.f  of  Brahmans  or  Sudras,  are  said  to  be  invalid  unless  sanctioned  by  loaJ 
custom.  Melaram  Nudial  v.  Tkanoaravh,  9  W.  R  552  ;  Narain  Phara  r. 
Rakhal  Gain,  1  Calc.  1 .  See,  however,  Pandaiya  Talaver  v.  Puli  Taluw, 
I  Mad.  H.  C.  478,  affd.  13  M.  L  A.  141. 

(p)  Mit,  L  8,  §  2. 

{q)  D.  Bh.  ix.  ;  Sm.  Ch.  ii.  2,  §  6-9  ;  Madh.  §  24  j  Varad.  18. 

(r)  Cf.  Nar.  xii.  §  8-19  ;  Manu,  ix.  §  79,  203.  See  as  to  withdrawal  from 
contract,  post,  §  88. 

{«)  See  Gaut.  xxviii.  §  42;  Nar.  xiii.  §  22;  Manu,  ix.  §201-203;  1  W.&B, 
288  ;  Dahy churn  v.  Radachurn,  2  M.  Dig.  99. 

{t)  Manu,  ii.  §  6(5,  67,  vi.  §  36,  37.    See,  however,  v.  §  159. 
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§  85.  The  efficacy  of  the  marriage  tie,  as  bindmg  either  party*  Polygwny. 
to  the  transaction,  is  a  matter  upon  which  there  has  been  a 
considerable  change  in  the  Hindu  law,  while  its  earlier  stage 
was   evidently  in  accordance  with  usages  which  we  find  at 
present   existing    among  the  non-Aryan  races.    Among  the 
Kandhs,  ''so  long  as  a  woman  remains  true  to  her  husband, 
he  cannot  contract  a  second  marri^e,  or  even  keep  a  concu- 
bine, without  her  permission"  (m).     The  same  rule  prevails 
among  the  caste  of  musicians  in  Ahmedabad  (x),  and  seems, 
from  the  evidence  of  the  Thesawaleme,  to  have  been  in  force 
among   the  Tamil  emigrants  into  Ceylon  (y).    One  text  of 
Mann  seems  to  indicate  that  there  was  a  time  when  a  second 
marriage  was  only  allowed  to  a  man  after  the  death  of  his 
former  wife  (z).    Another  set  of  texts  lay  down  special  grounds, 
which  justify  a  husband  in  taking  a  second  wife,  and  exce[)t  for 
such  causes  it  appears  she  could  not  be  superseded  without  her 
consent  (a).     Other  passages  provide  for  a  plurality  of  wives, 
even  of  different  classes,  without  any  restriction  (b).   A  pecuhar 
sanctity  however  seems  to  have  been  attributed   to  the  first 
marriage,  as  being  that  which  was  contracted  from  a  sense  of 
duty,   and   not  merely  for  personal  gratification.    The  first 
married  wife  had  precedence  over  the  others,  and  her  firstborn 
son  over  his  half-brothers  (c).    It  is  probable  that  originally 
the  secondary  wives  were  considered  as  merely  a  superior  class 
of  concubines,  hke  the  handmaids  of  the  Jewish  patriarchs.    It 
is  now  quite  settled  that  a  Hindu  is  absolutely  without  restric- 
tion as  to  the  number  of  his  wives,  and  may  marry  again 
without  his  wife's  consent,  or  any  justification  except  his  own 
wish  (d). 

§  86.  The  prohibition  against  second  marriages  of  women. 


(«)  Hunter's  Oriasa,  ii.  84. 

(x)  Mu/uuhunJcer  v.  Mt.  Oottum,  2  Bor.  524. 

iy)  Thesawal.  L  §  11. 

(z)  "Having  thu3  kindled  sacred  fires  and  performed  funeral  rites  to  bis 
wife,  wbo  died  before  him,  he  may  again  marry,  and  again  light  the  nuptial 
fire."     Manu,  y.  §  168  ;  and  see  ix.  §  101,  102. 

{a)  Manu,  iz.  §  77-82.  This  seems  still  to  be  the  usage  among  some  castes 
of  the  Deccan.     Steele,  80,  168. 

(6)  Manu,  iii.  §  12,  vui.  §  204,  ix.  §  85-87. 

(r)  See  Manu,  iu.  §  12,  14,  ix.  §  107,  122-125  ;  post,  §  461. 

(d)  D.  Bh.  ix.  §  6,  note  ;  1  Stia.  H.  L.  56;  Steele,  168 ;  Jfuree  Bhaee  r.  Nuthoo 
Koober,  1  Bor.  59  ;  Virasawmy  v.  Appasawmy  Chetty,  1  Mad.  H.  C.  375« 


76 


SECOND   BfARRIAGES   OF   WOMEN 


Second  marriages  either  after  divorce,  or  upon  widowhood,  has  no  foundation 

either  in  early  Hindu  law  or  custom.     Passages  of  the  Yedas 


merly  allowed. 


Probable  omis- 
sion in  present 
text  of  Mann. 


quoted  by  Dr.  Mayr  sanction  the  remarriage  of  widows  (e). 
And  the  second  marriage  of  women  who  have  left*  their  hus- 
bands for  justifiable  cause,  or  who  have  been  deserted  by  them, 
or  whose  husbands  are  dead,  is  expressly  sanctioned  by  the 
early  \^Titers  (/).  The  authority  of  Mann  is  strongly  on  the 
other  side,  but  I  think  it  is  plain  that  this  is  one  of  the  many 
instances  in  which  the  existing  text  has  suffered  from  interpola- 
tions and  omissions.  Manu  declares  that  a  man  mar  only 
marry  a  virgin,  and  that  a  Midow  may  not  marry  again  (g). 
The  only  exception  which  he  appears  to  allow,  is  in  the  case  of 
a  girl  whose  husband  has  died  before  consummation,  who  may 
be  married  again  to  the  brother  of  the  deceased  bridegroom  (kl 
On  the  other  hand,  two  other  texts  appear  to  recognize  and 
sanction  the  second  marriage,  either  of  a  widow  or  of  a  wife 
forsaken  by  her  husband  («).  The  contradiction  appears  to 
arise  from  the  deliberate  omission  of  part  of  the  original  text 
in  an  earlier  portion  of  the  same  chapter.  At  ix.  §  76  a  wife 
whose  husband  resides  abroad,  is  directed  to  wait  for  him  eight, 
six,  or  three  years  according  to  the  reason  for  his  original 
absence.  Nothing  is  said  as  to  what  is  to  happen  at  the  end 
of  the  time.  Kulluka  Bhatta  inserts  a  gloss  : — "  after  these 
terms  have  expired,  she  must  follow  him  "  (k).  Now  if  we  loot 
to  the  corres])onding  part  of  Narada,  who  had  an  earlier  text  of 
Manu  before  him  (f),  we  find  that  he  lays  down  that  "  there 
are  five  cases  in  which  a  woman  may  take  another  husband ; 
her  first  husband  having  perished,  or  died  naturally,  or  gone 
abroad,  or  if  he  be  imjwtent,  or  have  lost  his  caste."  Then 
follow  the  periods  during  which  a  woman  is  to  wait  for  her 
absent  husband,  and  the  whole  thing  is  made  into  sense,  by  the 


{e)  Mayr,  181.     It  is  now  restored  by  Act  XV.  of  1856,  see  /wrf,  §  472. 
(/)  Nar.  xii.  §  97-101  ;  see  too  §  18,  19,  24,  46-49,  62  ;  Devala,  2  Dig. 
470  ;  Baudh.  ii.  §  20  ;  Vasish.  xvii.  §  13  ;  Katyayana,  3  Dig.  236. 

ig)  Manu,  viii.  §  226,  v.  §  161-163.    See  to  the  same  effect,  Apast  ii.  13, 

§4. 

(h)  Manu,  ix.  §  69,  70  ;  ante,  §  69. 
(i)  Manu,  ix.  §  175,  176.     See  1  Gib.  34,  104. 

(k)  This  is  apparently  founded  on  a  text  attributed  to  Vasbhta,  cited  2  Dig. 
472,  which  is  to  the  same  effect. 

(/)  See  ante,  §  21  ;  Introd.  to  Narada. 
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direction,  that  when  the  time  has  expired  she  may  betake  herself 
to  another  man  (m).  Nothing  is  said  about  her  following  him, 
which  after  such  an  absence  would  probably  be  impossible  or 
useless.  If  a  similar  passage  had  followed  §  76  in  Mann,  the 
texts  at  §  175,  17G  would  be  intelligible  and  consistent.  When 
second  marriages  were  no  longer  allowed,  these  passages  seem 
to  have  been  left  out,  and  others  of  an  exactly  opposite 
character  were  inserted ;  the  texts  at  §  175,  176  then  became 
unmeaning,  but  they  were  retained  to  explain  the  phrase,  "  son 
of  an  unmarried  woman,"  which  had  already  appeared  in  the 
list  of  subsidiary  sons.  It  is  probable  that  the  change  of  usage 
on  this  point  arose  from  the  influence  of  Brahmanical  opinion, 
marriage  coming  to  be  looked  upon  as  a  sort  of  sacrament,  the 
effect  of  which  was  indelible.  A  similar  cause  has  produced  that 
difference  of  opinion  upon  the  legality  of  marriage  following 
upon  divorce  which  prevails  in  Protestant  and  Roman  Catholic 
countries.  If  it  is  asked  why  the  law  varied  in  exactly  the 
opposite  direction  in  regard  to  second  marriages  of  men,  the 
only  answer  I  can  suggest  is,  that  men  have  always  moulded 
the  law  of  marriage  so  as  to  be  most  agreeable  to  themselves. 

§  87.  When  we  examine  the  usages  of  the  aboriginal  races,  Usage  of  other 
or  of  those  who  have  not  come  under  Brahmanical  influence, 
we  find  a  system  prevailing  exactly  like  that  described  by 
Narada.  Among  the  Jat  population  of  the  Punjab,  not  only  a 
widow,  but  a  vdfe  who  has  been  deserted  or  put  away  by  her 
husband,  may  marry  again,  and  will  have  all  the  rights  of  a 
lawfid  wife  («).  In  Western  India,  the  second  marriage  of  a 
wife  or  widow  (called  Paf  by  the  Mahrattas,  and  Natra  in 
Guzerat)  is  allowed  among  all  the  lower  castes.  The  cases  in 
which  a  wife  may  re-marry  are  stated  by  Mr.  Steele  as  being, 
if  the  husband  prove  impotent,  or  the  parties  continually 
quarrel ;  if  the  marriage  were  irregularly  concluded  ;  if  by 
mutual  consent  the  husband  breaks  his  wife's  neck-ornament, 
and  gives  her  a  chor-chittee  (writing  of  divorcement),  or  if  he 
has  been  absent  and  unheard  of  for  twelve  years.  Should  he 
afterwards  return,  she  may  live  with  either  party  at  her  o\^ti 
option,   the  person  deserted  being  reimbursed  his  marriage 


(m)  Nar.  xiL  §  97-101.     See  also  authorities,  ante,  note  (/). 
\n)   Punjab  Cost.  95. 
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expenses.    A  \M*dow'8  pat  is  considered  more  honourable  than  a 

wife's,  but  children  by  pat  are  equally  legitimate  with  those  by 

Second  marruigea  a  first  marriat^e  (<?).     The  right  to  a  divorce  and  second  mar- 

an     ivorce.         riage  has  been  repeatedly  aifirmed  by  the  Bombay  Courts  {p). 

So  in  Southern  India  widow  marriage  and  divorce  is  common 
among  many  of  the  lower  castes,  such  as  the  Yellalans  of  the 
Palanis,  the  Maravers  (except  in  the  case  of  the  women  of  the 
Sambhu  Xattan  division),  the  Kalians,  the  Pallans  {q\  the  tank- 
diggers,  the  jK)tter8,  the  bai*l)ers,  and  the  pariahs  generally  (r). 
In  the  better  classes,  such  as  the  oilraongers,  the  weavers,  an<l 
a  wandering  class  of  minstrels,  called  the  Bhat  Rajahs,  who 
claim  to  be  Kshatriyas,  it  is  found  in  some  localities  and  not 
in  others  (s).  It  is  not  practised  at  all  among  the  Brahmana 
and  Kshatriyas,  or  among  the  higher  classes  of  Sudras,  such  as 
the  she})herds,  the  Komaty  caste,  the  \mters,  or  the  five  artisan 
classes,  who  claim  ecpiality  with  the  Brahmans  and  wear  the 
thread  (/).  The  degree  in  which  divorce  and  widow  marriage 
prevails  is  probably  in  the  direct  ratio  to  the  degree  in  which 
the  respective  castes  have  imitated  Brahman  habits.  The 
Thesawaleme  treats  widow  marriage  as  a  matter  of  course  (w), 
and  we  may  fairly  assume  that  it  was  so  originally  among  all 
the  Tamil  races. 
Betrothal  §  88.  Marriage  is  not  to  be  confounded  with  betrothal.    The 

one  is  a  completed  transaction ;  the  other  is  only  a  contract. 
Manu  says,  "  Neither  ancients  nor  modems  who  were  good 
men  have  ever  given  a  damsel  in  marriage  after  she  had  been 
promised  to  another  man  "  {x).    But  Narada  and  Yajnavalkya 


(o)  Steele,  26,  159,  168  ;  1  W.  &  B.  89,  91,  92,  95-98,  125,  126,  181. 
The  futwahs  recorded  at  pp.  59,  61,  90,  93,  were  evidently  given  by  Sbastru, 
who  treated  such  second  marriages  as  illegal.     See  too  1  Bor.  59,  note. 

(p)  As  to  divorce  see  Kaseeram  v.  Utnbaranif  1  Bor.  387  ;  Ka$€e  DooUvhk 
V.  Rattun  Baee,  ib.  410  ;  MvJiashunkcr  v.  Mt.  Oottum,  2  lior.  624 ;  Dyaram 
VooUtihh  V.  Bate  Umha^  BeUasis,  36.  As  to  widow  marriage,  Hxirkoonw 
V.  Button  Bcue,  1  Bor.  431  ;  Treekumjee  v.  Aft.  Laro,  2  Bor.  361  ;  Ban 
Button  V.  Lalla  Munnohur,  Bellasis,  86  ;  Bate  Shea  v.  Buttonjet^  Morrii, 
Pt.  I.  103.     See^r  curiam^  1  Bomb.  L.  R.  114;  Bf^;.  v.  SambkUy  ib.  347. 

iq)  Ma^l.  Manual,  Pt.  II.  33,  40,  58  ;  Katama  Nachiar  v.  Dorasin^ 
Tacer,  6  Mad.  H.  C.  329  ;  Murugayi  v.   Viramakali^  1  Mad.  L.  R.  226. 

(r)  Madras  Census  Rep.  157,  159,  164,  171. 

{8)   Ibid.  141,  143,  155. 

(0   Ibid.  137,  140,  143,  149,  152. 

(w)  Thesawal.  i.  §  10. 

(x)  Mauu,  ix.  §  99. 
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both  admit  the  right  of  a  father  to  annul  a  betrothal  to  one  is  revocable, 
suitor,  if  a  better  match  presents  himself ;  and  either  party  to 
the  contract  is  allowed  to  withdraw  from  it,  where  certain 
specified  defects  are  discovered  (y).    Narada  states  that  a  man  Result  of  breach 
who  withdraws  from  his  contract  without  proper  cause,  may  be  of  contract. 
compelled  to  marry  the  girl  even  against  his  will.     But  it  is 
now  settled  by  decision  that  a  contract  to  marry  will  not  be 
Bj>ecifically  enforced,  and  that  the  only  remedy  is  by  an  action 
for  damages  (z).    All  expenses  resulting  from  the  abortive  con- 
tract would  be  recoverable  in  such  an  action  («).     Of  course 
no  such  claim  could  be  maintained  where  the  contract  failed 
from  the   wilful  or  negligent    conduct   of  the   complaining 
party  (b).     Probably  the  real  difficulty  has  often  been  to  dis- 
tinguish between  two  things  which  are  sometimes  called  by  the 
same  name,  viz.,  the  betrothal,  which  is  only  a  promise  to 
marry,  and  the  pledging  of  troth,  which  forms  part  of  the  mar- 
riage itself.     The  former  class  of  betrothal  is  often  celebrated 
with  much  ceremony,  but  this  does  not  alter  its  character.     So 
in  the  actual  marriage  there  are  numerous  formalities,  and 
many  recitals  of  holy  texts,  but  the  operative  part  of  the  trans- 
action consists  in  the  seven  steps  taken  by  the  bridal  pair.    On 
the  completion  of  the  last  step,  the  actual  marriage  has  taken 
place  (r).     Till  then  it  is  imperfect  and  revocable.     Even  this 
j>roceeding,  however,  is  not  absolutely  essential.    It  is  a  form 
which,  if  complied  with,  is  conclusive.     But  if  it  is  showTi  that 
by  the  custom  of  the  caste  or  district,  any  other  form  is  consi- 
dered as  constituting  a  marriage,  then  the  adoption  of  that 
form,  with  the  intention  of  thereby  completing  the  marriage 
union,  is  sufficient  (d).    In  some  communities  there  is  a  custom 
that  after  the  actual  marriage  has  taken  place  a  further  cere- 
mony must  be  performed  before  cohabitation,  and  if  the  man 


(y)  Nar.  xii.  §  30-38 ;  Yajn.  i.  §  65,  66  ;  Vasish.  2  Dig.  487,  490  ; 
K&tyajana,  ib.  491  ;  Mit.  ii.  11,  §  27. 

(2)  Nar.  xii.  §  35  ;  Umed  KVca  v.  Nagindat^  7  Bomb.  0.  C.  122  ;  Nowbut 
Singh  v.  Mt.  Lad  Kootr,  5  N.  W.  P.  H.  C.  102  ;  rt  Ounput  Narain  Singh, 
1  Calc.  74. 

(a)  Mit.  ii  11,  §28. 

(6)  iHvi  Virasalingam  v.  Alaturti  Ramayaj  Mad.  Dec.  of  1860,  274. 

(c)  MaDU,  ix.  §  227  ;  Nar.  xii.  §  2  ;  Yama.  2  Dig.  488  ;  Coleb.  Essays,  128. 
See  cases  last  cited. 

(rf)  Manu,  in.  §  35  ;  see  futwah,  2  M.  Dig.  45  ;  Gatha  Ram  v.  Mookita 
Kochin,  14  B.  L.  R.  298. 
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Irregular  mar- 
riage: 


how  enforced. 


Custody  of  wife. 


who  has  gone  through  the  first  ceremony  declines  to  perfonn 
the  second,  the  girl  may  la^-fiilly  marry  again  (p).  But  the 
legal  result  of  such  a  custom  would  apj)ear  to  be,  that  there 
is  no  binding  and  complete  marriage  until  after  the  second 
ceremony. 

§  89.  A  marriage  actually  and  properly  celebrated  will  be 
legal  and  binding,  although  it  has  taken  place  in  violation  of  a 
previous  agreement  to  marry  another  person  (/) ;  or  althon^ 
it  had  been  performed  without  the  consent  of  the  i>er8(m  whose 
consent  ought  to  have  been  obtained  (//).  For  this  is  one  of 
the  cases  in  which  necessity  compels  the  application  of  the 
maxim.  Factum  valet,  qnod  fieri  non  dehnt.  When  the  marriage 
is  once  completed,  if  either  party  refuses  to  live  with  the  other, 
the  case  is  no  longer  one  for  sj)ecific  performance  of  a  contract, 
but  for  restitution  of  conjugal  rights.  It  has  long  since  been 
settled  that  such  a  suit  would  lie  between  Hindus,  but  there 
was  much  conflict  of  authority  as  to  the  mode  in  which  the 
decree  was  to  be  enforced  {h).  The  point  has  now  been  settled 
by  s.  260  of  the  Civil  Procedure  Code  (1877),  which  provides 
that  where  the  party  against  whom  the  decree  has  been  made 
has  had  an  opportunity  of  obeying  it,  and  has  wilfully  failed  to 
do  so,  it  may  be  enforced  by  imprisonment,  or  by  attachment  of 
property,  or  by  both.  Prima  faek  the  husband  is  the  legal 
guardian  of  his  wife,  and  is  entitled  to  require  her  to  live  in  his 
house,  from  the  moment  of  the  marriage,  however  young  she 
may  be.  But  this  right  does  not  exist,  where  by  custom  or 
agreement  the  wife  is  to  remain  in  her  parents'  house,  until 
puberty  is  established  (t). 


{e)  Bodchand  v.  Janokct,  25  W.  R.  386. 
(/)  Khooshal  V.  Bhtigwan  Motefy  1  Bor.  133. 
(7)  Baec  Rtdyat  v.  Jeychund^  Bellasis,  43. 
■  (h)  See  Gatha  Ram  ▼.'  Mookita  Kochin,  14  B.  L  R.  298. 

(1)  Katca-an  Dokhanee  v.  Mt.  GandJianee,  23  W.  R.  178  ;  Suntosh  Ram  t. 
Cera  Pattuck,  ib.  22.     See  post,  §  380. 


CHAPTEE    V. 

FAMILT  RELATIONS. 

Adoption, 

§  90.  There  is  a  singular  disproportion  between  the  space  LitUe  noticed  in 
necessarily  devoted  to  adoption  in  the  English  works  on  Hindu  ^^  ^  ^^wn««- 
laiv,  and  that  which  it  occupies  in  the  early  law-books.    One 
might  read  through  all  the  texts  irom  the  Sutra  writers  down 
to   the  Daya  Bhaga  without  discovering  that  adoption   is  a 
matter  of  any  prominence  in  the  Hindu  system.    But  for  the 
twa  treatises  by  Devanda  Bhatta  and  Nanda  Pandita,  it  may 
almost  be  afiBrmed  that  Englishmen  would  never  have  discovered 
tlie  &ct  at  all.    Even  in  Jagannatha^s  Digest,  the  subject  only 
up  thirty-two  pages.   The  fact  is  that  the  law  of  adoption, 
at  present  administered,  is  a  purely  modem  development 
from  a  very  few  old  texts.    The  very  absence  of  direct  autho- 
rity has  caused  an  immense  growth  of  subtleties  and  refinements. 
Tlie  effect  that  every  adoption  must  have  upon  the  devolution 
of    property,  causes  every  case  that  can  be  disputed  to  be 
l>roaght  into  Court.    Fresh  rules  are  imagined  or  invented. 
Notwithstanding  the  spiritual  benefits  which  are  supposed  to 
follow  from  the  practice,  it  is  doubtfrd  whether  it  would  ever 
l>e  heard  o^  if  an  adopted  son  was  not  also  an  heir.    Paupers 
have   souls  to  be  saved,  but  they  are  not  in  the  habit  of 
adopting. 

§  91.  I  have  already  (§   64)  pointed  out   the   advantages  Importance  of 
-which  all  early  races  would  derive  from  the  possession  of  sons,  ^^' 
and  the  peculiar  necessity  for  male  offspring  which  would  press 
npon  the  Aryans,  on  account  of  their  religious  system.    This 
want  was  amply  met  by  the  early  Hindu  law,  which  provided 
twelve  sorts  of  sons,  all  of  whom  were  competent  to  prevent  a 
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Comparatire 
inferiority  of 
adopted  son. 


failnre  of  obsequies,  in  the  absence  of  legitimate  issae  (a). 
For  religious  purposes,  the  son  of  the  appointed  daughter  seemB 
to  have  been  completely  equal  in  efficacy  with  the  natural-bom 
son  (h),  and  where  any  one  of  several  brothers  had  a  son,  the 
latter  wa«  considered  to  be  the  son  of  all  the  brothers ;  Kulluka 
Bhatta  actually  adds  a  gloss  :  "  So  that  if  such  nephew  would 
be  the  heir,  the  uncles  have  no  power  to  adopt  a  son;"  and 
the  same  view  waa  maintained  by  Chandeswara  and  other  com- 
mentators (c).  It  is  evident,  therefore,  that  in  early  times  the 
five  sorts  of  adopted  sons  must  have  been  of  very  seoondaiy 
importance.  Apastamba  expressly  states  that  "the  gift  or 
acceptance  of  a  son,  and  the  right  to  buy  or  sell  a  child,  is  not 
recognized  "  (d).  And  Katyayana  permits  the  gift  or  sale  of  a 
son  during  a  season  of  distress,  but  not  otherwise  (e).  The 
same  low  estimation  of  adopted  sons  is  evidenced  by  the  rank 
which  they  occupied  in  the  order  of  sons.  A  reference  to  the 
table  which  accompanies  §  65  will  show,  that  out  of  fourteen 
authorities  there  quoted  only  five  place  even  the  dattaka  among 
the  first  six.  Now  this  is  not  a  mere  matter  of  arrangement, 
for  they  all  without  exception  give  rights  of  inheritance  to  the 
first  six  sons  which  are  denied  to  the  remaining  six.  Ko  doubt 
Mann  is  one  of  the  five  who  thus  favours  the  adopted  son. 
But  it  may  be  questioned  whether  his  text  haa  not  undergone 
an  alteration  in  that  respect.  Both  Yajnavalkya  and  Narada» 
who  were  later  than  Manu,  place  the  adopted  among  the  later 
six.  Narada  expressly  states  that  he  took  Manu  as  the  baeds  of 
his  work.  An  examination  of  the  marginal  references  in 
Stenzler's  Yajnavalkya  will  establish  that  he  did  the  same. 
It  will  be  seen  by  the  table  that  these  two  agree  much  more 
closely  with  each  other,  than  either  does  with  Manu  as  it  now 
stands.  It  is  difficult  to  account  for  their  differing  firom  so 
high  an  authority,  if  they  had  before  them  the  text  which  we 


(a)  Manu,  ix.  §  180  ;  cf.  §  161,  which,  as  explained  by  EnUnka  Bbatia, 
seems  to  be  an  interpolation,  introduced  when  subsidiary  sons  bad  becoiBe 
obsolete.     Vrihaspati,  D.  Ch.  i.  §  8. 

(6)  Vish.  XT.  §  47  ;  Manu,  ix.  §  127-189. 

(c)  Vasish.  xvii.  §  8  ;  Vish.  xv.  §  42  ;  Manu,  ix  .§  182  ;  8  Dig.  266  ;  D.  Cb. 
L§21. 

{d)  Apast.  ii.  13,  §  11. 

\e)  D.  M.  i.  §  7,  8.     Mit.  i.  11,  §  10  refers  this  prohibition  to  the  giver 
the  taker  of  the  son.     A  contrary  view  was  taken  by  Apararka. 


EFFECT  OF  RELIGIOUS  PRINCIPLE.  83 

posses.  In  any  case,  the  mere  &ct  that  differences  of  opinion 
did  exist  on  such  a  point,  wonld  seem  to  show  that  it  had  not 
assamed  any  great  prominence. 

§  92.  When  the  number  of  subsidiary  sons  was  diminished  Diminishad 
from  the  causes  I  have  already  suggested  (§  74),  the  importance  ^^^^'x?^  mod«i 
of  the  adopted  sons,  who  alone  were  left,  would  naturally  in- 
aease.  Even  where  a  brother's  son  existed,  though  he  might 
procure  for  his  uncle  all  the  required  spiritual  blessings,  still 
an  adoption  would  be  necessary,  "  for  the  celebration  of  name, 
and  the  doe  perpetuation  of  lineage  "  (/).  As  partition  and  self- 
aoquisition  became  more  conmion,  the  latter  objects  would  natu« 
rally  be  more  desired.  It  is  singular,  then,  that  we  should  find 
the  same  diminution  exhibiting  itself  in  the  forms  of  adoption  ( g). 
The  explanation  is  probably  to  be  found  in  the  growth  of  Brah- 
manical  influence,  and  the  consequent  prominence  given  to  the 
religious  principle.  If  the  primary  object  of  adoption  waa  to 
gratify  the  mane$  of  the  ancestors  by  annual  offerings,  it  was 
necessary  to  delude  the  manes,  as  it  were,  into  the  idea  that  the 
offerer  really  was  their  descendant.  He  was  to  look  as  much 
like  a  real  son  as  possible,  and  certainly  not  to  be  one  who 
could  never  have  been  a  son.  Hence  arose  that  body  of  rules 
which  were  evolved  out  of  the  phrase  of  ^aunaka,  that  he  must 
be  "  the  reflection  of  a  son  "  (A).  He  was  to  be  a  person  whose 
moth^  might  have  been  married  by  the  adopted,  he  was  to  be 
of  the  same  class,  he  was  to  be  so  young  that  his  ceremonies 
might  all  be  performed  in  the  adoptive  family,  he  was  to  be 
absolutely  severed  from  his  natural  family,  and  to  become  so 
completely  a  part  of  his  new  family  as  to  be  unable  to  marry 
within  its  limits.  His  introduction  into  the  family  must  appear 
to  be  a  matter  of  love  and  free-will,  unsullied  by  every  mer- 

(/)  D.  Chu  i.  §  22  ;  V.  Darp.  789. 

(g)  In  addiiioii  to  the  general  authorities  cited,  ante,  §  74,  see  as  to  the 
obsoleteness  of  the  Krila  form,  1  Stra.  H.  L.  182  ;  1  N.  0.  72  ;  Ethan  KUhor 
T.  Bcnris  CAander,  13  B.  L.  B.  Appx.  42.  As  to  the  Swayamdatta,  BatfieH- 
appa  T.  Skvdingappa,  10  Bomb.  268.  As  to  a  form  called  peUuk  patro, 
KaUe  Ckunekr  v.  JSheeb  Chunder,  2  W.  R.  281.  Other  forms  might  perhaps 
be  valid,  vhen  sanctioned  by  local  cn^m,  as  the  KrUa  system  is  said  stilT  to 
exist  among  the  Gkwains,  1  W.  MacN.  lol. 

(A)  D.  M.  T.  "§  15.  It  seems  possible  that  this  metaphor  is  itself  a  mis- 
take. Dr.  Bdhler  translates  the  Terse,  **He  then  should  adorn  the  child, 
vhich  (now)  resembles  a  son  of  the  receiver's  body  ;  "  that  is,  which  hap  come 
to  resemble  a  son  by  the  previous  ceremony  of  giving  and  receiving.  See 
Joomal  As.  Soc  Bengal,  1866,  art.  paunaka-Smriti. 
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cenary  element.      All  these    restrictions    had    the    eflfect  of 
eliminating   the  other  fonns   of  adoption,   and  leaving   the 
dattaka  alone  in  force. 
Inflnenoe  of  §  93.  It  must  not  be  supposed  that  the  religious  motive  for 

adoption  ever  excluded  the  secular  motive.  The  spiritual  theoiy 
operated  strongly  upon  the  Shastrees  who  invented  the  rules ; 
but  those  who  followed  them  were  probably  in  general  uncon- 
scious of  any  other  aim  than  that  of  securing  an  heir,  on  whom 
to  lavish  the  family  affection  which  is  so  strong  among  Hindus. 
The  propriety  of  this  motive  was  admitted  by  the  Sanskrit 
writers  themselves.  In  the  ceremonial  for  adoption  given  by 
Baudhyana,  the  adopter  receives  the  child  with  the  words  :  "  I 
take  thee  for  the  fulfilment  of  religious  duties.  /  fake  thee  to 
continue  the  line  of  my  ancestors  (t).  A  text  which  is  by  some 
attributed  to  Manu,  states  that  "  a  son  of  any  description  must 
be  anxiously  adopted  by  one  who  has  none,  for  the  sake  of  the 
funeral  cake,  water  and  solemn  rites,  and  for  the  celehrify  of  his 
name  "  {k).  And  the  author  of  the  Dattaka  Chandrica  admits 
that  even  where  no  spiritual  necessity  exists,  a  son  may,  and 
even  ought  to  be  adopted,  for  "  the  celebration  of  name,  and 
the  due  perpetuation  of  lineage"  (/)•  In  fact  the  earii^ 
instances  of  adoption  found  in  Hindu  legend,  are  adoptions  of 
daughters  (w).  The  Thesawaleme  shows  that  such  adoptions 
were  practised  among  the  Tamil  races  of  Southern  India  («). 
At  the  present  day  the  Bheels  carry  away  girls  by  force  for 
wives,  and  then,  with  a  zeal  for  fiction  which  is  interesting 
among  savages,  adopt  them  into  one  family,  that  they  may 
marry  them  into  another  {o).  The  Kritrima  form  of  adoption 
which  is  still  in  force  in  MithUa,  and  which  in  several  par- 
ticulars strongly  resembles  that  which  is  practised  in  Jaffna, 
has  no  connection  with  religious  ideas,  and  is  wholly  non- 
Brahmanical.  Among  the  tribes  who  have  not  come  und^ 
Brahmanical  influence,  we  find  that  adoption  is  equally  prac- 


(t)  The  whole  passage  is  translated  bj  Dr.  BQhler  in  his  article  on  Canoaka, 
Journ.  As.  Soc.  Bengal,  1866. 
(Jfc)  D.  M.  i.  §  9  ;  3  Dig.  297. 
{l)  D.  Ch.  i.  §  22. 
(m)  See  D.  M.  vii.  §  30-38. 
(n)  Thesawal.  ii.  §  4. 
(o)  Lyall,  Fort.  Eev.,  Jan.  1877,  106. 
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tised,  but  without  any  of  those  rules  which  spring  fix>m  the  Adoption  aniong 
religious  fiction.    One  Sanskrit  purist  actuaUy  laid  it  down,  ^^' 
that  Sudrafl  could  not  adopt,  as  they  were  incompetent  to  per- 
form the  proper  religious  rites  (p).    As  a  matter  of  fact  they 
always  did  adopt,  but  were  expressly  freed  from  the  restrictions 
which  fettered  the  higher  classes.    They  not  only  might,  but 
ought  to  adopt  the  son  of  a  sister  or  of  a  daughter,  who  was 
forbidden  to  others  ;  and  they  might  take  as  their  son  a  person 
of  any  i^e,  and  even  a  married  man  (q)  ;  that  is  to  say,  they 
adopted  persons  who  made  no  pretence  to  religious  fitness,  but 
who  were  perfectly  suitable  for  all  other  objects.    So  in  the 
Punjab,  adoption  is  common  to  the  Jats,  Sikhs,  and  even  to 
the  Muhammedans,  just  as  in  other  parts  of  India.     But  with 
them  the  object  is  simply  to  make  an  heir.     "The  religious 
notion  of  a  mystical  second  birth  is  not  imported  into  the 
transaction."     No  religious  ceremonies  are  used.    There  is  no 
exclusion  of  an  only  son,  or  of  the  son  of  a  daughter  or  of  a 
sister,  nor  is  there  any  limit  of  age.     Of  later  years,  however, 
a  tendency  to  introduce  these  Brahmanical  rules  is  showing 
itself.    The  explanation  given  by  Mr.   Justice  Campbell  is 
int^esting,  as  illustrating  the  way  in  which  the  process  has 
often  taken  place  : — "In  Sikh  times,  when  the  land  was  of 
little  vahie,  and  young  men  of  much  value,  the  introduction  of 
a  new  boy  into  the  community  was  probably  looked  on  with 
satisfection.     But  by  the  time  of  our  regular  settlements  the 
v^ue  of  land  was  discovered,  and  the  brotherhood  would  natu- 
rally look  to  the  chances  of  dividing  the  land  of  an  heirless 
co-sharer,  rather  than  to  the  introduction  of  an  extra  hand  to 
share  in  the  profits  which  had  begun  to  be  considerable.   Hence 
the  main  body  of  a  tribe  would  be  inclined  to  enter  as  a  custom 
what  they  wished  should  be  the  custom,  and  unless  there  were 
men  with  interests  to  defend,  the  general  wish  for  the  future 
was  entered  without  protest "  (r).    Among  the  Jain  dissenters, 
and  in  the  Talabda  Koli  caste  in  Western  India,  adoption  is 
also  practised,  but  without  any  religious  significance  attached 
to  it,  and  consequently  with  a  complete  absence  of  the  restric- 


ip)  VftehMpati,  oitod  D.  M.  i.  i  2A. 
iq)  e^po9t,  §119,  125. 
(r)  Punjab  Cmt.  78-88. 
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tions  arising  therefrom  («).  Among  the  Ooriya  Sajahs  of 
Ganjam,  who  are  Kshatriyas,  the  exequial  rites  are  always 
performed  by  a  Brahman  official,  who  is  permanently  attached 
to  the  family,  and  who  is  called  the  son-Brahman  (/).  Yet 
these  Rajahs  invariably  adopt,  as  might  be  expected  where  an 
old  feudality  has  to  be  maintained.  In  Jaffiia  the  Tamil  people 
adopt  both  boys  and  girls  ;  and  so  little  is  there  any  idea  of  a 
new  birth  into  the  family,  that  the  adopted  son  can  many  a 
natural-bom  daughter  of  the  adopting  parents,  and  where  both 
a  boy  and  girl  are  adopted,  they  can  intermarry  (u).  The 
secular  character  of  the  transaction  is  even  more  forcibly  shown 
by  the  circumstance  that  the  person  who  makes  the  adoption 
must  obtain  the  consent  of  his  heirs.  If  they  withhold  it,  their 
rights  of  inheritance  will  be  unaffected  (2;).  These  fects  appear 
to  be  of  much  weight  in  support  of  the  suggestion  I  have 
already  made  (§10),  that  the  spiritual  theory  is  not  the  sc^ 
object  of  an  adoption,  even  upon  Brahmanical  principles,  and 
that  it  can  only  be  applied  with  the  greatest  possible  caution  in 
the  case  of  non-Aryan  tribes,  or  such  as  dissent  from  orthodox 
Hinduism. 
Early  texts.  §  94.  The  whole  Sanskrit  law  of  adoption  is  evolved  frt>m 

two  texts  and  a  metaphor.  The  metaphor  is  that  of  ^aunaka, 
that  the  boy  to  be  adopted  must  be  "  the  reflection  of  a  mm  " 
(§  92).    The  texts  are  those  of  Manu  and  Vasishta. 

Manu  says  (y),  "  He  whom  his  father  or  mother  gives  to 
another  as  his  son,  provided  that  the  donee  have  no  issue,  if 
the  boy  be  of  the  same  class,  and  affectionately  disposed,  is 
considered  as  a  son  given,  the  gift  being  conflrmed  by  pouring 
water." 

Vasishta  says  (z),  "  A  son  formed  of  seminal  fluids  and  of 


(«)  Sheo  Singh  v.  Mt.  Ddkho,  6  N.  W.  P.  H.  C.  882,  892 ;  affirmed  in  P.  C; 
Bhala  Nahana  v.  Parbhu  ffari,  2  Bomb.  L.  E.  67. 

{t)  This  usage  was  frequently  proved  in  cases  in  which  I  was  connseL  For 
instance,  in  the  case  of  the  Seerghor  succession,  and  that  of  the  Chinna  Eimedj 
taluq.  The  last  alone  has  been  reported  (6  Mad.  H.  C.  801  ;  SI.  A.  154X  ^t 
the  custom  has  not  been  noticed  in  either  of  the  reports.  It  was  fuUy  set  oat 
in  the  evidence. 

{u)  Thesawal.  ii.  §  4. 

(x)  ThesawaL  ii.  §  1,  5,  6.     See  post,  §  114,  note. 

ly)  Manu,  ix.  §  168. 

(z)  8  Dig.  242.  The  passage  from  the  Grihyasutra  of  Baudhyana,  trandated 
by  Dr.  BUhJer  in  the  Journal  As.  Soc.  Beng.  1866,  art.  ^unaka-Smriti,  is 
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blood,  proceeds  from  his  &ther  and  mother  as  an  effect  from 
ite  cause.      Both  parents  have  power  to  sell  or  to  desert  him. 
But  let  no   man  give  or  accept  an  only  son,  since  he  must 
remidn  to  raise  up  a  progeny  for  the  obsequies  of  ancestors, 
Kor  let  a  woman  give  or  accept  a  son,  unless  with  the  assent 
of  hsr  lord.      He  who  means  to  adopt  a  son,  must  assemble  hiB 
kinsmen,  give  humble  notice  to  the  king,  and  then  having 
made  an  oblation  to  fire  with  words  from  the  Yeda,  in  the 
midst  of  his  dwelling-house  he  may  receive,  as  his  son  by  adop- 
tion, a  boy  nearly  allied  to  him,  or  (on  feilure  of  such)  even 
one  remotely  allied.     But  if  doubt  arise,  let  him  treat  the 
remote  InTisman  as  a  Sudra.    The  class  ought  to  be  known,  for 
through  one  son  the  adopter  rescues  many  ancestors." 

These  texts  only  apply  to  the  Dattaka  form.  The  Kritrima^ 
which  prevails  in  Mithila,  but  nowhere  else,  will  be  treated  of 
subsequently.  From  this  small  beginning  a  body  of  law  has 
been  developed,  which  will  be  considered  under  the  following 
lieads  : — FmsT,  who  may  take  in  adoption  ;  Second,  who  may 
give  iji  adoption  (§  116) ;  Third,  who  may  be  adopted  (§  118) ; 
FoiTKTH,  the  ceremonies  necessary  to  an  adoption  (§  135)  ; 
Fifth,  the  evidence  of  adoption  (§  140)  ;  Sixth,  the  results  of 
adoption  (§  147). 

§  95.  FmsT,  Who  may  adopt.— An  adoption  may  either  Adopter  mutt  U 
be  made  by  the  man  himself,  or  by  his  widow  on  his  behalf.  ^'  °"*  "'°** 
Sut  in  either  case  it  is  a  condition  precedent  that  he  should  be 
^without  issue  at  the  time  of  adoption  (a).  Issue  is  taken  in 
the  wide  sense  peculiar  to  the  term  in  Hindu  law  (§  460). 
Accordingly  if  a  man  has  a  son,  grandson  or  great-grandson 
actually  alive,  he  is  precluded  from  adopting.  Because  any  one 
of  sach  persons  is  his  immediate  heir,  and  is  capable  of  per- 
forming his  funeral  rites  with  full  efficacy  (5).  But  the 
existence  of  a  great-great-grandson,  or  of  a  daughter's  son,  is 
no  bar  to  an  adoption  •(^).  Still  less  the  previous  existence  of 
issue  who  are  now  dead  {d).    Nanda  Pandita  in  discussing  this 

jJmost  word  for  word  the  same,  bat  contains  no  limitation  as  to  relationship  or 
class.  See  also  the  passage  from  Qannaka  on  Adoption,  translated  in  the  same 
article,  which  is  also  given,  Y.  May,  iv.  5,  §  8. 

(a)  The  same  rule  prerailed  as  regards  adoption  both  in  Greece  and  Rome. 

(b)  D.  M.  L  |18;D.  Ch.  L§6. 

{e)  F.  MacN.  149  ;  1  W.  MacN.  M,  n. 
(d)  g^okha,  D.  M.  L  S  4 ;  D.  Ch.  1.  S  4. 
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Only  one  ton  at  A  subject  suggests,  upon  the  authority  of  a  legend  in  the  Purana, 
**™*'  that  an  adoption  might  be  valid  even  during  the  life  of  a 

natural-bom  son,  if  made  with  the  consent  of  the  latter  ;  and 
in  Bengal  the  validity  of  such  an  adoption  has  been  maintained, 
and  also  that  of  two  successive  adoptions,  the  latter  of  which 
was  made  while  the  son  first  adopted  was  still  alive  (e).  But 
the  contrary  rule  is  now  established,  and  it  is  settled  that  a 
man  cannot  have  two  adopted  sons  at  the  same  time,  thou^ 
of  course  he  may  adopt  as  often  as  he  likes,  if  at  the  time  of 
each  successive  adoption  he  is  without  issue  (/).  And  where 
an  adoption  is  invalid  by  reason  of  the  concurrent  existence  of 
a  son,  natural  or  adopted,  the  death  of  the  latter  will  not  give 
validity  to  a  transaction  which  was  an  absolute  nullity  from  the 
first  (g).  It  is  suggested  by  Mr.  Sutherland,  and  assented  to 
by  Mr.  MacNaghten,  that  if  the  son,  natural  or  adopted,  became 
an  outcast,  and  therefore  unable  to  perfoim  the  necessaiy 
funeral  rites,  an  adoption  would  be  lawful ;  and  a  practice  to 
that  eflFect  is  stated  to  exist  in  Bombay  (h).  But  since  Act 
XXI.  of  1850  a  son  would  not  forfeit  any  legal  right  by  loss  of 
caste.  Therefore  an  adopted  son  could  not,  by  virtue  of  his 
adoption,  step  into  his  place  on  the  ground  that  he  had  lost  his 
caste.  If  the  question  were  to  arise,  it  is  possible  the  Courts 
would  refuse  to  recognize  an  adoption  which  could  confer  no 
civil  rights.  The  question  might,  however,  become  of  impor- 
tance on  the  death  of  the  natural  son  without  issue. 
Bachelor  or  ^  Qg    j^  ^^s  been  suggested  that  an  adoption  by  a  badidor 

or  a  widower  would  be  invalid,  either  on  the  ground  that  such 
a  person  was  not  in  the  order  of  grihi  (householder  or  married 
man)  or  that  the  right  of  adoption  was  only  allowed  where  the 
legitimate  mode  of  procreation  had  failed.  But  it  may  now  be 
taken  as  settled  that  an  adoption  in  either  of  the  above  cases 
would  be  valid  (i).     In  one  case  the  Madras  Sudr  Court  hdd 

(e)  Mt.  Solvkna  t.  Ramdolal,  1  S.  D.  324  (434)  ;  Gouruperahad  t.  MU 
Jymala,  2  S.  D.  136  (174) ;  Steele,  45, 183. 

(/)  Rungama  ▼.  Atchama,  4  M.  I.  A.  1.  But  an  adoption  will  not  be 
invalid  because  it  is  made  in  breach  of  an  agreement  to  adopt  another  pezsoo, 
where  such  agreement  has  not  been  carried  out.     2  Stra.  H.  L.  115. 

(//)  Basoo  V.  Basoo,  Mad.  Dec.  of  1856,  20. 

(A)  2  W.  MacN.  200  ;  Steele,  42,  181. 

(i)  Suth.  Syn.  664,  671  ;  3  Dig.  252  ;  1  W.  MacN.  66  ;  2  W.  MacN.  175; 
Chmnappa  t.  Sankappa,  Bomb.  Sel.  Rep.  202  ;  Nagappa  t.  Sttbba  5aJtry, 
2  Mad.  H.  0.  367  ;  Chandvasekharudu  t.  Brahmanna,  4  Mad.  H.  C.  270. 
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that  an  adoption  was  illegal  which  had  been  eflfected  during  the  Pregnancy, 
pr^nancy  of  the  adopter's  wife;  not  on  the  ground  that  she  after- 
wards produced  a  son,  which  it  does  not  appear  that  she  did,  but 
because  it  was  '*  of  the  essence  of  the  power  to  adopt  that  the 
party  adopting  should  be  hopeless  of  having  issue  "  {k).  This 
principle,  if  sound,  would  preclude  a  man  ever  adopting  until 
extreme  old  age,  or  until  he  was  on  his  death-bed.  It  is  also 
opposed  to  the  rules  which  provide  for  the  case  of  a  son  bom 
after  an  adoption  (§  157).  On  the  other  hand,  if  a  wife  known 
to  be  pregnant  at  the  time  of  adoption  afterwards  brought  forth 
a  son,  it  might  Mvlj  be  held  that  he  was  then  in  existence  to 
the  extent  of  precluding  an  adoption  (l).  Therefore  that  the 
right  of  adoption  was  suspended  until  the  result  of  the  pregnancy 
was  ascertained. 

§  97.  Where  a  person  is  disqualified  from  inheriting  by  any  Adoption  by  dii- 
personal  disability,  such  as  blindness,  impotence,  leprosy,  or  ^  *"^' 

the  like,  a  son  whom  he  may  adopt  can  have  no  higher  rights 
than  himself  and  would  be  entitled  to  maintenance  only  (m). 
Mr.  Sutherland  was  of  opinion  that  the  adoption  itself  would 
be  valid,  in  which  case,  of  course  the  adopted  son  would  suc- 
ceed to  the  self-acquired  or  separate  property  of  his  adoptive 
&ther  («).  On  the  other  hand,  in  two  cases  which  Mr.  Mac- 
Kaghten  cites  with  approbation,  the  Bengal  pundits  held  that 
the  capacity  of  a  leper  to  adopt  depended  upon  his  having 
performed  the  necessary  expiation.  When  he  had  done  so  the 
adoption  was  valid.  When  he  had  not  done  so,  or  where  the 
disease  was  such  as  to  be  inexpiable,  the  adoption  was  in- 
valid (o).  This  opinion  rested  on  the  ground  that  until  expia- 
tion he  was  unable  to  perform  the  necessary  religious  cere- 
monies. Accordingly,  the  Bengal  High  Court  decided  that  an 
adoption  was  invalid  when  effected  by  a  widow  who  was  living 
in  concubinage,  as  this  made  her  unfit  to  take  part  in  any 
religious  ceremony  (p).    In  a  case  before  the  Privy  Council  it 


(i)  Narayana  v.  Vedackala,  Mad.  Dec  of  1860,  97.     See  Steele,  43. 
(/)  See  as  to  inCkotB  in  the  womb,  poM,  §  329,  396. 
(m)  B.  Ch.  Ti  §  81  ;  Sepoehetumbara  t.  Paroiucty,  Mad.  Deo.  of  1857, 
210. 
(fi)  Sath.  Sjm.  66i,  671. 
[o)  2  W.  MacN.  201,  ace.;  Mit.  ii.  10,  §  11. 
ip)  Sayamalal  t.  Saudamini,  5  B.  L.  R.  862. 


minor. 
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was  argued,  and  seems  to  have  been  assumed,  that  an  adoption 
would  have  been  invalid,  if  it  had  been  made  while  the  adopter 
was  still  in  «  state  of  pollution  (q).  No  decision  was  given 
upon  the  point,  as  the  facts  which  would  have  raised  it  were 
negatived.  When  the  case  arises  it  will  require  a  previous 
determination  of  the  question.  What  religious  ceremonies  are 
necessary  to  an  adoption,  and  who  must  take  part  in  them  (r). 
Adoption  by  §  98.  The  law  as  to  the  capacity  of  a  minor  to  adopt,  or  to 

authorize  an  adoption,  seems  also  unsettled.  The  various  sets 
which  constitute  Courts  of  Wards  all  contain  provisions  for- 
bidding a  disqualified  landholder  to  adopt  without  the  consent 
of  the  Court  (s).  It  has  been  held  that  these  provisions  do  not 
apply  at  all  unless  actual  possession  has  been  taken  by  the 
Courts  of  Wards;  but  that  where  they  do  apply,  they  equalty 
forbid  the  giving  of  an  authority  to  adopt,  and  that  an  adop- 
tion made  in  violation  of  them  is  absolutely  invalid  (/). 
Under  Act  IX.  of  1875,  §  3,  minority  in  the  case  of  Hindus  now 
extends  to  the  end  of  the  18th  year,  unless  in  cases  where  a 
guardian  has  been  appointed  by  a  Court  of  Justice,  or  where 
the  minor  is  under  the  jurisdiction  of  the  Court  of  Wards,  in 
which  case  it  lasts  till  the  end  of  the  21st  year.  It  has,  how- 
ever, been  held  in  Bengal  that  both  an  actual  adoption  effected 
by  a  minor,  and  an  authority  to  adopt  given  by  him  will  be 
valid,  provided  he  has  attained  years  of  discretion,  and  this 
opinion  appears  to  have  been  approved  by  the  Judicial  Com- 
mittee. Mr.  Justice  Mitter  said  :  "  Every  act  done  by  a  minor 
is  not  necessarily  null  and  void.  Those  acts  only  which  are 
prejudicial  to  his  interest  can  be  questioned  and  avoided  hj 
him  after  he  reaches  his  minority.  But  no  such  prejudicial 
character  can  be  predicated  of  adoption  in  the  case  of  a  childlen 
Hindu,  and  as  under  the  Hindu  Shasters  a  minor  who  has 
arrived  at  the  age  of  discretion  is  not  only  competent  but 


(q)  RamaUnga  v.  Sadawvoy  9  M.  I.  A  506. 

(r)  See  as  to  this,  post^  §  137,  188,  and  as  to  the  grounds  upon  which  dis- 
ability to  inheritance  arises,  pott,  chap.  xiz. 

{»)  Beng.  Reg.  X.  of  1793,  s.  33  ;  LII.  of  1803,  s.  37  (N.  W.  P.)  ;  Mad. 
Eeg.  V.  of  1804,  s.  25  ;  Act.  XXXV.  of  1858,  s.  74  ;  Act  IV.  of  1870,  a.  74 
(B.  C).     This  last  Act  also  extends  the  prohibition  to  an  authority  to  adopt 

(t)  Jumoonee  v.  Bamatoonderaif  3  I.  A.  72  ;  Nedhaunt  v.  Atkundmoimt 
S.  D.  of  1855,  218  ;  Mt.  Anundmoyee  v.  Sheebchunder,  9  M.  I.  A.  287.  But 
see  per  Ponti/ez,  J.,  Bante  Perthad  v.  Moonthee  Syud,  25  W.  R.  192,  198. 
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bound  to  perform  the  religiouB  ceremonies  prescribed  for  his 
salvation,  we  cannot  hold  the  adoption  made  in  this  case  to  be 
invalid,  merely  because  the  adoptive  fether  was  in  the  eye  of 
the  law  a  minor ''  (u).  The  judgment  does  not  state  when  a  Age  of  diacre- 
Hindu  arrives  at  years  of  discretion ;  whether  the  period  is  a  ****"*• 
filed  one,  or  depends  upon  the  special  capacity  of  each  indi- 
vidual. In  general,  the  Hindu  law-books  speak  of  the  age  of 
discretion  and  majority  as  convertible  terms,  and  treat  each 
period  as  being  attained  at  the  sixteenth  year.  But  a  further 
subdivision  is  stated,  viz.,  infancy  to  the  end  of  the  fourth 
year,  boyhood  to  the  end  of  the  ninth,  and  adolescence  to  the 
end  of  the  fifteenth.  This  distinction,  according  to  Jagan- 
natha,  regards  penance,  expiation,  and  the  like.  An  opinion  is 
also  mentioned  by  him,  that  the  period  of  legal  capacity  may 
be  determined  with  reference  to  the  degree  in  which  a  youth 
has  actually  become  conversant  with  afiairs  (x).  It  may  be 
that  Mr.  Justice  Mitter  meant,  that  an  adoption  would  be 
vahd  if  effected  by  a  boy  between  the  ages  of  ten  and  sixteen, 
who  was  shown  to  be  capable  of  understanding  the  nature  of 
his  act  (y).  The  actual  decision  appears  to  have  been  as  to  an 
authority  to  adopt  given  by  the  minor.  Of  course  he  could  not 
authorize  an  adoption  which  he  could  not  effect.  The  con- 
verse of  the  proposition  does  not  seem  necessarily  to  follow.  An 
act  done  might  be  valid,  though  an  authority  to  do  it  might  be 
invalid. 

§  99.  As  an  adoption  is  made  solely  to  the  husband  and  for  Adoption  by 
his  benefit,  he  is  competent  to  effect  it  without  his  wife's  assent,  ^ 
and  notwithstanding  her  dissent  (z).  For  the  same  reason,  she 
can  adopt  to  no  one  but  her  husband.  An  adoption  made  to  her- 
self, except  where  the  Kritrma  form  is  allowed,  would  be  wholly 
invalid  (a).  Nor  can  she  ever  adopt  to  her  husband  during  his 
lifetime,  except  with  his  assent  (b).    Her  capacity  to  adopt  to 

(tt)  Rajcndro  Narain  v.  Saroda,  16  W.  E.  648 ;  per  cur.  8  I.  A.  88  ; 
Ml  Pearee  r.  Ml.  HuHmrme,  19  W.  R.  127  ;  V.  iSap.  770,  where  con- 
flicting opinions  are  cited. 

(x)  1  Wg.  291-293  ;  2  Dig.  115-117  ;  Mit  on  Loans,  cited  V.  Darp.  770. 

(jf)  Act  IX.  of  1875  does  not  settle  the  point,  as  s.  2  provides  that  the  Act 
is  not  to  affect  any  person  in  the  matter  of  adoption. 

(z)  D.  M.  L  §  22  ;  JRungawm  y.  Atchama,  4  M.  I.  A.  2. 

(a)  Ckowdkry  Pudum  t.  Soer  Oodey,  12  M.  I.  A.  856.  Adoptions  by 
vomen  of  the  dancing-girl  caste  rest  on  a  different  footing,  see  post,  §  180. 

(6)  D.  M.  t  S  27. 
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Adoption  by        him,  aft^r  his  death,  whether  with  or  without  his  assent,  is  a 

point  which  has  given  rise  to  four  different  opinions,  each  of 
which  is  settled  to  be  law  in  the  province  where  it  prevails. 
"  All  the  schools  accept  as  authoritative  the  text  of  Vasishta, 
which  says,  *  Nor  let  a  woman  give  or  accept  a  son  unless  with 

Mithila.  the  assent  of  her  lord'(§  94).     But  the  Mithila  school  appa- 

rently takes  this  to  mean  that  the  assent  of  the  husband  must 
be  given  at  the  time  of  the  adoption,  and  therefore  that  a  widow 
cannot  receive  a  son  in  adoption,  according  to  the  Dattaka 

Bengal.  form,  at  all  (c).    The  Bengal  school  interprets  the  text  as  re- 

quiring an  express  permission  given  by  the  husband  in  his 
lifetime,  but  capable  of  taking  effect  after  his  death  (d);  whilst 

Mahrattt.  the  Mayukha  and  Koustubha,  treatises  which  govern  the  Mah- 

ratta  school,  explain  the  text  away  by  saying,  that  it  applies 
only  to  an  adoption  made  in  the  husband's  lifetime,  and  is  not 
to  be  taken  to  restrict  the  widow's  power  to  do  that  which  the 
general  law  prescribes  as  beneficial  to  her  husband's  soul "  {e). 
A  fourth  and  intermediate  view  was  established  by  the  Judicial 
Committee  in  the  case  from  which  this  quotation  is  taken,  viz., 

Southern  India.    *^hat  in  Southern  India  the  want  of  the  husband's  assent  may 

be  supplied  by  that  of  his  sapindas.     The  doctrine  of  the 

Benares.  Benares  school,  as  it  prevails  in  Northern  India,  appears  to  be 

the  same  as  that  of  Bengal,  as  to  the  necessity  for  the  husband's 
assent ;  though  upon  this  point  a  greater  difference  of  opinion 
has  prevailed,  from  the  circumstance  that  the  Viramitrodaya, 
which  allows  the  assent  of  the  kinsmen  to  be  sufficient,  is  an 
authority  in  that  province  (/).  The  result  is,  that  in  the  case 
of  an  adoption  by  a  widow,  in  Mithila,  no  consent  is  sufficient ; 
in  Western  India  no  consent  is  required;  in  Bengal  and  Benares 
the  husband's  assent  is  required;  in  Southern  India  the  consent 
either  of  the  husband  or  of  the  sapindas  is  sufficient.  The 
cases  of  Western  and  Southern  India  alone  require  any  furthff 


(c)  D.  M.  i.  §  16  ;  Viv.  Chint  74  ;  1  W.  MacN.  96,  100  ;  Jai  Ram  r, 
Musan  Dkamiy  5  S.  D.  3. 

(d)  1  W.  MacN.  91,  100 ;  2  W.  MacN.  175,  182,  188  ;  Janki  DOek  t. 
Suda  Sheo,  1  S.  D.  197  (262) ;  Mt,  Tara  Mwiet  v.  Dev  Narayun,  8  a  D. 
887  (516). 

(e)  Per  curiam,  12  M.  I.  A.  486. 

(/)  1  W.  MacN.  91,  100  ;  2  W.  MacN.  189  ;  Shumshert  MuQ  ▼.  Dibn^ 
Konwur,  2  S.  D.  169  (216)  ;  ffaiman  Chull  v.  Koamar  GunMheam,  2  Kn. 
203  ;  per  curiam,  12  M.  I.  A.  440  ;  2  Mad.  H.  C.  216  ;  2  Stra.  H.  L.  92. 
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discussion.  Before  examining  them  it  will  be  well  to  dispose 
of  the  other  matters  relating  to  an  adoption  by  a  widow  upon 
which  the  law  is  uniform. 

§  100.  No  particular  form  of  authority  is  required.  It  may  Nature  of 
be  giyen  in  writing  or  in  words  {g\  or  by  will  (A).  It  may  also  ^athority. 
be  conditional,  that  is,  an  authority  to  adopt  upon  the  happen- 
ing of  a  particular  event,  provided  an  adoption  made  when  the 
event  happened  would  be  legal.  For  instance,  an  authority  to 
a  widow  to  adopt,  in  the  event  of  a  disagreement  between  herself 
and  a  surviving  son,  would  be  invalid,  because  the  father  himself 
could  not  adopt  so  long  as  the  son  lived  (t ).  But  an  authority 
to  adopt  in  the  event  of  the  death  of  a  son  then  living  would 
be  good,  and  so  it  would  be  if  the  authority  were  to  adopt 
several  sons  in  succ^sion,  provided  one  was  not  to  be  adopted 
till  the  other  was  dead  {k). 

§  101.  The  authority  given  must  be  strictly  pursued,  and  can  Must  be  strictly 
neither  be  varied  from  nor  extended.  If  the  widow  is  directed  ^<>^o^®<^- 
to  adopt  a  particular  boy,  she  cannot  adopt  any  other,  even 
though  he  should  be  unattainable.  If  she  is  directed  to  adopt 
a  sofiy  her  authority  is  exhausted  as  soon  as  she  has  made  a 
single  adoption,  and  she  cannot  adopt  a  second  time,  even  on 
the  feilure  of  the  son  first  adopted  (/).  Where  a  man  died, 
leaving  his  wife  pregnant,  and  authorised  her  to  adopt,  in  case 
the  son  to  be  bom  should  die,  and  she  had  a  daughter,  it  was 
held  she  could  not  adopt  {m).  And  so  it  was  decided  that  a 
direction  to  a  widow  to  adopt  a  boy  along  w4th  a  living  son, 
which  was  illegal  and  could  not  be  carried  out,  did  not  authorise 
her  to  adopt  after  the  death  of  that  son  (n).  But  an  authority 
to  adopt  generally,  authorises  the  adoption  of  any  person  whose 
aflSliation  would  be  legal  {o). 


ig)  Fntwah,  1  Mad.  Dec.  104  ;  per  curianiy  7  M.  L  A.  64. 

(A)  Saroda  v.  Tincowry,  1  Hyde,  223. 

(t)  MU  SUutna  ▼.  JiamdoUU,  1  S.  D.  324  (434) ;  Gopee  LaUv.  Mt  Chund- 
raoUe,  P.  C.  19  W.  R.  12. 

(i)  Mt.  Bhodbun  Moyee  v.  Ram  Kishore,  10  M.  I.  A.  279  ;  Jumoona  t. 
BatMiwmderai,  8  I.  A.  72  ;  VellanJn  v.   Venkata  Rama,  4  I.  A.  1. 

(()  Per  cur.  12  M.  I.  A.  856  ;  P.  MacN.  156,  175  ;  1  W.  MacN.  89,  dub.; 
Pttnuanund  v.  OomaJtunt,  4  S.  D.  318  (404)  ;  Goumath  Chovodhrtev.  Ama- 
pooma,  S.  D.  of  1852,  332. 

(«)  Mokendro  LaU  t.  Roolcinny  Dahee,  1  Coryton,  42  ;  cited  V.  Darp.  814. 

(n;  Joychundro  t.  Bhyrvh  Ohundro,  S.  D.  of  1849,  4',1. 

(o)  1  Mad.  Dec.  105. 
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In  one  case  decided  at  Madras,  the  authority  to  the  widow 
was  contained  in  the  following  words  of  her  husband's  will: — 
"  If  Ivah  Pillay  beget  a  son,  beside  his  present  son,  you  are  to 
keep  him  to  my  lineage."  At  the  testator's  death,  lyah  Pillay 
had  no  second  son.  Sir  Thomas  Strange  decided  that  the  widow 
was  not  bound  to  wait  indefinitely,  and  he  affirmed  the  validity 
of  the  adoption  by  her  of  another  boy  (p).  This  decision  is 
canvaseed  with  much  vigour  by  the  author  of  Considerations  on 
Hindu  Law  (^),  who  argues  that  the  authority  was  specific,  that 
under  it  no  one  could  be  adopted  but  a  son  of  lyah  Pillay,  that 
the  widow  was  bound  to  wait  till  after  possibility  extinct  of 
further  issue  by  him,  and  then  that  the  authority  would  lapse, 
from  the  &ilure  of  any  object  upon  whom  it  could  be  exercised. 
Sir  Thomas  Strange,  however,  construed  the  document  as  evi- 
dencing a  primary  desire  to  be  represented  by  an  adopted  son, 
coupled  with  a  subsidiary  desire  that  that  son  should  have  been 
begotten  by  lyah  Pillay.  In  this  construction  he  was  certainly 
more  liberal  than  the  Courts  have  been  in  the  other  instances 
just  mentioned. 

§  102.  A  widow,  who  is  duly  authorised  by  her  husband,  may 
adopt  while  she  is  a  minor,  because  the  act  is  her  husband's, 
and  she  is  only  the  instrument  (r).  I  presume  the  same  rule 
would  apply  m  cases  where  an  authority  by  his  sapindas  is 
requisite  and  is  given.  In  Western  India  it  is  stated  that  a 
widow  under  the  age  of  puberty  cannot  adopt  («).  I  suppose 
the  reason  for  the  difference  is,  that  there  the  adoption  is  the 
act  of  the  widow,  for  which  no  authority  or  consent  is  required- 

An  unchaste  widow  cannot  adopt  even  with  the  express 
authority  of  her  husband,  because  her  dissolute  life  entails  a 
degradation  which  renders  her  unable  to  perform  the  necessary 
ceremonies.  This  incapacity  may,  it  is  said,  be  removed  by 
performing  the  penances  proper  for  expiation.  But  these  cannot 
be  performed  during  pregnancy,  therefore  while  it  lasts  an  un- 
chaste widow  cannot  possibly  adopt  (/).    Whether  this  ground 


(p)   Veerapermail  v.  Narain  Pillay^  1  N.  C.  91. 
(q)  F.  MacN.  197. 
(r)  2  W.  MacN.  180  ;  V.  Darp.  769. 
(«)  Steele,  48. 

It)  Thukoo  Bate  v.  Ruma  Bate,  2  Bor.  446,  456  ;  Syamalal  y.  Saudamini, 
5  B.  L.  B.  362,  approved  by  Mitter,  J.,  13  B.  L.  R.  14.     As  to  the  poesiUlitj 
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of  incapacity  would  apply  in  the  case  of  Sndras,  depends  npon 
Uie  question,  whether  in  their  case  any  religions  ceremonies  are 
necessary  (u). 

§  103.  Where  there  are  several  widows,  if  a  special  anthority  SoTeiml  widows, 
has  heen  given  to  either  to  adopt,  she  of  coarse  can  act  npon  it 
without  the  assent  of  the  other,  and  I  presume  she  alone  could 
act  upon  it  (x).  In  Bombay,  it  is  said  that  where  there  are 
several  widows,  the  elder  has  the  right  to  adopt  even  without 
the  consent  of  the  junior  widow,  but  that  the  junior  widow 
camiot  adopt  without  the  consent  of  the  elder,  unless  the  latter 
is  leading  an  irregular  life,  which  would  wholly  incapacitate 
her  {y). 

§  104.  It  is  a  curious  thing,  that  while  the  husband's  right  Widow  alone 
is  recognized  to  delegate  to  his  widow  an  authority  to  adopt,  he  ^y^^* 
can  delegate  it  to  no  one  else.    In  cases  where  the  assent  of 
sapindas  will  supply  the  place  of  an  authority  by  the  husband, 
that  assent  must  be  sought  for  and  acted  upon  by  the  widow. 
Where  no  authority  is  given  or  required,  equally  the  widow 
alone  can  perform  the  act  (z).    The  reason  probably  is,  that 
she  is  looked  upon,  not  merely  as  his  agent,  but  as  the  sur- 
viving half  of  himself  («),  and  therefore  exercising  an  indepen- 
dent discretion,  which  can  neither  be  supplied  nor  controlled 
by  any  one  else.     It  is  no  doubt  upon  the  same  principle,  that  Her  discretion 
an  express  authority,  or  even  direction,  by  a  husband  to  his         ^  ' 
widow  to  adopt  is,  for  all  legal  purposes,  absolutely  non-existent 
until  it  is  acted  upon.     She  cannot  be  compelled  to  act  upon 
it  unless,  and  until,  she  chooses  to  do  so  (^).    The  Court  will 
not  even  recognize  it  to  the  extent  of  making  a  declaration  as 
to  its  validity  (c).    Till  she  does  act,  her  position  is  exactly  the 
same  as  it  would  be,  if  the  authority  had  never  been  given.    If 

of  removing  by  penance  the  resultr  of  unchastity,  see  per  Mitter,  J.,  13  B.  L. 
B.  39. 

(«)  As  to  this,  see  po^,  §  13?, 

(x)  2  Stra.  H.  L.  91. 

(y)  Steele,  48,  187  ;  1  W.  fc  B.  89  ;  Rakkmabai  y.  Radhabai,  5  Bomb. 
A.  C.  181. 

(z)  P.  MacN.  202 ;  2  Stra.  H.  L.  94 ;  VeerapermaU  v.  Narain  PiUay,  1 
N.  C.  103  ;  Bhagwandas  v.  Bajmal,  10  Bomb.  H.  C.  241. 

(a)  See  Yrihaspati,  3  Dig.  458. 

(6)  Dyamoyee  Chowdhrain  ▼.  Jtatbeharee,  S.  D.  of  1852,  1013 ;  Bamun- 
doM  T.  Mt.  Tarinee,  7  M.  I.  A.  190. 

(c)  Mt  Pearee  v.  Mt.  Hurhuntee,  19  W.  R.  127 ;  SreemuUy  Rcycoamaree 
T.  Nobocoomar,  1  Bool.  137  ;  Ser.  641,  n. 
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she  would  be  the  heir  to  her  husband's  estate  in  the  absence  of 
a  son,  she  is  such  heir  until  she  chooses  to  descend  from  that 
position,  and  she  is  in  of  her  own  right,  and  not  as  trustee  for 
any  son  to  be  adopted  hereafter  (d).  If  she  is  not  the  heir,  she 
can  claim  no  greater  right  to  interfere  with  the  management  of 
the  estate,  or  to  control  the  persons  in  possession,  than  if  she 
had  no  authority.  The  only  mode  of  giving  it  effect  is  to  act 
No  limit  of  time,  upon  it  (e).    Nor  is  there  any  limit  to  the  time  during  which  a 

widow  may  act  upon  the  authority  given  to  her  (/).  In  a 
Bengal  case  an  adoption  made  fifteen  years  after  the  husband's 
death  was  supported,  and  in  Bombay  cases  the  periods  were 
twenty,  fifty-two,  and  even  seventy-one  years  (g). 
Absence  of  hua-  §  105.  Having  now  seen  the  effect  of  an  authority  to  adopt 
band's  authority.  ^^^^  ^^^^  ^^  ^^^  husband,  it  remains  to  examine  the  mode  in 

which  it  may  be  supplied  when  wanting.  This  can  only  be  in 
Southern  and  Western  India  (§  99).  In  Madras  the  balance  of 
opinion  had  always  been  that  in  the  absence  of  authority  from 
the  husband,  the  assent  of  sapindas  was  sufficient.  Till  very 
lately,  however,  the  point  was  certainly  open  to  argument.  It 
has  now  been  definitively  settled  by  the  judgment  of  the  Privy 
Council  in  the  case  of  the  Ramnaad  Zemindary,  and  in  several 
other  cases  which  followed,  and  were  founded  upon  that  de- 
cision. 
Bamnaad  case.  §  106.  In  the  Ramnaad  case  (h),  the  adoption  in  dispute 

was  made  by  a  widow,  who  had  taken  as  heir  to  her  late 
husband  a  Zemindary,  which  was  his  separate  estate.  The 
adoption  was  made  with  the  assent,  original  or  subsequent,  of 
a  number  of  sapindas  of  the  last  male  holder,  who  were 
certainly  the  majority  of  the  whole  number  then  alive,  if  in- 
deed they  did  not  constitute  the  entire  body  of  sapindas.     The 


(d)  BamundoBt  y.  Mt.  Tarinee,  7  M.  I.  A.  169,  OTerruling  Bijaya  Dibek 
▼.  Shama  Soondree,  8.  D.  of  1848,  762. 

(<)  Mt.  Subudra  v.  OoluJcnath,  7  8.  D.  143  (166). 

(/)  F.  MacN.  157  ;  1  N.  C.  Ill  ;  Jiamkishtn  t.  Aft.  Strimutee,  3  S.  R 
867  (489,  494). 

(ff)  Anon.  2  M.  Dig.  18  ;  Bhasker  v.  Narro  Ragoonathf  Bomb.  Sel.  Bep. 
24;  Brijhhookunjte  V.  Ookvlootsaojee,  1  Bor.  181  ;  Nimhalkarv.  Jayavan- 
trav,  4  Borab.  A.  C.  191.  See  Dookhia  Dosate  v.  Rash  Behary,  6  W.  B. 
221,  where  it  was  suggested  that  a  widow  could  not  act  upon  an  aaihority 
after  twelve  years.    Sed  qucere. 

{h)  Collector  of  Madura  v.  MuUu  Ramalinga  Saithvpaihy,  2  Mad.  H.  C. 
206  :  12  M.  I.  A.  397. 
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only  question  therefore  which  required  decision  was,  whether 
in  Soathem  India  any  amount  of  assent  on  the  part  of  sapindas 
could  give  validity  to  an  adoption  made  by  a  widow  without 
her  husband's  consent.  The  High  Court  of  Madras,  after  an  High  Court, 
elaborate  examination  of  all  the  authorities,  came  to  the  con- 
clnsion  that  such  an  adoption  was  vahd.  They  relied  much  on 
the  theory  that  the  law  of  adoption  was  founded  upon,  and  a 
development  from  the  old  principle  of  actual  begetting  by  a 
brother  or  sapinda.  Arguing  from  this  analogy,  they  proceeded 
to  say  (*),  "  On  the  reason  of  the  rule,  then,  it  seems  to  us 
that  if  the  requirement  of  consent  is  more  than  a  moral  pre- 
cept, and  it  must  never  be  forgotten  that  in  all  Hindu  authors, 
as  in  the  works  of  all  authors  who  expound  a  system  of  positive 
law,  professing  to  be  based  upon  divine  revelation,  ethical  and 
jural  notions  are  inextricably  intermixed,  the  assent  of  any  one 
of  the  sapindas  will  suflSce.  If,  however,  the  sapindas  are  by  a 
fanciful  rather  than  a  sohd  analogy  to  be  treated  as  a  juridical 
person  in  which  the  whole  authority  of  the  husband  is  to  be 
vested,  it  would  be  wholly  contrary  to  sound  jurisprudence  to 
treat  the  assent  of  every  individual  member  as  necessary.  On 
the  contrary,  the  will  of  the  majority  of  individual  members 
most  be  taken  as  the  will  of  the  body,  in  any  matter  not  mani- 
festly repugnant  to  the  purpose  for  which  the  body  was 
created." 

§  107.  The  Judicial  Ck)mmittee  confirmed  this  decision  upon 
the  ground  of  positive  authority  and  precedent,  while  declining 
to  accept  the  supposed  analogy  between  adoptions  according  to 
the  DcUtaka  form,  and  the  obsolete  practice  of  raising  up  issue 
to  the  deceased  husband  by  carnal  intercourse  with  the  widow. 
They  then  proceeded  as  follows  (Jc) : — 

**  It  must,  however,  be  admitted  that  the  doctrine  is  stated  Judicial  Com- 
in  the  old  treatises,  and  even  by  Mr.  Colebrooke,  with  a  degree  ""**®®- 
of    vagueness  that  may  occasion  considerable  difficulties  and 
inconveniences  in  its  practical  apphcation.    The  question  who 
are  the  kinsmen  whose  assent  will  supply  the  want  of  positive 
authority  from  the  deceased  husband,  is  the  first  to  suggest 


(i)  2  Mad.  H.  0.  231.     I  have  already  suggested  my  belief  that  the  two 
thingi  were  perfectly  independent  of  each  other.     See  antCj  §  62,  et  seq. 
(it)  12  M.  L  A.  441. 

JL 
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itself.  Where  the  husband's  family  is  in  the  normal  condition  of 
a  Hindu  family,  t,e,,  undivided,  that  question  is  of  compara- 
tively easy  solution.  In  such  a  case  the  widow,  under  the  law 
of  all  the  schools  which  admit  this  disputed  power  of  adi>ption, 
takes  no  interest  in  her  husband's  share  of  the  joint  estate, 
except  a  right  to  maintenance.  And  though  the  father  of  the 
husband,  if  alive,  might  as  the  head  of  the  family  and  the 
natural  guardian  of  the  widow  be  competent  by  his  sole  assent 
to  authorise  an  adoption  by  her,  yet,  if  there  be  no  father,  the 
assent  of  all  the  brothers,  who,  in  default  of  adoption,  would 
take  the  husband's  share,  would  probably  be  required,  since  it 
would  be  unjust  to  allow  the  widow  to  defeat  their  interest  l^ 
introducing  a  new  co-parcener  against  their  will.  Where, 
however,  as  in  the  present  c^se,  the  widow  has  taken  by  in- 
heritance the  separate  estate  of  her  husband,  there  is  greater 
difficulty  in  laying  down  a  rule.  The  power  to  adopt,  when 
not  actually  given  by  the  husband,  can  only  be  exercised  when 
a  foundation  is  laid  for  it  in  the  otherwise  neglected  observance 
of  religious  duty,  as  understood  by  Hindus.  Their  Lordships 
do  not  think  there  is  any  ground  for  saying  that  the  consent  of 
every  kinsman,  however  remote,  is  essential.  The  assent  of 
kinsmen  seems  to  be  required  by  reason  of  the  presumed  inca- 
pacity of  women  for  independence,  rather  than  the  necessity  of 
procuring  the  consent  of  all  those  whose  possible  and  reversion- 
ary interest  in  the  estate  would  be  defeated  by  the  adoption. 
In  such  a  case,  therefore,  their  Lordships  think  that  the  con- 
sent of  the  father-in-law,  to  whom  the  law  points  as  the  natural 
guardian  and  'venerable  protector'  of  the  widow,  would  be 
sufficient.  It  is  not  easy  to  lay  down  an  inflexible  rule  for  the 
case  in  which  no  father-in-law  is  in  existence.  Every  such  case 
must  depend  on  the  circumstances  of  the  family.  All  that  can 
be  said  is,  that  there  should  be  such  evidence  of  the  assent  of 
kinsmen  as  suffices  to  show,  that  the  act  is  done  by  the  widow 
in  the  proper  and  hondjide  performance  of  a  religious  duty,  and 
neither  capriciously  nor  from  a  corrupt  motive.  In  this  case 
no  issue  raises  the  question  that  the  consents  were  purchased, 
and  not  horn  fide  obtained.  The  rights  of  an  adopted  son  are 
not  prejudiced  by  any  unauthorised  alienation  by  the  widow 
which  precedes  the  adoption  which  she  makes ;  and  though 
gifts  improperly  made  to  procure  assent   might  be  iK>werfnl 
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evidence  to  show  no  adoption  needed,  they  do  not  in  them- 
selves go  to  the  root  of  the  legality  of  an  adoption. 

"  Again,  it  appears  to  their  Lordships  that,  inasmnch  as  the  Express  or 
authorities  in  feTour  of  the  widow's  power  to  adopt  with  the  J^^  ^^ 
assent  of  her  husband's  kinsmen  proceed  in  a  great  measure 
upon  the  assumption  that  his  assent  to  this  meritorious  act  is 
to  be  implied  wherever  he  has  not  forbidden  it,  so  the  power 
cannot  be  inferred  when  a  prohibition  by  the  husband  either 
has  been  directly  expressed  by  him,  or  can  be  reasonably  de- 
duced from  his  disposition  of  his  property,  or  the  existence  of  a 
direct  line  competent  to  the  full  performance  of  reUgious  duties, 
or  from  other  circumstances  of  his  family,  which  afford  no  plea 
for  a  supercession  of  heirs,  on  the  ground  of  rehgious  obligation 
to  adopt  a  son  in  order  to  complete  or  fulfil  defective  religious 
rites  (/)." 

§  108.  Of  course,  in  all  subsequent  instances  of  adoption  by  Ranmaad 
a  widow  without  express  authority  from  her  husband,  the  effort  ^o<^"*«  "«*  to 

^  •*  06  extended. 

has  been  to  bring  the  case  within,  or  exclude  it  from  some  of 
the  above  dicta.  I  say  dicta,  because  the  only  point  actually 
decided  was  that  the  assent  of  the  majority  of  the  sapindas  was 
sufficient. 

Accordingly,  in  a  Madras  case,  which  followed  shortly  after 
the  decision  of  the  Eanmaad  suit,  an  attempt  was  made  to  push 
that  doctrine  to  the  extent  of  holding  that  the  consent  of 
sapindas  was  wholly  unnecessary,  and  that  the  widow  might 
adopt  of  her  own  authority.  But  the  Court  refused  to  carry 
the  law  further  than  had  been  laid  down  in  that  judgment,  in 
which  "  there  had  been  the  assent  of  a  majority  of  the  hus- 
band's sapindas  to  the  adoption  on  his  behalf"  (m), 

§  109.  The  next  case  arose  in  the  Travancore  Courts,  where  Travancore  case. 
a  widow  had  made  an  adoption  without  the  consent  of  her 
husband's   undivided   brother,  but  with   the  consent  of  the 
divided  kinsmen.    The  Court,  after  weighing  the  judgments  of 
the  High  Court  and  the  Privy  Council  in  the  Ranmaad  case. 


(Q  The  practice  in  the  Punjab  appears  to  be  exactly  the  same  as  that  laid 
down  in  ihe  Jiatnnaad  cctat.  An  adoption  is  there  looked  upon  merely  as  a 
mode  of  transferring,  or  creating  a  title  to,  property.  A  widow  may  adopt 
either  with  her  husband's  permission,  or  by  consent  of  bis  kinsmen,  but  in  no 
cai%  against  an  express  prohibition  by  him.     Punjab  Oust.  83. 

(m)  Arundadi  v.  Kuppainmal,  3  M.  H.  C.  283. 
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decided  against  the  sufficiency  of  the  authorization.  The  Chief 
Judge,  after  observing  that  a  woman  under  Hindu  law  was  in 
a  perfect  state  of  tutel^e,  passing  from  the  control  of  her 
father  to  that  of  her  husband,  and  after  his  death  to  that  of 
the  head  of  his  family,  pointed  out  that  in  the  absence  of  the 
father-in-law,  the  eldest  surviving  brother  must  necessarily  be 
that  head.  He  said,  "  It  is  clear  to  me,  then,  that  the  kinsman 
whose  assent  the  law  requires  for  this  act  is  the  one  who  would 
be  liable  to  support  her  through  her  widowhood,  and  to  defray 
the  marriage  expenses  of  her  female  issue.  In  the  case  of 
divided  kinsmen  the  case  may  be  different,  because  no  one  in 
particular  can  claim  to  control  her,  or  is  chargeable  for  her 
maintenance;  but  it  seems  to  be  clear  that,  united  as  the  family 
is,  the  natural  head  and  venerable  protector  contemplated  by  the 
Shastras  is  the  surviving  brother,  or  if  there  are  more  than 
one,  the  eldest  of  them.  It  seems  to  me  impossible  to  affirm 
that  the  liability  to  maintain  the  widow,  and  undertake  the 
other  duties  of  the  family,  is  not  coupled  with  a  right  to  advise 
and  control  her  act  in  so  important  a  matter  as  the  intro- 
duction of  a  stranger  into  the  family,  with  claims  to  the  femily 
property "  {n).  It  will  be  seen  that  this  reasoning  was  ap- 
proved and  followed  by  the  Privy  Council  in  the  case  which 
follows. 

§  110.  The  next  case  was  one  of  the  class  contemplated  by 
the  Judicial  Committee  in  their  remarks  above  quoted,  and 
exactly  similar  to  that  in  the  Travancore  suit,  the  family  being 
an  undivided  family,  and  the  consent  of  the  father-in-law  being 
wanting.  In  it  {o)  the  Zemindar  of  Chinna  Kimedy  died, 
leaving  a  wife,  a  brother,  and  a  distant  and  divided  sapinda^ 
the  Zemindar  of  Pedda  Kimedy;  there  were  no  other  sapindas. 
The  deceased  and  his  brother  were  undivided.  Therefore,  in 
defiiult  of  an  adoption,  the  brother  was  the  heir.  The  widow 
adopted  the  son  of  the  Pedda  Kimedy  Zemindar,  admittedly 
without  the  consent  of  the  brother.  She  alleged  a  written 
authority  from  her  husband,  but  pleaded  that  even  without 
such  authority,  she  had  sufficient  assent  of  sapindas  within  the 
meaning  of  the  Ram^iaad  decision.    The  Lower  Court  found 


(n)  Rammawmy  lyen  v.  Bhagaty  AmmaUf  8  Mad.  Jur.  68. 
(o)  Ragunadha  Deo  v.  *Sr«  Broso  KUhoro,  SLA.  154. 
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against  her  on  both  points.  On  appeal,  the  High  Court  was  Higli  Court, 
inclined  to  think  the  authority  proved,  but  reversed  the  decision 
of  the  Lower  Court,  on  the  ground  that  the  assent  of  the  Pedda 
Kimedy  Zemindar,  evidenced  by  his  giving  his  son,  was  suffi- 
cient. The  Court  expressly  ruled,  and  it  was  necessary  so  to 
role, — Ist.  That  the  consent  of  one  sapinda  was  sufficient ; 
2nd.  That  proximity  to  the  deceased  with  regard  to  rights  of 
property  was  wholly  beside  the  question.  In  the  particular  in- 
stance the  assenting  sapinda  was  not  only  not  the  nearest  heir, 
bat  was  not  an  immediate  heir  at  all,  because,  being  divided, 
he  could  not  take  till  after  the  widow. 

§  111.  The  Judicial  Committee,  on  appeal,  held  that  the  Judicial  Com- 
written  authority  was  made  out.     It  was  therefore  unnecessary  ""**®®- 
to  go  into  the  question  of  law.     But  being  of  opinion  that  the 
views  laid  down  by  the  High  Court  were  unsound,  they  pro- 
ceeded to  intimate  their  dissent  from  them  (jf). 

In  the  first  place,  they  reiterated  their  opinion  that  specula- 
tions derived  from  the  practice  of  begetting  a  son  upon  the 
widow,  upon  which  Mr.  J.  Holloway  had  again  founded  his 
opinion,  were  inadmissible  as  a  ground  for  judicial  decision. 
They  also  stated  that  the  analogy  of  that  practice  would  not 
support  the  conclusions  drawn  from  it.  "  Most  of  the  texts 
speak  of  *  the  appointed '  kinsman.  By  whom  appointed  ?  If 
we  are  to  travel  back  beyond  the  Kali  age,  and  speculate  upon 
what  then  took  place,  we  have  no  reasonable  grounds  for  sup- 
posing that  a  Hindu  widow,  desirous  of  raising  up  seed  to  her 
deceased  husband,  was  ever  at  liberty  to  invite  to  her  bed  any 
sapinda,  however  remote,  at  her  own  discretion  (^) ;  and  that 
his  consent  of  itself  constituted  a  sufficient  authorization  of  his 
act. 

"  Positive  authority,  then,  does  not  do  more  than  establish 
that,  according  to  the  law  of  Madras,  which  in  this  respect  is 
something  intermediate  between  the  stricter  law  of  Bengal  and 
the  wider  law  of  Bombay,  a  widow,  not  having  her  husband's 
permission,  may  adopt  a  son  to  him,  if  duly  authorized  by  his 
kindred.    If  it  were  necessary,  which  in  this  case  it  is  not,  to 


(p)  SI.  A.  190,  192. 

Iq)  Gautama  expressly  declares  that  ''a  son  begotten  on  a  widow  whose 
bashand's  brothfir  lives,  by  another  more  distant  relation,  is  excluded  from 
inheritance,"  xxviil  §  20.     See  ante,  §  67. 
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Authority  of        decide  the  point,  their  Lordships  would  be  unwilling  to  dissent 
insufficient'™*'^  ^^^  ^^  principle  recognized  in  the  Travancore  case,  viz.,  that 

the  requisite  authority  is,  in  the  case  of  an  undivided  family,  to 
be  sought  within  that  family.  The  joint  and  undivided  family 
is  the  normal  condition  of  Hindu  society.  An  undivided 
Hindu  family  is  ordinarily  joint,  not  only  in  estate  but  in  food 
and  worship;  therefore,  not  only  all  the  concerns  of  the  joint 
property,  but  whatever  relates  to  their  commensality  and  their 
religious  duties  and  observances,  must  be  regulated  by  its 
members,  or  by  the  manager  to  whom  they  have  expressly  or 
by  implication  delegated  the  task  of  regulation.  The  Hindu 
wife  upon  her  marriage  passes  into,  and  becomes  a  member  of 
that  family.  It  is  upon  that  family  that,  as  a  widow,  she  has 
her  claim  for  maintenance.  It  is  in  that  family  that,  in  the 
strict  contemplation  of  law,  she  ought  to  reside.  It  is  in  the 
members  of  that  family  that  she  must  presumably  find  such 
counsellors  and  protectors  as  the  law  makes  requisite  for  her. 
These  spem  to  be  strong  reasons  against  the  conclusion  that  for 
such  a  purpose  as  that  now  under  consideration  she  can  at  her 
will  travel  out  of  that  imdivided  family,  and  obtain  the  autho- 
rization required  from  a  separated  and  remote  kinsman  of  her 
husband. 
CoDsciouB  exer-  "  In  the  present  case  there  is  an  additional  reason  against 
ciseo    ificre  ion.   ^^  sufficiency  of  such  an  assent.     It  is  admitted  on  all  hands 

that  an  authorization  by  some  kinsman  of  the  husband  is 
required.  To  authorize  an  act  implies  the  exercise  of  some 
discretion  whether  the  act  ought  or  ought  not  to  be  done.  In 
the  present  case  there  is  no  trace  of  such  an  exercise  of  discre- 
tion. All  we  know  is  that  the  Mahadevi,  representing  herself 
as  ha\ing  the  written  permission  of  her  husband  to  adopt,  asked 
the  Rajah  of  Pedda  Kimedy  to  give  her  a  son  in  adoption,  and 
succeeded  in  getting  one.  There  is  nothing  te  show  that  the 
Rajah  ever  supposed  that  he  was  giving  the  authority  to  adopt 
which  a  widow  not  having  her  husband's  permission  would 
require." 

The  remarks  last  quoted  would  probably  make  it  difficult 
hereafter  for  a  widow  te  plead,  as  she  did  in  this  case,  first, 
that  she  had  express  authority  from  her  husband  to  adopt,  and, 
secondly,  that  if  she  had  not  such  authority,  the  want  of  it  was 
supplied  by  authority  from  kinsmen. 
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§  112.  In  a  later  Madras  case  one  would  have  imagined  that  Quntar  case, 
everything  had  concurred  to  place  the  validity  of  the  adoption 
beyond  dispute.  The  family  was  divided,  all  the  sapindas  had 
airaented,  and  the  persons  in  possession  of  the  property  had  no 
title  whatever.  But  the  High  Court  set  the  adoption  aside  on 
the  ground  "  that  it  was  not  made  out  that  there  had  been  such 
an  assent  on  the  part  of  the  widow  as  te  show,  to  quote  the 
words  of  the  judgment  of  the  Privy  Council  in  the  Ramnaad 
case,  *  that  the  act  was  done  by  the  widow  in  the  proper  and 
bond  fide  performance  of  a  religious  duty;' "  and  that  there  was  Religious  mo- 
no appearance  of  any  anxiety  or  desire  on  the  part  of  the  widow  *i^«fo>*  adoption, 
for  the  proper  and  bond  fide  performance  of  any  religious  duty 
to  her  husband.  Her  object  appeared  to  have  been  to  hold  the 
estate  till  her  death,  and  then  continue  the  line  in  the  person 
of  the  plaintiff.  This  judgment  was  reversed  on  appeal.  The 
Privy  Council,  after  pointing  out  that  the  fiacts  of  the  case  did 
not  justify  the  inference  drawn  from  them  by  the  High  Court, 
proceeded  to  say: — 

"  This  being  so,  is  there  any  ground  for  the  application  which  Judicial  Com- 
the  High  Court  has  made  of  a  paiticular  passage  in  the  judg-  °^^**««- 
ment  in  the  Ramnaad  case  ?  The  passage  in  question  perhaps 
is  not  so  clear  as  it  might  have  been  made.  The  Committee, 
however,  was  dealing  with  the  nature  of  the  authority  of  the 
kinsman  that  was  required.  After  dealing  with  the  vexata 
quoistio  which  does  not  arise  in  this  case,  whether  such  an 
adoption  can  be  made  with  the  assent  of  one  or  more  sapindas 
in  the  case  of  joint  femily  property,  they  proceed  to  consider 
what  assent  would  be  necessary  in  the  case  of  separate  property; 
and  after  stating  that  the  authority  of  the  father-in-law  would 
probably  be  sufficient,  they  said :  "  It  is  not  easy  to  lay  down 
an  inflexible  rule  for  the  case  in  which  no  fether-in-law  is  in 
existence.  Every  such  case  must  depend  upon  the  circumstances 
of  the  figimily.  All  that  can  be  said  is,  that  there  should  be  such 
evidence,"  not,  be  it  observed,  of  the  widow's  motives,  but  **  of 
the  assent  of  kinsmen,  as  suffices  to  show  that  the  act  is  done 
by  the  widow  in  the  proper  and  hond  fide  performance  of  a 
religious  duty,  and  neither  capriciously  nor  from  a  corrupt 
motive.  In  this  case  no  issue  raises  the  question  that  the  con- 
sents were  purchased  and  not  bona  fide  attained."  "  Their 
Lordships  think  it  would  be  very  dangerous  to  introduce  into 
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motive. 


th6  consideration  of  these  cases  of  adoption  nice  questionfl  as  to 
the  particnlar  motives  operating  on  the  mind  of  the  widow,  and 
that  all  which  this  Committee  in  the  former  case  meant  to  lay 
down  was,  that  there  should  be  such  proof  of  assent  on  the  'part 
of  the  sapindas  as  should  be  suflBcient  to  support  the  inference  that 
the  adoption  was  made  by  the  widow,  not  from  capricious  or  oormpt 
motives,  or  in  order  to  defeat  the  interest  of  this  or  that  sapinda, 
but  upon  a  fair  consideration  by  what  may  be  called  a  femily 
council,  of  the  expediency  of  substituting  an  heir  by  adoption 
to  the  deceased  husband.  If  that  be  so,  there  seems  to  be  every 
reason  to  suppose  that  in  the  present  case  there  was  such  a  con- 
sideration, both  on  the  part  of  the  widow  and  on  the  part  of  the 
sapindas;  and  their  Lordships  think  that  in  such  a  case  it  mni^ 
be  presumed  that  she  acted  from  the  proper  motives  which 
ought  to  actuate  a  Hindu  female,  and  that,  at  all  events,  sach 
presumption  should  be  made  until  the  contrary  is  shown  "  (r), 
DiscuBsion  as  to        §  118.  It  does  not  seem  qiiite  clear,  even  now,  whether  their 

Lordships  are  of  opinion  that  the  motive  which  operates  upon 
the  mind  of  a  widow  in  making  an  adoption  can  be  material 
upon  the  question  of  its  validity,  where  she  has  obtained  the 
necessary  amount  of  assent:  that  is,  whether  evidence  would  be 
admissible  which  went  to  show  that  the  widow  was  indifferent 
to  the  religious  benefits  supposed  to  flow  from  an  adoption  to 
her  husband,  or  even  disbelieved  in  the  efficacy  of  such  an 
adoption;  and  that  her  real  and  only  object  in  making  an 
adoption  was  to  enhance  her  own  importance  and  position,  and 
to  prevent  the  property  of  her  late  husband  from  passing  away 
to  distant  relations.  With  the  greatest  deference  to  any  con- 
clusions to  the  contrary  which  may  be  drawn  from  the  above 
passages,  it  seems  to  me  that  the  Judicial  Committee  did  not 
mean  to  lay  do\ni  that  such  evidence  would  be  material  or 
admissible.  The  fair  result  of  all  their  judgments  appears  to 
be,  that  the  assent  of  one  or  more  sapindas  is  necessary,  as  a 
sort  of  judicial  decision  that  the  act  of  adoption  is  a  proper 
one.  That  decision,  like  any  other,  may  (perhaps)  be  im- 
peached, by  showing  that  it  was  procured  by  fraud  or  cormp- 

(r)  Vellanki  Venkata  Krishna  Row  v.  Venkata  Rama,  4  T.  A.  1,  13.  In 
this  case  the  husband  had  died,  leaving  a  son.  The  decision  established 
that  sapindas  had  the  same  power  of  authorising  an  adoption  in  lieu  of  a  son 
who  died,  as  they  would  have  had  if  there  had  never  been  a  son. 
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tion.  But  if  it  was  arrived  at  bond  fide  by  the  proper  judges, 
it  is  condujsive  as  to  the  propriety  of  the  adoption.  The  judg- 
ment of  the  Court  cannot  be  affected  by  the  motives  of  the 
suitor.  The  reasons  which  influence  the  widow  may  be  puerile 
or  even  malicious.  But  what  the  &mily  decide  upon  is  the 
propriety  of  her  act,  not  the  propriety  of  her  reasons. 

§  114.  Probably  in  the  next  case  which  is  disputed,  the  in-  Is  religious 
genuity  of  Hindu  Utigants  will  be  directed  to  invaUdating  the  "»^*^^®  essential? 
assent  of  the  sapindas.  Upon  this  it  may  be  submitted  that 
the  r«d  question  will  be,  whether  it  was  given  bond  fide,  not 
whether  it  was  determined  by  religious  motives.  I  have  already 
suggested  that  even  according  to  Brahmanical  views,  religious 
grounds  were  not  the  only  ones  for  making  an  adoption,  and 
that  among  the  dissenting  sects  of  Aryans,  and  all  the  non- 
Aryan  races,  religious  motives  had  absolutely  nothing  to  do 
with  the  matter  (5).  But  further,  when  a  religious  act  comes 
to  be  indissolubly  connected  with  civil  consequences,  it  follows 
that  the  act  may  be  properly  performed,  either  with  a  view  to 
the  rehgious  or  the  civil  results.  Not  only  so,  but  that  if  the 
act  is  in  fact  performed,  the  civil  consequences  must  follow, 
whatever  be  the  motive  of  the  actor.  Marriage  is  just  as  much 
a  duty  with  a  Hindu  as  adoption.  It  could  not  be  contended 
that  the  validity  of  a  marriage,  or  any  of  its  legal  results,  could 
be  in  the  slightest  degree  affected  by  the  motives  of  either  of 
the  parties  to  the  transaction.  When  the  Test  and  Corporation 
Acta  rendered  it  necessary  that  a  candidate  for  office  should 
have  taken  the  sacrament,  it  was  not  material  or  permissible  to 
enquire,  whether  the  conununicant  had  spiritual  or  temporal 
benefits  in  view. 

§  115.  In  Western  India  the  widow's  power  of  adoption  is 


(t)  See  anUy  §  92,  93.  I  have  already  stated  (§  93)  that  among  the  Tamil 
inhabitaiits  of  Northern  Ceylon  even  the  husband,  when  desirous  to  adopt, 
must  obtain  the  consent  of  his  heirs,  and  they  must  evidence  their  assent  by 
dipping  their  fingers  in  the  saffron  water.  If  such  consent  is  withheld,  the 
rights  of  tiie  dissenting  parties  to  the  inheritance  will  not  be  affected.  Thesa- 
waleme,  ii.  1,  5,  6.  Probably  this  was  the  original  law  in  Southern  India, 
though  it  may  have  passed  away  when  the  Brahmanical  view  of  adoption,  as  a 
duty  and  not  merely  a  right,  was  introduced.  But  the  necessity  for  obtaining 
the  consent  of  sapindas  to  an  adoption  by  a  widow,  and  the  sufficiency  of  such 
consent,  may  be  a  sorvival  from  the  old  ktw.  If  so,  it  would  be  an  additional 
reason  for  supposing  that  religious  motives  had  nothing  to  do  with  the  adop- 
tion itself,  or  with  the  consent  given  to  it  by  kinsmen. 
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Western  India,  even  greater  than  in  Southern  India.  The  Majnkha,  com- 
menting on  the  same  text  of  Yasiahta,  draws  jfrom  it,  as  akeady 
remarked  (§  99),  exactly  the  opposite  conclusion  fix)m  that 
arrived  at  by  Xanda  Pandita.  The  latter  infers  that  a  widow 
can  never  adopt,  as  she  can  never  obtain  her  husband's  assent; 
the  former  infers  that  the  prohibition  can  only  extend  to  a 
married  woman,  as  she  only  can  receive  such  an  assent  (/).  The 
whole  of  the  authoritiea  are  collected  and  reviewed  in  several 
cases  in  the  Bombay  High  Court,  which  have  established,  Firsts 
that  in  the  Mahratta  country,  a  widow  may  adopt  a  son  to  her 
deceased  husband,  without  authority  from  her  husband,  and 
without  the  consent  of  his  kindred,  or  of  the  caste,  or  of  the 
ruling  authority.  The  qualification  is  added,  borrowed  from 
the  dictum  of  the  Privy  Council  in  the  Ramnaad  case,  pro- 
vided "  the  act  is  done  by  her  in  the  proper  and  bond  fide  perform- 
ance of  a  religious  duty,  and  neither  capriciously  nor  from  a 
corrupt  motive  "  («).  Secondly y  that  she  cannot  do  so,  where 
her  husband  has  expressly  forbidden  an  adoption  {x).  Thirdly^ 
that  she  can  never  adopt  during  his  lifetime,  without  his 
assent  (y).  A  further  qualification  is  suggested  by  the  Bombay 
High  Court,  viz.,  that  where  the  adoption  by  a  widow  would 
have  the  eflPect  of  devesting  an  estate  already  vested  in  a  third 
person,  the  consent  of  that  person  must  be  obtained  (2).  This 
will  be  considered  subsequently  under  the  head  of  effects  of  an 
adoption  (a), 

Jains.  §  116.  Among  the  Jains  a  sonless  widow  has  the  same  power 

of  adoption  as  her  husband  would  have  had,  if  he  chose  to 
exercise  it.  Neither  his  sanction  nor  that  of  any  other  person 
is  necessary  {h).    The  Court  said  of  this  case  : — "  They  differ 

{t)  y.  May,  iy.  5,  §  17,  18.  Dr.  Biihler  says  that  the  principal  argnment 
advanced  by  the  Mahratta  writers  for  this  view  is  a  version  of  the  text  of 
^aunaka,  where  they  read  '*a  woman  who  is  childless,  or  whoee  sons  hare 
died"  (may  adopt),  instead  of  "a  man,"  &c.  The  error  of  this  reading  is 
shown  by  the  fact  that  in  the  subsequent  verses  (13, 14)  the  adopter  is  refemd 
to  in  the  masouline  gender.  See  art.  paunaka-Smriti,  Joum.  As.  Soc. 
Bengal,  1866. 

(tt)  Bakhmahai  v.  Radhahaif  5  Bomb.  A  C.  181,  ace.  per  curiam^  10 
Bomb.  H.  C.  257. 

{x)  Bayahai  v.  Bala  Venkateih,  7  Bomb.  H.  C.  App.  1. 

(y)  Narayen  Babaji  v.  Nana  Manohar,  7  Bomb.  A.  C.  163. 

(z)  Rupckund  Hindumal  v.  Bakhmabaij  8  Bomb.  A.  C.  114. 

(a)  See  post,  §  169,  et  seq. 

{b)  Govindnath  Ray  v.  Oulal  Chand,  5  S.  D.  276  (322) ;  Shto  Singh 
v.  Mt.  Dakko,  6  N.  W.  P.  H.  C.  382 ;  affirmed  in  P.  C. 
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particularly  from  the  Brahmanical  Hindus  in  their  conduct 
towards  the  dead,  omitting  all  obsequies  after  the  corpse  is 
burnt  or  buried.  They  also  regard  the  birth  of  a  son  as  having 
no  effect  on  the  future  state  of  his  progenitor,  and  consequently 
adoption  is  a  merely  temporal  arrangement,  and  has  no  spiritual 
object  (c)" 

§  116.  Second,  Who  may  give  in  adoption. — ^As  the  act  of  Only  parenta 
adoption  has  the  effect  of  removing  the  adopted  son  from  his  ^^  ^^^ 
natural  into  the  adoptive  femily,  and  thereby  most  materially 
and  irrevocably  affects  his  prospects  in  life,  and  as  the  cere- 
mony almost  invariably  takes  place  when  the  adoptee  is  of 
tender  years,  and  unable  to  exercise  any  discretion  of  his  own 
in  the  matter,  it  follows  that  only  those  who  have  dominion 
over  the  child  have  the  power  of  giving  him  in  adoption. 
According  to  Yasishta  (d),  both  parents  have  power  to  give  a 
son,  but  a  woman  cannot  give  one  without  the  assent  of  her 
lord.    Manu  says  (e)  :  "  He  whom  his  father  or  mother  (with 
her  husband's  assent)  gives  to  another,  &c.,  is  considered  as  a 
son  given."    The  words  in  parenthesis  are  the  gloss  of  KuUuka 
Bhatta.    Different  explanations  have  been  given  to  Vasishta's 
text  (/).    Some  say  that  the  wife's  assent  is  absolutely  neces-  Assent  of  wife, 
saiy ;  others,  that  if  not  given,  the  adopted  son  remains  the 
son  of  his  natural  mother  and  performs  her  obsequies  ;  others, 
that  the  words  mean  that  either  parent  has  the  power  to  give,  . 
but  that  the  wife  can  only  exercise  this  power  during  her 
husband's  life  with  his  assent.    The  latter  explanation  ia  the 
one  which  is  now  accepted.    It  is  quite  settled  that  the  father 
alone  has  absolute  authority  to  dispose  of  his  son  in  adoption, 
even  without  the  consent  of  his  wife,  though  her  consent  is 
generally  sought  and  obtained  (g).    The  wife  cannot  give 
away  her  son  while  her  husband  is  alive  and  capable  of  con- 
senting, without  his  consent ;   but  she  may  do  so  after  his 
death,  or  when  he  is  permanently  absent,  as  for  instance  an 


(e)  Per  cur.,  6  N.  W.  P.  892. 

id)  3  Dig.  242. 

(<)  Mann,  ix.  168. 

(/)  3  Dig.  254,  257,  261 ;  V.  May,  v.  ;  Steele,  45,  183. 

(^)  B.  M.  iv.  18-17 ;  v.  14,  n.  ;  3  Dig.  244 ;  Alavh  Manjari  y.  Fakir 
Ohand  Sarhtr,  5  &  D.  356  (418)  ;  ChUko  Ragunath  v.  Janaki.  11  Bomb. 
H.  a  199 ;  Mit.  i.  11,  5  9. 
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emigi-ant,  or  has  entered  a  religious  order,  or  has  lost  his 
reason  (h).  But  in  a  Bengal  case  the  pundits  laid  it  down, 
and  it  was  held  accordingly,  that  an  adoption  was  bad  where  a 
widow  had  given  away  her  only  son  as  dwyamttshyana  without 
the  express  consent  of  her  late  husband  (t).  It  does  not,  how- 
ever, appear  from  the  report  whether  the  decision  went  upon 
the  ground  that  the  adopted  son  was  an  only  son,  or  upon  the 
ground  that  he  was  given  away  without  sufficient  authority. 
The  former  seems  rather  to  have  been  the  case.  No  other 
relation  but  the  father  or  mother  can  give  away  a  boy.  For 
instance,  a  brother  cannot  give  away  his  brother  {k).  Nor  can 
the  paternal  grandfather  or  any  other  person  {I),  Nor  can  tlie 
parents  delegate  their  authority  to  another  person,  for  instance 
a  son,  so  as  to  enable  him  after  their  death  to  give  away  his 
brother  in  adoption,  for  the  act  when  done  must  have  parental 
sanction  (m).  And  therefore  an  orphan  cannot  be  adopted, 
because  he  can  neither  give  himself  away,  nor  be  given  by  any 
one  with  authority  to  do  so  {n). 
Consent  of  §  117.  The  consent  of  the  Revenue  Board  is  necessary  to  an 

Government.  adoption  by  a  person  whose  estate  is  under  the  actual  manage- 
ment of  the  Court  of  Wards  {o).  It  was  once  supposed  that 
the  consent  of  Government  was  also  necessary  in  the  case  of 
Enamdars,  Zemindars,  and  feudal  chieftains  whose  estates  would 
fall  into  the  hands  of  the  Government  in  the  event  of  their 
dying  without  heirs,  and  in  the  time  of  Lord  Dalhousie  this 
principle  was  frequently  acted  on.  But  it  seems  clear  that 
though  it  was  customary  in  such  cases  to  ask  for  the  sanction 
of  the  ruling  power,  and  to  pay  a  nuzzur  on  receiving  it,  still 
that  the  sanction  was  considered  to  be  due  as  »,  matter  of  right, 
and  was  not  a  condition  precedent  to  the  validity  of  the  adop- 
tion itself,  although  in  some  cases  the  native  power,  with  a 


(k)  D.  M.  iv.  10-12  ;  D.  Ch.  i.  31,  32  ;  Mit.  i.  11,  §  9  ;  1  Mad.  Bee.  154  ; 
Huri'o  Soonderce  v.  Chundermonej/t  Sevest.  938. 

{i)  Debee  IHal  v.  ffur  Nor  Singh,  A  S.  D.  820  (407). 

{k)  v.  Barp.  826  ;  Mt.  Tara  Munee  Dibia  v.  Dev  Narayun  Hoi,  3  S.  D. 
887  (616)  ;  MuUusavmiy  v.  Lutchmedavummah,  Mad.  Dec.  1852,  p.  97.  Sec 
F.  MacN.  228,  combating  Veerapermal  v.  Narain  Pillay,  1  N.  C.  91. 

(Q  CoU.  of  Sural  v.  Dkirsinji,  10  Bomb.  H.  C.  235. 

(m)  Ba^etiappa  v.  ShivUngappa,  10  Bomb.  H.  C,  268. 

(n)  SubbalavamnicU  v.  Ammakutti,  2  M.  H.  C.  129  ;  Baloantrav  Bhadetr 
V.  Bayabai,  6  Bomb.  0.  C.  83  ;  10  Bomb.  H.  C.  268. 

(o)  See  ante,  §  98. 
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high  hand,  may  have  refused  to  allow  the  adopts  son  to 
succeed  (p), 

§118.  Third,  Who  may  be  taken  in  adoption. — The  origin  of 
restrictions  upon  the  selection  of  a  person  for  adoption  appear  if****"*^***"** 
all  to  be  of  Brahmanical  origin,  and  to  rest  upon  the  theory, 
that  as  the  object  of  adoption  was  the  performance  of  religious 
rites  to  deceased  ancestors,  the  fiction  of  sonship  must  be  as 
close  as  possible  (§  92).     Hence,  in  the  first  place,  the  nearest  Nearest  sapinda. 
male  sapinda  should  be  selected,  if  suitable  in  other  respects, 
and  if  possible  a  brother's  son,  as  he  was  already  in  contempla- 
tion of  law  a  son  to  his  uncle.    If  no  such  near  sapinda  was 
available,  then  one  who  was  more  remote  ;  or  in  default  of  any 
sudi,  then  one  who  was  of  a  femily  which  followed  the  same 
spiritual  guide,  or,  in  the  case  of  Sudras,  any  member  of  the 
caste  (q).    Probably  this  rule  was  strengthened  by  the  feeling, 
that  it  was  unjust  to  the  members  of  the  family  to  introduce  a 
stranger  if  a  near  relative  was  available.    Originally  it  seems  to 
have  been  a  positive  precept.    Subsequently  it  sunk  to  a  mere 
recommendation.     It  is  now  settled  that  the  adoption  of  a 
stranger  is  valid,  even  though  near  relatives,  otherwise  suit- 
able, are  in  existence  (r).     In  the  second  place,  no  one  can  be  One  whoee 
adopted  whose    mother  the  adopter  could  not  have  legally  mother  could 

^  '^  o     ^    haTe  been 

married  (s).  This  rule  is  still  binding  upon  the  three  higher  married, 
classes.  It  must  of  course  be  understood  as  excluding  only  the 
sons  of  women  whose  original  relationship  to  the  adopter  was 
such  as  to  render  them  unfit  to  be  his  wives.  A  man  could 
not  lawfully  marry  his  brother's  or  nephew's  wife,  but  a 
brother's  son  is  the  most  proper  person  to  be  adopted,  and  so 
is  a  grand-nephew  (/).    The  most  common  illustration  of  this 


ip)  Steele,  183  ;  Bhatker  Bhuhajee  v.  Narro  Ragonath^  Bomb  Sel.  Rep. 
24 ;  Romdiandira  Vfuudev  v.  Nanajif  7  Bomb.  A,  0.  26  ;  Narhar  Oovind 
T.  Narajfen,  1  Bomb.  L.  &.  607  ;  Bell's  Empire  in  India,  127  ;  Bell's  Indian 
Policy,  10  ;  Sir  C.  Jackson's  Vindication  of  Lord  Dalhoosie,  9.  By  Lord  Can- 
ning's proclamation  the  right  to  adopt  has  now  been  recognized  in  the  case  of 
feudal  chiefs  and  jaghiredars. 

iq)  D.  M.  iL  §  2,  28,  29,  67,  74,  76,  80 ;  D.  Ch.  i.  §  10,  20,  ii.  §  11  ; 
Mit  L  11,  §  13,  14,  36  ;  V.  May,  ir.  6,  §  9,  16,  19. 

(r)  1  W.  McN.  68  ;  2  Stra.  H.  L.  98,  102  ;  Ookoolanund  v.  Wooma  Date, 
15  R  L.  R.  405  ;  aflfd.  6  I.  A.  40  ;  Bahaji  v.  BhagiHi,  6  Bomb.  A.  C.  70. 
These  aothorities  mast  be  taken  as  overruling  the  case  of  Ooman  Dvtt  v. 
Ktmhia  Singh,  3  3,  D.  144  (192),  which  was  also  a  KrUrima  adoption. 

(*)  D.  M.  V.  §  20. 

(t)  Morun  Moee  v.  Bejoy  KUhto,  Sp.  No.  W.  R.  122. 


versal. 
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rule  is  the  absolute  prohibition  against  the  adoption  among  the 
three  higher  classes  of  the  son  of  a  daughter,  or  of  a  sister,  or 
of  an  aunt  (?/).  On  the  same  ground  it  is  unlawful  to  adopt  a 
brother,  or  an  uncle,  whether  paternal  or  maternal  (x).  And  it 
makes  no  difference  that  the  adopter  has  himself  been  removed 
from  *  his  natural  family  by  adoption  ;  for  adoption  does  not 
remove  the  bar  of  consanguinity  which  would  operate  to  pre- 
vent intermarriage  within  the  prohibited  degi-ees  (y).  But  a 
wife's  brother  may  be  adopted  (z),  and  so  may  the  son  of  a 
wife's  sister  (a). 
Rule  not  uni-  §  119.  This  rule  again  appears  to  be  of  Brahmanical  origin. 

The  same  authorities  which  lay  it  down  as  regards  the  higher 
classes,  state  that  Sudras  may  adopt  a  daughter's  or  a  sister's 
son.  The  Mayukha  even  states  that  as  regards  them  such  a 
person  is  the  most  proper  to  be  adopted  (b).  He  is  obviously 
the  most  natural  person  to  be  selected.  A  mother's  sister's  son 
may  also  be  adopted  among  Sudras  (r).  In  the  Punjab  snch 
adoptions  are  common  among  the  Jats,  and  this  laxity  has 
spread  even  to  Brahmans,  and  to  the  orthodox  Hindu  in- 
habitants of  towns,  such  as  Delhi  (d).  They  are  also  permitted 
among  the  Jains  (e),  and  in  Southern  India  even  among  the 
Brahmans  such  adoptions  are  undoubtedly  very  common, 
though  a  recent  case  has  decided  that  the  practice  has  not 
attained  the  force  of  a  legal  custom  (/).  In  Western  India 
also  they  appear  to  be  permitted.     It  is  also  said  that  in  the 

(u)  D.  M.  U.  §  32,  74,  91-108  ;  D.  Ch.  i.  §  11  ;  V.  May,  ir.  5,  §  9,  10  ; 
Baee  Qunga  v.  Baee  Skeokoovur,  Bomb.  Sel.  Rep.  73  ;  Narasimmal  ▼. 
Balarama  Ckarlv,  1  Mad.  H.  C.  420  ;  Jivani  v.  Jivu^  2  Btad.  H.  C.  462  ; 
Gopalaiyan  v.  Ec^hupaiiuyant  7  Mad.  H.  C.  250 ;  RamcUinga  v.  SadatirOy 
9  M.  I.  A.  506,  where  the  sidenote  calls  the  parties  Yaisyafi,  tiiough  they  were 
really  Sudras.  See  2  Mad.  H.  C.  467  ;  Koro  Skunker  v.  Bebee  Munnee^ 
2  M.  Dig.  32. 

(X)  D.  M.  V.  §  17  ;  Runjeet  Singh  v.  Ohhya  Narrain,  2  S.  D.  245  (315)  ; 
Mooihootavmiy  v.  Lutchmedavummahj  Mad.  Dec.  of  1862,  96. 

{y)  Moothia  v.  Uppen,  Mad.  Dec.  of  1858,  117. 

\z)  KrUtnkw/ar  v.  VananuUayf  Mad.  Dec.  of  1856,  213  ;  Runganaya^awn 
V.  Namesevoyem,  Mad.  Dec.  of  1857,  94  ;  Ruvee  Bhudr  v.  Roopshunlrer^ 
2  Bor.  662. 

{a)  Baee  Qunga  v.  Baee  Sheokoovur,  Bomb.  Sel.  Rep.  73,  76. 

(6)  V.  May,  iv.  5,  §  10.  11. 

(c)  Chinna  Nagaya  t.  Pedda  Nagaya,  1  Mad.  L  R.  62. 

(d)  Punjab  Cust.  79-83. 
(c)  Sheo  Singh  v.   Mt.  Dakho,   6  N.  W.  P.  H.  C.  882 ;  Bfassan  Mi    t. 

Nagammalf  1  AIL  288. 

(/)  Oopalyanv.  Raghupatiayan,  7  Mad.  H.  C.  250  ;  2  Stra.  H.  L.  101  ;  1 
Gibelin,  89. , 
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Deccan  a  younger  brother  may  be  adopted,  and  though  the 
adoption  of  uncles  is  forbidden,  a  different  reason  is  alleged  for 
tbe  prohibition  {g), 

\  120.  A  singular  extension  has  been  given  to  this  rule  by  Extension  of 
:Kanda  Pandita.    He  quotes  a  text  of  Vriddha  Gautama  :— "  In  '^'^i*.**;  "^^  °* 

^  wif«  8  brother. 

the  three  superior  tribes  a  sister's  son  is  nowhere  mentioned  as 
a  son," — and  says  that  here  a  sister's  son  is  inclusive  of  a 
brother's  son.  But  as  the  brother's  son  is  not  only  not  pro- 
hibited, but  is  expressly  enjoined  for  adoption,  he  draws  the 
remarkable  conclnsion  that  a  brother's  son  must  not  be  adopted 
by  a  sister.  And  this  opinion  was  acted  upon  in  the  N.  W. 
Provinces,  where  the  Court  set  aside  an  adoption  by  a  widow, 
acting  under  her  husband's  authority,  where  she  had  selected 
the  son  of  her  own  brother  {h).  If  the  adoption  had  been 
made  by  her  husband,  and  not  by  herself,  it  would  have  been 
perfectly  valid  (i).  The  same  principle  seems  to  have  been  the 
ground  of  a  case  which  is  reported  and  discussed  at  much 
length  by  Sir  F.  MacNaghten  {j).  There  a  man  died  leaving 
three  widows,  and  an  authority  to  them  to  adopt.  As  they 
could  not  agree,  a  reference  was  made  to  the  Master,  who 
reported  in  favour  of  a  boy  who  was  the  son  of  the  second 
widow's  tmcle.  The  next  question  that  arose  was,  whether  the 
boy  could  be  received  in  adoption  by  the  second  widow.  It 
was  argued  that  this  was  impossible,  because  she  could  not 
without  incest  have  been  the  .mother  of  a  boy  by  her  own 
nnde.  The  pundits  differed,  and  no  decision  was  ever  given, 
the  second  widow  having  waived  her  right  in  favour  of  the 
elder.  Sir  F.  MacNaghten,  however,  pronounces  unhesitatingly 
in  flavour  of  the  objection.  It  seems  to  me,  however,  with  the 
greatest  respect,  that  this  is  introducing  into  the  Hindu  theory 
of  adoption  a  second  fiction  for  which  there  is  no  foundation. 
The  real  fiction  is,  that  the  adopting  father  had  begotten  the 
child  upon  its  natural  mother,  therefore  it  is  necessary  that  she 
should  be  a  person  who  might  lawfully  have  been  his  wife. 
There  is  no  fiction  that  the  natural  father  had  also  begotten 

{g)  Steele,  44  ;  2  Bor.  86. 

(A)  D.  M.  ii.  §  33,  34  ;  ML  BaUas  Kuar  v.  Lachman  Singh,  7  N.  W.  P. 
H.a  117. 

(i)  See  aathorities  quoted  §  118,  notes  (z)  (a). 

(j)  Dagvmharec  ▼.  TaramoneCy  F.  MacN.  170,  App.  10. 
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the  child  upon  the  adopting  mother.  The  natural  son  becomes 
the  son,  not  merely  of  the  particular  wife  from  whom  he  is 
bom,  but  of  all  the  wives  ;  and  the  authors  of  th6  Dattaka  Mi- 
mamsa  and  Dattaka  Chandrica  seem  to  think  that  the  same 
result  follows  in  the  case  of  several  wives  from  an  adoption  {k). 
The  fiction  can  hardly  extend  to  the  length  of  his  being  con- 
ceived by  all.  In  fact  it  would  appear  that  the  Hindu  law 
takes  no  notice  of  the  wife  in  reference  to  adoption.  The 
relation  of  the  adopted  son  to  her  arises  upon  adoption.  But 
the  balance  of  authority  and  reasoning  appears  to  be  opposed  to 
the  idea  that  relationship  to  her  has  any  effect  upon  the  choice 
of  the  boy  to  be  adopted. 
Identity  of  caste.       §  121.  The  adopted  son  must  be  of  the  same  class  as  his 

adopting  father;  that  is,  a  Brahman  may  not  adopt  a  Kshatriya, 
or  vice  versd.  This  rule  is  probably  an  innovation  upon 
ancient  usage,  as  Medatithi  and  others  interpret  the  words  of 
Manu  "  being  alike"  (translated  by  Sir  W.  Jones  "  being  of  the 
same  class ")  as  meaning  merely,  possessing  suitable  qualities, 
though  of  a  different  class  (/).  In  the  time  of  Manu  a  man 
might  have  married  wives  of  different  class,  and  the  sons  of 
all  such  wives  would  have  been  legitimate,  and  would  have 
inherited  together,  though  in  different  proportions  (m).  Each 
of  such  sons  must  have  been  competent  to  perform  his  father's 
obsequies,  though  perhaps  with  varying  merit.  It  would  have 
been  remarkable,  therefore,  if  a  man  could  not  have  adopted 
the  son  of  a  woman  whom  he  might  have  married.  Baudhyana 
makes  no  reference  to  caste,  and  Vasishta  merely  says,  "  the 
class  ought  to  be  known  "  (§  94),  which  is  natural  enough,  as 
determining  a  preference.  The  other  authors  (Katyayana, 
(Jaunaka,  Yajnavalkya,  and  Yaska)  who  forbid  the  adoption  of 
one  of  unequal  class,  admit  that  such  adoptions  do  take  place, 
and  are  effectual  as  prolonging  the  line,  though  not  for  pur- 
poses of  oblations.  They  therefore  declare  that  a  son  so  adopted 
is  entitled  to  receive  maintenance  (n).     From  this,  I  presume. 


(Jt)  Matiu,  ix.  §  183 ;  D.  M.  ii.  §  69  ;  D.  Oh.  1,  §  23.  And  bo  tbe 
pundits  stated  in  this  case,  F.  MacN.  App.  11. 

(I)  Manu,  ix.  §  168  ;  Mit.  i.  11,  §  9  ;  V.  May,  iv.  5,  §  4  ;  D.  M.  iL 
§  23-25  ;  D.  Ch.  i.  §  12-16. 

(m)  Manu,  ix.  §  148-156. 

(n)  See  too  D.  K.  S.  vii.  §  23,  24,  citing  Narada, 
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they  considered  that  he  was  effectually  severed  from  his  natural 
fiELmilj.  It  is  probable,  therefore,  that  as  long  as  miiced  mar- 
riages were  lawful,  the  adoption  of  sons  of  inferior  caste  was 
also  lawful  (o).  When  the  former  ceased,  the  latter  also  ceased. 
At  present,  I  imagine  that  the  adoption  of  a  Kshatriya  by  a 
Brahman  would  be  a  mere  nullity,  and  would  neither  take  the 
boy  out  of  his  natural  family,  nor  give  him  any  claim  upon  the 
family  of  the  adopter.  The  case  has  never  occurred,  and  is 
quite  certain  never  to  occur. 

§  122.  As  the  chief  reason  for  adoption  is  the  performance  Personal  dia- 
of  funeral  ceremonies,  it  follows  that  one  who  from  any  personal  ^l^i^^lifica*^'*^. 
disqualification  would  be  incapable  of  performing  them,  would 
be  an  unfit  person  to  be  adopted  (/?).  Nothing  is  said  upon 
the  point  by  Hindu  law  writers.  Probably  the  idea  that  such 
an  adoption  could  be  made  would  never  have  occurred  to  their 
minds.  As  a  person  so  adopted  would  also  be  incapable  of 
succeeding  to  the  property  of  the  adopter,  and  so  continuing 
his  name  and  lineage,  every  object  would  fail  which  an  adoption 
is  intended  to  serve. 

§  123.  A  further  limitation  upon  the  selection  of  a  son  for  Limitation  from 
adoption  aris^  from  age,  and  the  previous  performance  of  *^ 
ceremonies  in  the  natural  family  (^).  The  leading  authority 
npon  this  point  is  a  passage  from  the  Kalika-purana,  which  is 
relied  on  by  Nanda  Pandita,  but  which  is  treated  as  spurious 
by  Devanda  Bhatta,  Nilakantha,  and  others,  and  which  i&  ad- 
mittedly wanting  in  many  copies  of  that  work.  It  lays  down 
absolutely  that  a  child  must  not  be  adopted  whose  age  exceeds 
five  years,  or  upon  whom  the  ceremony  of  tonsure  has  been 
performed  in  the  natural  femily  (r).   The  result  of  a  lengthened 

(o)  In  Korthem  Ceylon  this  is  the  caae  stiU.     The  son,  if  adopted  by  a 
man,  passes  into  his  caste.     If  adopted  by  a  woman,  he  remains  in  the  caste 
of  his  natoral  father.     Thesawaleme,  ii.  §  7. 
(p)  Suth.  Syn.  665  ;  V.  Darp.  828,  830. 

{q)  As  to  the  eight  ceremonies  for  a  male,  see  Colebrooke,  note  to  D.  M. 
IT.  §  23  ;  3  Dig.  104.  Of  these,  tonsure  is  the  fifth,  and  upanayana^  or  inyes- 
titore  vith  the  sacred  thread,  is  the  eighth.  The  former  is  performed  in  the 
second  or  third  year  after  birth,  the  Litter,  in  the  case  of  Brahmans,  in  the 
eighth  year  from  conception.  Bat  it  may  be  performed  so  early  as  the  fifth, 
or  delayed  till  the  sixteenth  year.  The  primary  periods  for  upanayana  in  the 
case  of  a  Kshatriya  are  eleven,  and  of  a  Vaisya  twelve  years,  but  it  may  be 
delayed  till  the  ages  of  twenty-two  and  twenty-four  respectively.  For  Sudras 
there  is  no  ceremony  but  marrii^e. 

(r)  D.   M.  iv.   §  22  ;  D.   Ch.  ii.  §  25;  V.  May,  iv.   5,    §  20;  Mit  i.  11, 
1 13,  note. 
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Dattaka 
Mimamsa. 


Dattaka  Chan- 
drica. 


Benares. 


commentary  on  this  passage  in  the  Dattaka  Mimamsa  appears 
to  be;  first,  that  the  limit  of  age  as  not  exceeding  five  is  ab- 
sohite.  Secondly,  that  one  who  haa  had  the  tonsure  performed 
ought  not  to  be  adopted,  as  he  will  at  the  outside  be  the  son  of 
two  fathers.  But,  thirdly,  that  if  no  other  is  procurable,  a  \h>j 
on  whom  tonsure  has  been  performed  may  be  receive  1.  In  that 
case,  however,  the  previous  rites  must  be  annulled  by  the  per- 
formance of  the  pufreshtt,  or  sacrifice  for  male  issue.  As  regards 
other  rites,  those  previous  to  tonsure  are  immaterial,  the  per- 
formance of  the  upanayana  is  an  absolute  bar  (s). 

Jagannatha  appears  to  accept  the  text  as  literally  binding* 
and  not  to  recognize  the  right  of  performing  the  tonsure  over 
again.  He  therefore  considers  an  adoption  to  be  invalid,  if  it 
is  made  after  tonsure,  or  after  the  fifth  year  (/). 

On  the  other  hand,  the  author  of  the  Dattaka  Chandrica 
refuses  to  accept  the  text  of  the  Kalika  Purana  as  authentic. 
But  even  if  it  should  be  genuine,  he  explains  it  away  by  the 
possibility  of  performing  tonsure  a  second  time  in  the  adoptive 
family.  The  result  he  arrives  at  is,  that  age  is  only  material 
as  determining  the  term  at  which  upa)iaya)ia  may  be  performe<l. 
So  long  as  this  rite  in  the  case  of  the  three  higher  classes,  and 
marriage  in  the  case  of  Sudras,  can  be  performed  in  the  family 
of  the  adopter,  there  is  no  limit  of  any  particular  time  (m). 

Mr.  W.  MacNaghten  is  of  opinion  that  the  rules  laid  down 
by  the  Dattaka  Mimamsa  and  the  Dattaka  Chandrica  should  be 
followed  in  the  Provinces  in  which  they  are  respectively  in 
force;  that  is,  the  Dattaka  Mimamsa  in  Benares,  and  the  Dat- 
taka Chandrica  in  Bengal  and  Southern  India  {x), 

§  124.  The  only  decision  under  Benares  law  of  which  I  am 
aware  is  one  of  the  Agra  Court,  where  it  appears  to  have  been 
held  that  an  adoption  must  be  made  when  the  boy  ^-as  under 
the  age  of  six  (y).  In  Bengal  and  Southern  India  the  decisions 
are  in  favour  of  the  view  laid  down  by  the  Dattaka  Chandrica. 
In  some  of  the  earlier  Bengal  cases,  the  pundits,  while  agreeing 


(«)  D.  M.  30-56  ;  1  W.  MacN.  72. 

(t)  3  Dig.  148,  249-251,  263.     See  too  F.  MacN.  139-146,  194. 
(m)  D.  Ch.  ii.  §  20-33  ;  1  W.  MacN.  72. 
\x)  1  W.  MacN.  73. 

iy)  Thahoor  Oomnw  S'lrvjh  t.    Thahooranee  Mdhtah  Koonwar,   2  A^ 
Rep.  103.     I  only  know  the  case  as  cite«l  in  Cowell's  Digest  (1870),  836. 
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that  the  age  of  five  years  was  not  an  absolute  limit  which  could  Bengal 
not  be  exceeded,  seem  to  have  thought  that  if  tonsure  had 
already  been  performed  in  the  natural  family,  and  in  the  name 
of  the  natural  father,  a  subsequent  adoption  would  be  invalid  (2). 
In  18S8,  however,  the   Sudder  Court  Pundit,  in  reply  to  a 
qnestion  as  to  age,  answered  "  that  the  period  fixed  for  adoption 
with  respect  to  the  three  superior  tribes,  Brahmans,  Kshatriyas, 
and  Yaisyas,  was  prior  to  their  investiture  with  their  respective 
cords;  and  with  respect  to  Sudras,  prior  to  their  contracting 
marrij^e  "  (a).     This  opinion  has  been  affirmed  in  several  sub- 
sequent cases,  and  may  now  be  treated  as  beyond  doubt  (A). 
The  same  rule  has  been  repeatedly  laid  down  in  Madras,  both  Madras, 
by  the  Pundits  and  the  Court  (c).    It  is  also  suggested  by  Mr. 
Ellis,  that  even  after  upanayana  an  adoption  would  be  valid, 
if  the  person  adopted  was  of  the  same  gotra  as  his  adopter.    He 
bases  this  view  on  the  ground,  that  where  the  gotra  is  different, 
the  upanayana  is  a  bar,  since  by  it  the  person  is  definitely  settled 
in  his  natural  family,  and  this  renders  the  performance  of  the 
datta  homam  (§  186)  impossible.    But  Where  the  gotra  is  the 
same,  the  performance  of  the  dattu  homam,  though  proper,  is  not 
necessary  for  an  adoption.    And  this  view  was  adopted  by  the 
Travancore  Court  in  a  case  between  Brahmans.    There  the 
tipanayana  had  been  performed  previous  to  adoption.     But  the 
Court  held  the  objection  to  be  immaterial,  since  the  person 
a^dopted  was  the  son  of  the  adopter's  brother  {d).    The  usage 
in  Pondicherry  admits  of  adoption  after  the  upanayana  in  any 
ca8e(^). 

§  125.  This  restriction  again  does  not  exist  where  the  Brah- 


(r)  KtTvtnaraen  v.  Mt.  Bhobinetaree,  1  S.  D.  161  (213)  (as  to  the  re- 
Tnskrk  appended  to  this  decision  see  1  W.  MacN.  75) ;  2  W.  MacN.  180 ;  Mt. 
XhMJOMtA,  Dt  T.  Manu  Bibi,  5  S.  D.  60  (61). 

(a)   BvUabakafU  v.  KUhenprea,  6  S.  D.  219  (270). 

(6)  yUradatfee  r.  Bkolanath,  S.  D.  of  1853,  553;  RamHthore  v. 
Bknobun  Moyee,  a  D.  of  1859,  229,  236  ;  affirmed  on  review,  S.  D.  of  1860, 
i.  485,  490  ;  rerersed  on  a  different  point  in  the  P.  C,  where,  however,  the 
mling  as  to  the  validity  of  the  adoption  on  the  ground  of  age  was  not  dis* 
pat€d.    10  M.  L  A.  279. 

{€)  1  Stra.  H.   L.    87,  91 ;   2  Stra.   H.   L.   87,  110  ;  1  Mad.  Dec.  106  ; 
Af^rmed  hj  P.  C,  1  Mad,  Dec.  406  ;  Mad.  Dec.  of  1859,  118  ;    VeerapermaU 
T.  Narrain  PiUay,  1  N.  C.  133. 
(d)  2  Stra.  H.  L.  104  ;  Ramasawmy  lyen  v.  Bhajati^  8  Mad.  Jur.  58  ;  but 

V^enkata^aya  v.    Fenitaia  Charlu^  3  Mad.  H.  C.  28,  contra. 
(e)  J  aihelin,  94. 
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limit  of  age  not    manical  fiction  of  an  altered  paternity  is  unknown.     In  the 
'^^^^^     '  Punjab  there  is  no  restriction  of  age  (/).    Among  the  Jains 

the  period  extends  to  32,  and  it  is  said  bj  HoUo^ay,  J.,  that  there 
is  no  limit  of  age  {g).     So  in  Western  India,  the  author  of  the 
Mayukha  says,  "  And  my  father  has  said  that  a  married  man, 
who  has  even  had  a  son  bom,  may  become  an  adopted  son  "  (h]. 
In  accordance  with  this  dictum  the  pundits  of  the  Surat  Suddcr 
Court  reported  that  "the  rule  that  a  boy  should  be  adopted 
under  five  years  related  to  cases  where  no  relationship  exists; 
but  when  a  relation  is  to  be  adopted,  no  obstacle  exists  on 
account  of  his  being  of  mature  age,  married  and  having  a 
femily,  provided  he  possesses  common  ability,  and  is  beloved 
by  the  person  who  adopts  him  "  (i).     So  Mr.  Steele  states,  "  the 
Poona  shastrees  do  not  recognize  the  necessity  that  adoption 
should  precede  moonj  and  marriage."    And  he  gives  various 
statements  as  to  the  proper  age  for  adoption  ranging  from  five 
to  fifty,  and  ending,  "  there  is  no  limit  as  to  age.     The  adopts 
should  not  be  older  than  the  adopter  '*  {h).    None  of  flieae 
authorities  make  any  distinction  as  to  the  caste  of  the  person 
adopted.     In  the  Surat  case  the  parties  appear  to  have  been 
Brahmans  or  at  least  Kshatriyas.    In  all  the  cases  in  which  the 
adoption  of  a  married  man  has  been  held  valid  by  the  Bombay 
High  Court,  the  parties  happened  to  be  Sudras,  but  the  decision 
did  not  turn  upon  that  circumstance  {I).     In  one  case  of  Brah- 
mans, where  both  tqmnayana  and  marriage  had  been  performed 
in  the  natural  family,  the  Court  treated  the  point  as  undecided, 
and  no  decision  was  given  (m). 
Only  son.  §  126.  The  prohibition  against  adopting  an  only  son  rests  on 

the  texts  of  Vasishta  and  Baudhyana  (§  94).  "  Let  no  man 
give  or  accept  an  only  son,  since  he  must  remain  for  the  ob- 
sequies of  his  ancestor  "  (w).    Now  this  may  be  a  very  good 

(/)  Punjab  Gust.  82. 

(^)  Qomndnath  v.  Qvlalchund,  5  S.  D.  276  (322)  ;  Mitkcum  t.  So<mi» 
MuU,  9  Mad.  Jur.  21,  cited  6  N.  W.  P.,  H.  C.  402. 

(A)  V.  May,  i  v.  5,  §  19.  His  father  was  Shanker  Bhatt,  author  of  the  ]>irait 
Nimaya,  a  work  of  special  authority  in  the  Deccao.    8  Bomb.  A.  C.  70. 

(t)  1  Bor.  195. 

{k)  Steele,  44,  182  ;  1  W.  MacN.  75.     This  was  also  the  case  in  Rome. 

\l)  Raje  Nimbalkar  v.  JayavantraVf  4  Bomb.  A.  C.  191  ;  Nathaji  t. 
Hari  Jogcji,  8  Bomb.  A.  C.  67. 

(»i)  Sadashiv  v.  Uari  Moneshvar,  11  Bomb.  A.  C.  190. 

(n)  So  in  Rome,  the  only  male  of  his  gens  could  not  be  adopted,  for  tbe 
$acra  would  in  such  a  case  be  lost. 
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reason  against  giving  away  an  only  son,  but  it  is  obviously  no 
reason,  except  on  benevolent  grounds,  for  not  accepting  one; 
unless  it  can  be  contended  that  an  only  son  has  exhausted  his 
Kpiritusd  efficacy  by  rescuing  his  natural  father  from  Put,  and 
therefore  can  do  nothing  for  his  adoptive  father.    This  is  evi- 
dently not  Yasishta's  view,  as  he  puts  the  prohibition  entirely 
upon  the  injury  done  to  the  father  who  parts  with  his  only  son. 
So  (^aunaka  says^  "  By  no  man  having  an  only  son  is  the  gift 
of  a  son  to  be  ever  made."    From  which  Nanda  Pandita  infers 
a  prohibition  against  accepting  also,  and  says  that  the  offence 
of  extinction  of  lineage,  denounced  by  Vasishta,  is  incurred  by 
both  giver  and  receiver  (o).   This  prohibition  is  by  some  autho-  Bldert  ion. 
lities  extended  to  the  adoption  of  an  eldest  son,  since  his  merits 
are  specially  appropriated  in  the  interests  of  his  own  father  {p). 
And  even  to  the  adoption  of  one  of  two  sons,  since  such  an  act 
would  leave  the  father  with  an  only  son,  and  thereby  subject 
biiTi  to  the  chance  of  being  left  wholly  without  issue.    But  this 
final  precept  is  admittedly  only  dissuasive  and  not  peremptory  (q). 
And  the  same  decision  has  lately  been  given  as  regards  the 
adoption  of  an  eldest  son  (r). 

§  127.  It  seems  to  be  admitted  everywhere  that  there  is  no  Bon  of  two 
objection  to  the  adoption  of  an  only  son,  when  he  is  taken  as  ^*^®^ 
duyamushyayana,  or  the  son  of  two  fathers;  either  by  an 
express  agreement  that  his  relationship  to  his  natural  family 
Bball  continue  (s),  or  by  the  feet  that  the  only  son  of  one 
brotber  is  taken  in  adoption  by  another  brother,  in  which  case 
tbe  double  relationship  appears  to  be  established  without  any 
special  contract  {t).     But  whether  in  other  cases  the  adoption 


(o)  D.  M-  IT.  §  1-6  ;  D.  Ch.  i.  §  27,  28  ;  Mit.  i.  11,  §  11  ;  V.  May,  iv.  5, 
§  9.  16. 

(p)  Mit.  i.  11,  §  12,  citing  Mann,  ix.  §  106  ;  2  Stra.  H.  L.  105  ;  2  W. 
MacN.  182  ;  V.  May,  iv.  6,  §  4  ;  Permal  Naick  v.  PoUee  Ammal,  Mad.  Dec. 
of  1851,234. 

{q)  D.  M.  iv.  §  8  ;  1  Stra.  H.  L.  85  ;  1  W.  MacN.  77. 
(r)  Janokee  v.  OopatU  Acharjea,  2  Oalc.  365. 

(#)  2  W.  MacN.  192  ;  1  Stra.  H.  L.  86  ;  futwahs,  2  Kn.  206  ;  Shumskere 
T.  DUraj  Konwur,  2  S.  D.  189  (216)  ;  Streemutty  Joynumee  y.  StreemuUy 
Sibofoonderee,  Falton,  75. 

(e)  D.  M.  ii.  S  37,  38,  vi  §  34-36,  47,  48  ;  D.  Ch.  i.  §  27,  28,  iii.  f  17, 

T.  §  33;  1  Stra.   H.  L.  86  ;  2  Stra.   H.  L.  107  ;  Steele,  45,  183  ;  Permal 

Naidt  r.  PoUee  Ammalf  Mad.  Dec.  of  1851,  234  ;  per  curiam^  15  B.  L.  R. 

415  ;   13  M.  I.  A.  101  ;  1  Mad.  H.  C.  57  ;  6 1.  A.  42 ;  V.  May,  iv.  5,  §  21. 
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of  an  only  son  is  absolutely  invalid,  or  is  only  sinful,  is  a  point 
on  which  a  great  conflict  of  opinion  exists.  In  Southern  India, 
the  balance  of  authority  is  in  fevour  of  the  validity  of  the  adop- 
tion. In  Bengal  the  decisions  are  almost  unanimously  opposed 
to  its  validity.  In  Western  India  there  is  very  little  authority 
either  way.  In  all  the  Provinces  reliance  is  placed  on  the  same 
texts,  and  no  special  usage  appears  to  be  set  up  as  qualifying 
them.  Whether  there  is  any  difference  between  the  law  in  the 
different  parts  of  India,  is  a  matter  which  can  now  only  be 
settled  by  a  decision  of  the  Vrivj  Council.  It  will  be  sufficient 
for  me  to  furnish  the  materials  on  which  a  decision  may  be 
given. 

Deciaionaio  §  128.  The  question  came  before  Sir  Thomas  Strange,  as 

Madras.  Recorder  of  Madras  in  1801,  in  the  case  of  Veeraj)emmll  v. 

Karrain  Pillaij  {u),  where  the  objection  was  taken  to  an  adop- 
tion that  the  boy  was  an  only  son.  There  was  in  fact  nothing 
in  the  objection,  for  he  was  the  only  son  by  a  younger  wife,  and 
had  an  elder  brother  by  another  wife  living  at  the  time.  The 
Recorder,  after  citing  the  text  of  Vasishta,  and  the  opinion  of 
Jagannatha  (v)  that  such  an  adoption  if  made  would  be  valid, 
proceeded  : — 

**  The  opinion  of  the  present  pundits  of  Bengal  is,  *  that  a 
person  who  has  only  one  son  should  not  give  him  away ;  nor 
should  he  give  away  an  elder  son  :  the  adoption  of  an  only  son 
indeed  is  valid,  but  both  the  giver  and  receiver  are  blameable.' 
This  appears  to  have  been  settled  in  the  instance  of  the  Rajah 
of  Tan j  ore.  In  that  important  case  the  person  adopted  was  the 
only  son  of  his  parents ;  and  it  is  a  mistake  if  any  one  imagines 
that  the  deviation  from  the  rule  on  that  occasion  was  supported 
upon  any  ground  of  ^lahratta  custom  or  policy.  The  objection 
appears  to  have  undergone  deep  consideration,  conducted  in 
part  through  the  fortunate  medium  of  Sir  W.  M.  Jones  ;  and 
certainly  in  a  way  to  evince  the  anxiety  of  Government  to  be 
rightly  advised.  It  appears  that  the  pundits  of  Bengal  and 
Benares  in  general  were  of  opinion  that  *  in  all  countries  the 
affiliation  of  an  only  son  is  valid,  although  the  parent  who 
gives  tlie  child,  and  the  adopter,  both  incur  sin  by  deviating 
from  the  ordinances  of  the  Shasier,  which  declare  the  giving  or 


(*0  1  N.  C.  91,  1*25.  (r)  3  Dig.  243. 
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taking  of  an  only  son  in  adoption  to  be  improper.'  Ramavana  ^b  «>n  may  bo 
indeed,  and  the  other  pnndits  who  sign  with  him,  state  *  that  ^^ 
an  only  son  conld  not  be  given  to  the  Eajah  to  adopt  as  his 
son.'  But  it  appears  that  they  rather  mean  that  the  act  could 
not  be  done  consistently  with  the  ordinances  of  the  Shatter, 
than  that  the  adoption  was  invalid,  for  they  expressly  state 
that '  several  usages  had  been  adopted  and  followed,  that  are 
not  found  in  the  Shasfer,  and  are  to  be  looked  upon  as  valid.' 
This  exposition  was  considered  at  the  time  as  reconciling  their 
opinion  with  that  of  Kasheenauth  and  the  other  Benares  pun- 
dits, who  stated  '  that  the  adoption  of  an  only  son  is  one  of 
those  acts  which  is  tolerated  by  usage,  although  it  incurs  guilt 
according  to  the  Shaskr'  These  testimonies  corroborating  the 
opinions  of  the  Tanjore  pundits,  transmitted  by  the  widow  of 
the  Rajah  Tulsajee,  and  those  received  through  the  Govern- 
ment of  Fort  St.  George,  decided  the  Supreme  Government 
that  the  objection  that  Serfojee  was  an  only  son  was  not  suf- 
ficiently founded  to  invalidate  his  adoption  and  succession." 

§  129.  In  the  second  volume  of  Sir  Thomas  Strange's  he  European 
^ves  the  opinions  of  pundits  declaring  that  neither  an  only  nor  ^^P""^"**- 
an  elder  son  can  be  adopted.  These  are  accompanied  by  re- 
marks of  Mr.  Colebrooke,  who  says  that  a  valid  adoption  of  an 
only  son  cannot  be  made,  except  in  the  case  of  a  brother's  son, 
who  performs  the  offices  of  a  son  to  both  natural  and  adoptive 
father,  the  absolute  gift  being  forbidden  ;  and  of  Mr.  Ellis,  who 
says  that  if  the  act  be  duly  completed  it  cannot  be  reversed  (w). 
In  the  text  he  reiterates  the  opinion,  already  expressed  from  the 
Bench,  that  the  prohibitions  respecting  an  eldest  and  only  son 
are  only  directory,  and  an  adoption  of  either,  however  blame- 
able  in  the  giver,  would  nevertheless  for  every  legal  purpose  be 
good(ar). 

§  180.  In  a  Madras  case  in  1817  the  question  was  whether  Pvndits. 
a  man  was  bound  to  adopt  the  son  of  his  elder  brother,  being 
an  only  son,  in  preference  to  the  son  of  his  uncle.    The  pimdits 
answered  :  "  It  is  not  lawful  for  a  man  to  give  his  only  son  in 
adoption  to  another.     It  is  not  lawful  for  a  man  to  receive  in 

(w)  2  Stra.  H.  L.  87, 106,  107.  Proceedings  of  the  Sudr  Udalut  of  Madras 
to  the  same  effect  appear  to  have  been  passed  in  1824  and  1825.  See  Stra. 
3fAn.  §  99. 

(jr)  1  Stra.  H.  L,  87. 
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adoption  the  only  son  of  another,  therefore  it  is  not  lawful,  and 
consequently  not  incumbent,  on  a  man  to  adopt  the  only  son  of 
his  elder  brother  in  preference  to  the  youngest  son  of  his  uncle. 
But  if  such  an  adoption  as  aforesaid  should  take  place,  althou^^h 
the  giver  and  receiver  in  adoption  have  thereby  committed  sin, 
the  adoption  is  valid  "(y).  Here  the  pundits  seem  to  have 
overlooked  the  distinction  between  the  only  son  of  a  brother 
and  of  a  stranger.  In  other  respects  they  ^ree  with  Sir  T. 
Strange. 

In  1851  a  case  came  before  the  Sudr  Udalut  in  \?hich  an 
uncle  had  adopted  the  eldest  son  of  his  brother.  The  pundits, 
after  having  referred  to  an  opinion  they  had  given  in  1848 
declaring  the  adoption  of  an  eldest  son  to  be  invalid,  repeated 
their  opinion  that  as  a  general  rule  it  would  be  so,  but  not  in 
this  case  where  the  person  adopted  was  a  brother's  son.  The 
Court  citing  this  opinion  and  also  the  opinion  of  Sir  Thos. 
Strange,  say,  "  In  the  present  instance  the  adoption  was  by  a 
paternal  uncle,  and  having  thus  taken  place,  though  a  thing  to 
have  been  avoided,  it  must  be  held  to  be  valid  "  {z). 

In  1854  the  same  question  as  to  an  eldest  son  arose,  but  in 
this  case  without  the  circumstance  of  his  being  a  brother's  son. 
The  Sudder  pundits  again  pronounced  the  adoption  invalid, 
and  on  the  strength  of  their  opinion  the  Civil  Judge  rejected 
his  claim.  The  Sudder  Court  reversed  the  decision,  solely  on 
the  ground  that  the  adoption  had  been  made  good  by  acqui- 
escence and  lapse  of  time.  They  did  not  notice  the  finding  as 
to  invalidity  in  law  (a). 

The  case  came  on  for  a  direct  decision  in  the  Madras  High 
Court  in  1862,  and  it  was  decided,  on  a  review  of  the  previous 
cases,  that  the  adoption  of  an  only  son  was  valid  (b), 

§  131.  In  Bombay  it  is  stated  by  Mr.  Steele  that  an  only  son 
should  not  be  giveji  in  adoption,  except  to  his  uncle,  or  with 
the  concurrence  of  both  parties,  by  which  I  suppose  he  means 
B&  a  dwyamushyayana  (c).  But  in  a  case  where  a  man  who 
had  only  two  sons  gave  them  both  away  in  adoption,  the  pun- 


(y)  1  Mad.  Dec.  164. 

(z)  Permal  Naik  v.  Pottee  Ammall,  Mad.  Dec.  of  1851,  p.  234. 

(a)  ChoeummcU  v.  Surathy  Amay^  Mad.  Dec.  of  1854,  p.  31. 

(b)  Chinna  Gounden  v.  Kumara  Uoundtn^  1  Mad.  H.  C.  54. 
((•)  Steele,  45,  183. 
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dits  said  the  adoptions  were  valid,  as  the  sin  li^  with  the 
giver  and  not  the  receiver  {d).  And  in  1867  the  High  Court 
expressly  decided  that  the  adoption  of  an  only  son  was  valid,  if 
accomplished,  though  improper  («).  On  the  other  hand  in  a 
later  case  the  High  Court  spoke  of  "  the  general  rule  of  Hindu 
law  that  an  only  son  cannot  be  the  subject  of  adoption,  a  rule 
recently  re-afltoned  and  illustrated  by  a  judgment  of  the  Cal- 
cutta High  Court"  (/).  The  remark  of  course  was  merely 
obiter  dictum. 

§182.  In  Bengal,  on  the  other  hand,  the  authorities  are  Bengnl: 
nearly  all  opposed  to  the  validity  of  the  adoption  of  an  only  ^^^J^bTJId^^J^ 
son.  Sir  F.  MacXaghten  and  Mr^  Sutherland  both  declare 
unhesitatingly  against  it  (g),  and  the  younger  MacNaghten 
cites  numerous  futwahs  in  accordance  with  that  view,  the  only 
exception  being  where  the  adoption  was  of  the  dwyamush- 
yayana  character  (h).    The  decisions  are  to  the  same  effect. 

§  183.  In  the  case  of  Shtimshere  Mull  v.  Dilras  Kontvur  (t), 
the  plaintiff  rested  his  case  on  an  adoption  which  was  void  as 
being  made  by  a  widow  without  her  husband's  authority.  The 
Sadr  Court,  however,  with  reference  to  the  claims  of  other 
parties,  one  of  whom,  named  Tej  Mull,  was  an  only  son  who  had 
been  taken  in  adoption,  asked  the  pundits  whether  such  an 
adoption  was  valid.  They  replied  that  the  validity  of  the 
adoption  of  Tej  Mull,  and  his  right  to  the  estate,  depended 
upon  whether  he  had  been  delivered  to  and  accepted  by  the 
adopting  parent  on  the  condition  that  he  should  belong  as  a 
son  to  both.  If  not  so  delivered,  the  adoption  would  be  illegal 
and  carry  with  it  no  title  to  the  estate.  No  decision  upon  the 
point  was  required  or  given.  In  a  later  case  the  plaintiff,  who 
was  an  only  son,  claimed  as  adopted.  His  adoption  was  declared 
illegal  on  this  ground,  and  his  suit  was  dismissed.  This  de-' 
cision  was  confirmed  on  review.  After  the  case  had  been  sub- 
mitted  to  a  new  pundit,  he  gave  an  equally  unqualified  opinion 
with  his  predecessor.    One  of  the  judges  thought  that  the 


id)  ffutbut  Rao  v.  GomndraOy  2  Bor.  76,  86. 

(e)  Bajt  NimbaUear  v.  Jaya/vantrav,  4  Bomb.  A.  C.  191. 

(/)  6  Bomb.  0.  C.  4. 

(^)  P.  MacN.  123,  147,  150 ;  Suth.  Syn.  665. 

(A)  2  W.  MacN.  178,  179,  192,  195. 

(i)  2  S.  D.  189  ^216). 
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Bengal:  .    adoption  though  improper  was  not  invalid,  but  two  other 

onlj^B^  ^  ^  judges  disagreed  with  him,  and  the  former  decision  was  con- 
firmed (k).  The  same  decision  was  given  in  another  case, 
where  the  defendant  in  possession  was  an  only  son,  whose  title 
rested  on  the  validity  of  his  adoption.  The  pundits  pronounced 
"  That  the  fact  of  his  being  an  only  son  was  sufficient  to  in- 
validate the  adoption,  as  such  a  person  was  forbidden  to  be 
adopted  ;  and  the  violation  of  this  law  was  a  criminal  act  on 
the  part  of  both  giver  and  receiver."  It  was  then  alleged  that 
he  had  been  given  as  dwyamu^hyayana.  But  it  appeared  that 
he  had  been  given  by  his  mother  after  his  father's  death,  and 
the  pundits  said  that  a  widow  could  not  give  away  her  son  in 
this  manner  without  express  authority  from  her  husband,  which 
she  had  not  received.  He  was  therefore  turned  out  of  poaees- 
sion  by  the  Court  (/).  On  the  other  hand,  in  a  case  in  the 
Bengal  Supreme  Court,  the  Court  said  :  "  The  adoption  of  an 
only  son  is  no  doubt  blameable  by  Hindu  law,  but  when  done 
it  is  valid."  They  went  on  however  to  say  that  rather  thui 
treat  it  as  invalid  they  would  assume  an  agreement  between  the 
natural  and  adoptive  father  that  the  boy  was  to  be  the  son  of 
both,  which  of  course  got  over  the  difficulty  (m).  Finally  the 
point  came  before  the  Bengal  High  Court  in  18G8,  when  the 
title  of  the  plaintiflf  rested  on  the  validity  of  his  adoption,  he 
being  an  only  son.  The  Madras  case  and  others  were  cited, 
but  it  was  held  by  the  Court  that  the  adoption  was  absolutely 
invalid.  Mitter,  J.  said,  "  One  of  the  essential  requisites  of  a 
valid  adoption  is  that  the  gift  should  be  made  by  a  competent 
person,  and  the  Hindu  law  distinctly  says  that  the  father  of  an 
only  son  has  no  such  absolute  dominion  over  that  son  as  to 
make  him  the  subject  of  a  sale  or  gift  (D.  M.  iv.  5).  Such  a 
gift,  therefore,  would  be  as  much  invalid  as  a  gift  made  by  the 
mother  of  a  child,  without  the  consent  of  the  father.     It  is  to 


(k)  Nundram  v.  Kasfui  Pande,  3  S.  D.  232  (310)  ;  4  S.  D.  70  (89).  This 
case  is  erroneously  cited  by  Scotland,  C.  J.,  as  an  authority  the  other  way  in 
1  Mad.  H.  C.  67. 

(/)  Debee  Dial  v.  Hur  Hor  Singh,  i  S.  D.  320  (407). 

\m)  SireemuUy  Joymcmet  v.  StretmuUy  Siho90ondery  Dotsee,  Faltoo,  75. 
In  one  case  in  Bengal  an  adoption  was  held  valid  where  it  was  admitted  that 
the  boy  at  the  time  of  his  adoption  was  an  only  son,  his  elder  brother  haTin^ 
predeceased.  No  discussion  on  the  point  is  recorded  in  the  report.  Mt, 
Dullabk  Dt  Y.  Manu  Bibi,  5  S.  D.  50  (61). 
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be  borne  in  mind  that  the  prohibition  in  question  is  applicable 
to  the  giver  as  well  as  to  the  receiver,  and  both  parties  are 
threatened  with  the  offence  of  *  extinction  of  lineage '  in  case  o^ 
Tiolation.  Now  the  perpetuation  of  lineage  is  the  chief  object 
of  adoption  under  the  Hindu  law,  and  if  the  adoptive  father 
incurs  the  offence  of '  extinction  of  lineage,'  by  adopting  a  child 
who  is  the  only  son  of  his  fiather,  the  object  of  the  adoption 
necessarily  fails"  (n). 

§  134.  Two  persons  cannot  adopt  the  same  boy,  even  if  the  Two  pefsmis 
persons  adopting  are  brothers.    It  is,  however,  suggested  by  l^^^boy.^** 
the  author  of  the  Dattaka  Mimamsa  that  two  brothers  may 
jointly  adopt   the  son  of  a  third  brother,  so  that  he  may  be 
the  dicyamushj/at/ana,  or  son  of  both.     Mr.  W.  MacNaghten 
expresses  a  strong  opinion  against  the  legality  of  such  a  pro- 
ceeding (o). 

§  135.  Fourth,  the  ceremonies  necessary  to  an  adop-  Ritual 
TiON  are  stated  by  Vasishta  as  follows :  "  A  person  being  about 
to  adopt  a  son,  should  take  an  unremote  kinsman,  or  the  near 
relation  of  a  kinsman,  having  convened  his  kindred,  and  an- 
nounced his  intention  to  the  king,  and  having  offered  a  burnt 
offering,  with  recitation  of  the  holy  words  in  the  middle  of  his 
dwelling  "  (p),  A  fuller  ritual,  which  however  is  merely  an 
enlargement  of  the  above,  is  given  by  ^aunaka  and  Baudhyana, 
in  passages  which  are  referred  to  by  writers  as  the  leading 
authorities  upon  the  subject  (q).  In  these  much  stress  is  laid 
upon  the  giving  and  recei\ing  of  the  boy.  Upon  this  Baudliyana 
says,  "  Then  having  performed  the  ceremonies  beginning  with 
drawing  the  lines  on  the  altar,  and  ending  with  the  placing  of 
the  water  vessels,  he  should  go  to  the  giver  of  the  child,  and 
ask  him,  saying.  Give  me  thy  son.  The  other  answers,  I  give 
him.  He  receives  him  with  these  words,  I  take  thee  for  the 
fulfilment  of  my  religious  duties.  I  take  thee  to  continue  the 
line  of  my  ancestors"  (r).  "  The  expression  *  king '  in  these  texts 

(n)  Upendra  Lai  v.  Strimati  Ranif  IB.  L.  R.,  A.  C.  221  ;  approved, 
Janckte  t.  Gopatd,  2  Calc.  365,  and  bj  Bombay  H.  Ct.,  6  Bomb.  0.  0.  4. 
See  obiter  dictum  of  Jud.  Committee,  13  M.  I.  A.  100. 

(0)  D.  M.  i.  §  30,  iL  §  40-47 ;  1  W.  MacN.  77. 

ip)  Mit.  i.  11,  §13. 

(q)  V.  Maj,  iv.  5.  §  8,  36-42 ;  D.  M.  v.  §  2,  42 ;  D.  Ch.  ii.  See  too  2 
Str.  a  L.  218  ;  Steele,  45. 

(r)  Baadh.  ii.  §  7-9  ;  Jouni.  As.  Soc  Bcngiil,  1866,  art.  paniial'a  Sinriti. 
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has  been  explained  by  commentators  to  signify  the  chief  of  the 
town  or  village.  They  seem  however  agreed  that  the  notice 
enjoined,  and  the  invitation  of  kinsmen  are  no  legal  essentials 
to  the  validity  of  the  adoption,  being  merely  intended  to  give 
greater  publicity  to  the  act,  and  to  obviate  litigation  and  doubt 
regarding  the  successiun  "  (s), 

§  186.  The  giving  and  receiving  are  absolutely  necessary  ; 
they  are  the  operative  part  of  the  ceremony,  being  that  port 
of  it  which  transfers  the  boy  fix)m  one  fiunily  into  another. 
According  to  some  authorities  nothing  else  is  so  essential,  that 
the  want  of  it  wHl  absolutely  invalidate  an  adoption.  Even 
the  datfa  homam  or  oblation  to  fire,  though  a  most  important 
part  of  the  rite  in  the  case  of  the  three  higher  classes,  has  been 
held  to  be  a  mere  matter  of  unessential  ceremonial  (t).  On  this 
point  however  there  is  a  conflict  of  authority.  The  Dattaka 
Mimamsa,  after  reciting  the  ritual  prescribed  by  Yasishta  and 
Caunakha,  both  of  which  include  the  oblation  to  fire,  says, 
"  Therefore  the  filial  relation  of  these  five  sons  proceeds  firom 
adoption  only  with  observance  of  the  forms  of  either  Yasishta  or 
Qaunakha  ;  not  otherwise  "  (m).  And  he  winds  up  the  chapter 
on  the  mode  of  adoption  by  saying,  "  It  is  therefore  established 
that  the  filial  relation  of  adopted  sons  is  occasioned  only  by  the 
(proper)  ceremonies.  Of  gift,  acceptance,  a  burnt  sacrament, 
and  so  forth,  should  either  be  wanting,  the  filial  relation  even 
fails  "  (x).  So  the  Dattaka  Chandrica,  after  giving  the  ritual  of 
Baudhyana  for  the  followers  of  the  Tittiri  Veda,  which  also 
includes  the  datta  homam,  says,  **  In  case  no  form,  as  propounded, 
should  be  observed,  it  will  be  declared  that  the  adopted  son  is 
entitled  to  assets  sufficient  for  his  marriage  "  (y).  A  Madras 
Pundit  says,  datta  homam  is  essential  to  Brahmans  but  not  to 
the  other  classes,  and  his  opinion  is  stated  to  be  correct  by  Mr. 
Colebrooke  and  Mr.  Ellis  (2).     So  Mr.  Steele  says,  "  Sudras 


(«)  Suth.  Syn.  667,  675 ;  1  N.  C.  117  ;  as  to  assent  of  GoTemment,  amle^ 

§117. 

(0  VeerapermaU  r.  Narrain  PiUay,  1  N.  C.  91,  117  ;  1  Stra.  H.  L.  95  ; 
3  Dig    244,   248  ;   V.  Singamma  v.  VenhataeharlUf  4  M.  H.  0.  165  ; 
cur.  2  Kn.  290  ;  2  W.  MacN.  199  ;  1  Gib.  98. 

(u)  D.  M.  V.  50. 

(x)  D.  M.  V.  56. 

<V)  D.  Ch.  u.  16,  17,  vi.  8  ;  2  W.  MacN.  198. 

iz)  2  StnL  H.  L  87-69. 
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cannot  perform  any  ceremonies  requiring  Muntras  from  the 
Yedas  "  (a).  Judging  from  these  passages  it  would  certainly 
seem  that  the  sacrifice  to  fire  was  essential  to  those  classes  for 
whom  it  was  prescribed,  and  probable  that  it  was  not  prescribed 
fbr  the  Sudras. 

§  137.  After  a  good  deal  of  conflict  of  decisions,  it  appears  No  religious 
to  be  now  settled  that  for  Sudras  at  all  events  no  relidous  cere-  2f'^™on»««  ^^ 

OUOTM. 

mony  is  necessary  ;  whether  this  applies  to  the  superior  classes 
seems  to  be  still  unsettled.  In  1834  the  Judicial  Committee 
said,  "  Although  neither  written  acknowledgments,  nor  the  per- 
formance of  any  religious  ceremonials,  are  essential  to  the 
validity  of  adoptions,  such  acknowledgments  are  usually  given, 
and  such  ceremonies  observed,  and  notices  given  of  the  times 
when  adoptions  are  to  take  place,  in  all  families  of  distinction, 
as  those  of  Zemindars  or  opulent  Brahmans  ;  so  that  wherever 
these  have  been  omitted,  it  behoves  the  Court  to  regard  with 
extreme  suspicion  the  proof  offered  in  support  of  an  adop- 
tion (b).  It  appears  from  the  report  of  the  case  in  Bengal  that 
the  parties  were  Brahmans.  It  was  admitted  that  no  religious 
ceremonies  were  performed.  But  both  in  the  Sudder  Court  and 
in  the  Privy  Council  their  absence  was  treated  as  merely  a 
matter  of  evidence,  and  not  as  in  itself  invalidating  the  adop- 
tion. As  a  matter  of  fact  both  Courts  found  that  the  adoption 
had  not  taken  place.  In  a  much  later  case  before  the  Privy 
Council,  where  a  Sudra  adoption  was  concerned,  the  High  Court 
of  Bengal  had  treated  it  as  an  open  question  whether  or  not  a 
Sudra  could  be  adopted  without  the  performance  of  religious 
ceremonies,  viz.,  the  offering  of  burnt  sacrifice  and  the  like. 
On  appeal  the  Judicial  Committee  said,  "  In  the  case  of  Stree- 
mutty  Joymonee  v.  Streemutty  Sibosoonderee  (Fult.  75),  it  was 
held  by  the  Supreme  Court  in  Calcutta  that  amongst  Sudras 
no  religious  ceremony,  except  in  the  case  of  marriage,  is  neces- 
sary "  (c).  In  the  view  taken  of  the  case  by  their  Lordships 
the  point  did  not  arise,  and  was  not  decided.  The  next  time 
the  point  arose  in  Bengal  between  Sudras  the  High  Court  de- 
cided, on  the  authority  of  a  i)assage  in  the  Dattaka  Nimaya, 


(a;  Steele,  46. 

(b)  Sootroffun  SutpuUy  v.  SabUra  Dhye,  2  Kn.  287,  290  ;  2  S.  D.  21  (26). 
[r)  Slreenarrain   Narrain  Mitter  r.  Srim<Ui  Krishnct,  2  B.  L.  B.  A.  C. 
27P;  U  B.L.  R.  P.  C.  171,  187. 
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classes. 


cited  in  the  Vyavustha  Darpanum,  that  the  performance  of  the 
datta  homam  was  essential  to  an  adoption  even  amongst  Sudras, 
and  as  no  such  ceremony  had  been  performed  in  the  particular 
case,  held  the  adoption  invalid  (d).  In  a  later  case,  however, 
which  was  also  between  Sudras,  the  Court  professed  to  treat 
this  decision  as  having  gone  upon  the  special  facts,  which  it 
certainly  had  not  done  ;  and  drew  a  further  distinction  between 
the  two  cases,  on  the  ground  that  "  in  the  present  case,  the 
adopted  son  is  a  brother's  son,  a  member  of  the  same  family,  in 
regard  to  whom  the  mere  giving  and  taking  may  be  sufficient 
to  give  validity  to  the  adoption  "  (p).  Finally  the  express  point 
was  referred  to  a  Full  Bench.  It  was  then  found  that  the  pas- 
sage in  the  Dattaka  Nimaya,  which  had  formerly  been  relied 
upun  as  showing  that  a  Sudra  should  adopt  with  the  dafia 
homaniy  proved  exactly  the  opposite  ;  an  essential  part  of  the 
passage  having  been  omitted.  The  Court  accordingly  answered 
the  question  put  by  saying,  "  Amongst  Sudras  in  Bengal  no 
ceremonies  are  necessary  in  addition  to  the  giving  and  taking 
of  the  child  in  adoption  "  (/). 

§  138.  Whether  the  same  rule  holds  good  in  the  three 
superior  classes  is  of  course  a  different  question.  In  Madras 
it  has  been  expressly  decided  that  even  among  Brahmans  the 
datta  hotnam  or  any  other  religious  ceremony  is  unnecessary  (^). 
The  same  rule  is  certainly  implied  in  the  case  in  Knapp,  cited 
in  the  last  Section,  though  not  decided,  and  the  opinion  of 
Jagannatha  is  to  the  same  effect  (A).  On  the  other  hand  the 
pundits  in  two  Bengal  cases  seem  to  have  laid  down  that  the 
datta  homam  was  essential  in  the  case  of  an  adoption  among 
the  three  superior  classes  («),  and  the  same  statement  was  made 


(d)  Bhmrabnath  v.  Maheschandra,  4  B.  L.  R.  A.  C.  162  ;  cited  and 
approved,  5  6.  L.  R.  A.  C.  366. 

(«)  Nittianund  v.  Krishna  Zh/al,  7  B.  L.  R.  1.  As  to  the  last  point  sug- 
gested, see  ante,  §  124. 

(/)  Bekari  Loll  v.  Indrairutniy  13  B.  L.  R.  401  ;  ace.  Dyamoyre  r. 
Basbeharef,  S.  D.  of  1852,  1001  ;  Perkask  Chunder  v.  Dhunmonnce,  S,  D. 
of  1853,  96  ;  Ahcar  v.  Bamasaicmtff  2  Mad.  Dec  67. 

iff)  Sinqamma  v.  VenkatacharlUy  4  Mad.  H.  C.  166  ;  1  Stra.  H.  L.  96  ; 
contra,  2  Stra.  H.  L.  131. 

(h)  3  Dig.  244,  248. 

(t)  AlankManjarix.  Fakir  Chand,  5  S.  D.  S.'Je  (418)  ;  Btaiabakant  ▼. 
Kishenprea,  6  S.  D.  219  (270). 
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very  recently  by  Mr.  Justice  Mitter  (k).  It  seems  also  to  have 
been  assiuned  that  this  was  the  general  rule  in  a  Bombay  case. 
There  it  had  been  omitted  in  the  case  of  an  adoption  of  a 
brother's  son.  The  pundits  held  the  adoption  nevertheless 
valid  under  a  special  text  of  Yumu.  "  It  is  not  expressly  re- 
quired that  burnt  sacrifice  and  other  ceremonies  should  be 
performed  on  adopting  the  son  of  a  daughter  or  of  a  brother, 
for  it  is  accomplished  in  those  cases  by  word  of  mouth 
alone  "  (l). 

§  139.  In  any  case  it  is  quite  clear  that  if  the  omission  of  Intentional 
the  ceremonies  has  been  intentional,  ^ith  a  view  to  leaving  the  °™"»'<^*>- 
adoption  unfinished  ;  or  if  from  death  or  any  other  cause  a 
ceremony  which  had  been  intended  has  not  been  carried  out, 
no  change  of  condition  will  take  place,  even  though  the  cere- 
monies which  have  been  omitted  might  lawfully  have  been  left 
out.  Because  the  mutual  assent,  which  is  necessary  to  a  valid 
and  completed  adoption,  has  never  taken  place  (m).  And  even 
in  cases  where  giving  and  receiving  are  sufficient,  there  must  be 
an  actual  giving  and  receiving.  A  mere  symbolical  transfer  by 
the  exchange  of  deeds  would  not  be  sufficient  (n). 

In  the  Punjab  no  ceremonial  whatever  is  required,  the  trans-  Ponjab. 
action  being  purely  a  matter  of  civil  contract  (o).    Among  the 
Moodelliars  of  Northern  Ceylon  the  only  ceremonial  appears  to  Ceylon, 
be  the  drinking  of  saflfron  water  by  the  adopting  person  (p), 

§  140.   Fifth,  THE  evidence  of  an   adoption. — There  is   Presumption  as 

no  particular  evidence  required  to  prove  an  adoption.  Those  *  option, 
who  rely  on  it  must  establish  it  like  any  other  fact,  whether 
they  are  plaintiffs  or  defendants  (q).  In  one  respect  they  are 
in  a  fevourable  position ;  that  is  in  consequence  of  the  peculiar 
religious  views  of  Hindus.  The  probability  is  that  a  sonless 
Hindu  will  contemplate  adoption;  and  this  probabihty  is  in- 
creased if  he  is  advanced  in  years  or  sickly,  if  he  has  property 

(k)  Luchmun  r.  Mohun  LaU^  16  W.  R.  179  ;  see  too  Thakoor  Oamrao  t. 
7%akooranee  Mohiab,  2  Agra.  H.  C.  103  (Cow.  Dig.  336). 

{D  Hudfut  Rao  V.  Govindrao,  2  Bor.  75,  87  ;  Steele,  45. 

(»)  2  W.  MacN.  197  ;  Isserchunder  v.  Roihtharee,  S.  D.  of  1852,  1001  ; 
B4inee  Perthad  t.  Moonskee  Syed,  25  W.  R.  192. 

(«)  Srwnarrain  Mitter  t.  Srimati  Kruhnaf  2  B.  L.  R.  A.  C.  279. 

(o)  Panjab  Customs,  82. 

ip)  Tb^valeme,  ii. 

{q)  Tuaint  Ckaran  v.  Saroda  Sundctri,  3  B.  L.  B.  A.  C.  146 ;  ffur  Dyal 
Nag  T.  Roy  KrUhto,  24  W.  R.  107. 
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Lapse  of  time 


as  evidence. 


Where  adoption 

admittedly 

invalid. 


it  would  be  most  important  to  show  that  the  alleged  adopted 
son  had  put  forward  his  title  as  owner  of,  or  interested  in  the 
property,  by  preferring  or  defending  suits,  or  proceedings  in 
the  revenue  or  magisterial  CJourts,  relating  to  the  property; 
just  as  his  failing  to  do  so  would  be  important  the  other  way. 
Again,  if  those  who  now  denied  his  title  were  shown  to  have 
been  cognisant  of,  or  to  have  joined  him  in  such  transactioM, 
the  evidence  would  be  still  stronger  in  his  favour. 

§  142.  Lapse  of  time  may  operate  in  two  ways.  First,  as 
strengthening  the  probability  of  an  adoption.  Secondly,  as 
barring  any  attempt  to  set  it  aside.  In  the  first  ease  it  goes  to 
show  that  the  adoption  was  valid ;  in  the  second  place,  it 
prevents  the  results  which  would  follow  from  holding  that  it 
was  invalid. 

First,  it  is  evident  that  where  a  length  of  time  has  elapsed 
since  an  alleged  adoption,  and  that  adoption  has  been  treated 
by  the  family  and  by  the  society  in  which  the  family  moves,  as 
a  valid  and  subsisting  one,  this  is  in  itself  strong  evidence  of 
the  opinion  of  those  acquainted  with  the  facts  that  everything 
had  taken  place  necessary  to  a  valid  adoption.  It  is  like  that 
repute  which  is  always  so  much  relied  on  in  cases  of  disputed 
marriage  or  legitimacy  (a).  But  it  is  evident  that  the  force  of 
the  testimony  lies  in  repute  prevailing  through  a  long  period  of 
time,  not  upon  the  time  itself.  If,  therefore,  it  appears  that  the 
adoption  was  kept  a  secret,  or  that  being  asserted  on  one  side 
it  was  simply  ignored  on  the  other,  and  that  no  action  was  ever 
taken  upon  it,  nor  any  course  of  treatment  pursued  in  respect 
to  the  alleged  adopted  son,  different  from  that  which  would  have 
prevailed  if  no  adoption  had  been  set  up,  then  there  is  no 
repute,  and  the  longer  the  time  during  which  such  a  state  of 
things  lasts,  the  greater  is  the  evidence  against  the  adoption. 

Secondly,  such  repute  can  have  no  effect  whatever  when  the 
admitted  facts  show  that  there  has  been  no  valid  adoption;  e,g., 
in  the  case  of  the  adoption  of  a  sister's  son  by  a  Brahman,  or  of 
a  son  by  a  man  who  had  one  living.  But  there  might  be  DactB 
or  a  course  of  dealing  which,  though  they  could  not  render  the 
adoption  valid,  would  prevent  certain  persons  from  disputing  it 


(a)  Rajendro  Nath  v.  Jogendro  Nath,  14  M.  I.  A.  67. 
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A  bar  of  this  sort  would  arise  in  two  ways  :  1,  by  way  of 
estoppel;  2,  by  way  of  the  Statute  of  Limitations. 

§  143.  FiEST. — A  merely  passive  acquiescence  by  one  person  Effect  of^cqui- 
in  an  infringement  of  his  rights  by  another  person,  or  in  an  «*5®"<^ 
assertion  of  an  adverse  right  by  another  person,  will  not  prevent 
the  former  from  afterwards  maintaining  his  own  strictly  legal 
right  in  a  court  of  law,  provided  he  does  so  within  the  period 
of  limitation  fixed  by  the  law.    The  reason  is  that  the  law  gives 
him  a  specified  period  during  which  he  may,  if  he  chooses, 
submit  with  impunity  to  an  encroachment  on  his  rights,  and 
there  is  nothing  inequitable  in  his  availing  himself  of  this 
period.    But  it  is  different  if  his  acquiescence  amounts  to  an 
active  consent  to  conduct  on  the  part  of  another  of  which  he 
might  justly  complain.     If  by  his  own  behaviour  he  encourages 
another  to  believe  that  he  has  not  the  right  which  he  reaUy 
possesses,  or  that  he  has  waived  that  right;  or  if  by  representa- 
tions or  acts  he  induces  another  to  enter  upon  a  course  which 
he  would  not  otherwise  have  entered  on,  or  leads  him  to  believe 
that  he  may  enter  on  that  course  with  safety,  then  he  will  not 
afterwards  be  allowed  to  assert  any  rights  which  are  inconsistent 
with,  or  infringed  upon  by  that  new  state  of  things  which  he 
himself  has  been  influential  in  bringing  about.    And  this  is 
equaUy  so  whether  the  right  he  is  asserting  is  a  legal  or  an 
equitable  right.    For  it  would  be  unjust  that  after  he  had  by 
his  own  conduct  induced  another  to  alter  his  position,  he 
should  afterwards  be  allowed  to  complain  of  the  very  thing 
which  he  had  himself  brought  about  (b).    This  doctrine  has 
been  api^ed  in  India  to  cases  of  invalid  adoption.    In  one, 
the  adoption,  being  that  of  a  sister's  son  by  a  Brahman,  was 
held  to  be  absolutely  invalid.     In  another,  in  Western  India, 
being  the  case  of  a  Brahman  adopted  after  npanayana  and 
marriage,  the  Court  declined  to  decide  the  question  of  in- 
validity.    In  both  cases  they  were  of  opinion  that  the  ob- 
jecting party  was  estopped  from  disputing  the  adoption,  since 
he  had  himself  not  only  acquiesced  in  it,  but  in  one  case  had 


(6)  Bama  Rau  t.  Raja  Rau,  2  Mad.  H.  C.  114  ;  Peddamutkulaty  ▼. 
JV.  Timma  Reddy,  ib.  270 ;  Bajan  v.  Basava  Ohetty,  ib.  428,  where  the 
Bn^luh  cases  are  examined,  and  the  distinction  between  legal  and  equitable 
rights  and  the  mode  in  which  they  are  baired,  is  pointed  out ;  Tarttek 
C%under  t.  Iluro  Sunkur,  22  W.  R.  267. 
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encouraged  it  and  concurred  in  it  at  the  time  it  took  place; 
and  in  another  had,  by  treating  the  adopted  son  as  a  member 
of  the  family,  induced  him  to  abandon  the  right  in  his  natural 
family  which  he  might  otherwise  have  claimed  (r).  The  appli- 
cation of  this  doctrine  is  peculiarly  just  in  cases  of  adoption. 
Even  if  the  invalidity  of  the  adoption  was  such  that  the  person 
adopted  was  not  legally  excluded  from  his  natural  family,  he 
would  necessarily  be  driven  to  legal  proceedings  to  eflPect  his 
return  into  it ;  he  migtt  be  met  by  the  Statute  of  Limitationfl, 
and  so  completely  defeated,  or  might  find  that  from  change  of 
circumstances  his  position,  when  restored  to  his  natural  family, 
was  very  different  from  what  it  would  have  been  if  he  had  never 
left  it  (d). 
Statute  of  Limi-  §  l^^-  SECONDLY. — The  Statute  of  Limitations  will  also  be  a 
tationg :  fear  in  some  casQS  to  an  attempt  to  set  aside  a  disputed  adop- 

tion ;  that  is  it  will  bar  a  suit  to  recover  property  held  under 
.  colour  of  an  adoption.  The  important  question  here  will  be, 
from  what  time  does  the  statute  run  ?  The  answer  will  be, 
from  the  time  the  party  seeking  to  set  it  aside  is  injuriously 
affected  by  it.  AVhere  a  person  would  be  entitled  to  immediate 
possession,  but  for  the  intervention  of  one  claiming  as  adopted 
son,  of  course  the  statute  must  run  at  the  very  latest  from  the 
time  at  which  the  title  to  possession  accrues,  because  from  this 
time,  at  all  events,  the  possession  of  the  adopted  son  must  be 
adverse.  But  there  are  cases  of  greater  difficulty,  where  an 
adopted  son  is  in  possession,  but  the  person  whose  rights  would 
be  affected  by  the  adoption  is  a  reversioner,  who  is  not  entided 
to  immediate  j)os8es8ion.  An  instance  of  this  sort  is  the  case 
of  an  adoption  by  a  widow  who  is  in  as  heir  to  her  hus- 
band, 
time  from  which       §  145.  Ou  this  point  there  was  a  direct  conflict  of  authority. 

In  several  cases  previous  to  1869  it  was  held  that  the  statute 
ran  from  the  time  at  which  the  adopted  son  was  put  in  posses- 
sion as  such,  with  the  cognisance  of  those  whose  rights  would 
be  affected  by  his  adoption,  and  in  such  a  public  manner  as  to   I 


it  runs. 


(c)  Gopalayan  v.  RcLyhupatiayan,  7  Mad.  H.  C.  250  ;  ScuUuhiv  Maresknr 
T.  Hari  MoreshvaTf  11  Bomb.  H.  C.  190;  PillariSettir,  Bama  LaJahmana, 
Mad.  Dec.  of  1860,  92  ;  Appuaiyan  v.  Rama  Subbaiyan,  Mad.  Dec  d 
1860,  64. 

{(l)  See  percur.f  14  M.  I.  A.  77. 
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call  upon  them  to  defend  their  rights  («).     The  whole  series  of 
authoriti^,  however,  was  reviewed  iii  a  case  which  was  referred 
to  the  decisioii  of  the  Full  Bench  of  the  High  Court  of  Bengal. 
There  the  ancestor  died  leaving  a  widow,  who  adopted  in  1824, 
and  survived  him  till  1861.     In  1866  the  snit  was  commenced 
by  the  daughter's  son  of  the  ancestor,  who  claimed  the  property, 
alleging  that  the  adoption  was  invalid.     It  was  admitted  that 
the  adopted  son  and  his  son,  the  then  defendant,  had  been  in 
possession  by  virtue  of  the  adoption  sinee  1824.    The  plaintiff's 
suit  was  dismissed  as  barred  by  limitation.    But  this  decision 
was  reversed  by  the  Full  Bench,  who  held  that  the  statute  did 
not  begin  to  run  till  the  death  of  the  widow  (/).    The  point  is 
now  regulated  by  the  later  limitation  Act,  IX.  of  1871,  sched.  II., 
§  189,  according  to  which  the  time  runs  "  from  the  date  of 
the  adoption  or  (at  the  option  of  the  plaintiff)  the  date  of  the 
death  of  the  adoptive  father."    These  words  have  been  held 
not  to  include  the  adoptive  mother.     Consequently,  where  a 
widow  adopts,  the  statute  runs  at  the  latest  from  the  adop- 
tion {g). 

§  146.  It  may  be  necessary  to  remark  that  neither  the  law  Createa  righta 
of  Estoppel  nor  the  Statute  of  Limitations  can  make  a  person  "^^^  "tatuB. 
an  adopted  son,  if  he  is  not  one.  They  can  secure  him  in  the 
possesion  of  certain  rights,  which  would  be  his  if  he  were 
adopted,  by  shutting  the  mouths  of  particular  people,  if  they 
"proposed  to  deny  his  adoption  ;  or,  by  stopping  short  any  suit 
which  might  be  brought  to  eject  him  from  his  position  as 
adopted.  But  if  it  becomes  necessary  for  the  person  who 
alleges  himself  to  have  been  adopted,  to  prefer  a  suit  to  enforce 
rights  of  which  he  is  not  in  possession,  he  would  be  compelled 
strictly  to  prove  the  validity  of  his  adoption,  as  against  all 
persons  but  the  special  individuals  who  were  precluded  from 
disputing  it. 

§  147.  Sixth. — The  Result  of  Adoption  may  be  stated  Results  of  adop- 
generally  to  be,  that  it  transfers  the  adopted  son  out  of  his  *^^°' 
natural  fiamily  into  the  adopting  family,  so  far  as  regards  all 
rights  of  inheritance,  and  the  duties  and  obligations  connected 


(«)  Bhyruh  Chundtr  v.  Kalee  Kishwwr,  a   D.   of  1850,  869,  followed  in 
Tarioas  other  caa^  which  were  examined  in  the  one  next  cited. 
(/)  Srinath  Gawjopadya  v.  Mahen  Chandra.  4  B.  L.  R.  F.  B.  3. 
(g)  Siddhcssur  Dutt  t.  Sham  Chand,  15  B.  L.  R.  9. 
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line&I  succes- 
sion. 


Collateral  suc- 
cession. 


therewith.  But  it  does  not  obliterate  the  tie  of  blood,  or  the 
disabilities  arising  from  it.  Therefore  an  adopted  son  is  jost  as 
much  incapacitated  from  marrying  in  his  natural  family  as  if 
he  had  never  left  it.  Nor  can  he  himself  adopt  a  person  out  of 
his  natural  family,  whom  he  could  not  have  adopted  if  he  had 
remained  in  it. 

Questions  of  inheritance  arise,  first  where  there  is  only  an 
adopted  son.  Secondly,  where  there  is  also  legitimate  issue  of 
the  adoptive  father.  Under  the  first  head,  succession  is  either 
to  the  paternal  line,  lineally  or  collaterally,  or  to  the  matema] 
line. 

§  148.  Where  there  is  only  an  adopted  son,  properly  consti- 
tuted, he  is  beyond  all  doubt  entitled  to  inherit  to  his  adoptive 
father,  and  to  the  father  and  grandfather  of  such  adoptive 
father,  just  as  if  he  was  his  natural-bom  son  (A).     But  there 
has  been  considerable  discussion  as  to  whether  he  was  entitled 
to  inherit  to  collaterals.    A  reference  to  the  table  of  sonship  (t ) 
will  show  that  eight  of  the  fourteen  authorities  referred  to  place 
the  adopted  son  beyond  the  sixth  in  number.    Now  all  of  these 
say  that  the  first  six  sons  inherit  to  the  father,  and  to  col- 
laterals, the  last  six  only  to  the  father.    From  this  it  is  ar^ed 
by  those  who  rely  on  the  eight,  that  he  only  succeeds  lineally  ; 
by  those  who  rely  on  the  remaining  six,  that  he  inherits  col- 
laterally also.     The  real  fact  of  course  is  that  the  two  sets  of 
authorities  represent  different  historical  periods  of  the  law  of 
adoption  ;  the  former  relating  to  a  period  when  the  adopted 
son  had  not  obtained  the  full  rights  which  he  was  recognized  as 
possessing  at  a  later  period.    The  Dattaka  Chandrica  as  usual 
tries  to  make  all  the  passages  harmonise  by  saying :  "  In  the 
same  manner  the  doctrine  of  one  holy  saint  that  the  son  ^ven 
is  an  heir  to  kinsmen — and  that  of  another  that  he  is  not  such 
heir — are  to  be  reconciled  by  referring  to  the  distinction  of  his 
being  endowed  with  good  qualities  or  otherwise,"  and  concludes 
the  controversy  by  saying,  that  wherever  a  legitimate  son  would 
succeed  to  the  estate  of  a  brother  or  other  kinsmen,  the  adopted 


{h)  D.  M.  vL  §  8,  S  ;  D.  Ch.  v.  §  26,  iii.  §  20  ;  QourbuUub  v.  Jugsfenotk 
Pershad,  F.  MacN.  159.  Sir  F.  MacNaghten  was  of  opinion  that  an  adopted 
son  in  Bengal  was  eren  in  a  better  position  than  a  natural -born  son,  as  having 
an  indefeasible  right  to  his  father's  estate,  which  a  natural-bom  son  would 
not  have.     F.  MacN.  157,  228.     Sed  qtuert  ? 

{i)  Ante,  §  65. 
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son  will  Buoceed  in  the  absence  of  such  legitimate  son  (k).    The 
Mitakshara  follows  Manu,  who  places  the  adopted  among  the 
first  clafis  of  eons,  and  of  coarse  makes  him  a  general  and  not 
merely  a  special  heir,  while  he  explains  away  the  conflicting 
texts  as  being   founded  on  the  difference  of  good  and  bad 
qualities  (Z).     The  Daya  Bhaga  on  the  other  hand  follows 
Devala,  who  makes  the  adopted  son  only  heir  to  his  father,  and 
not  to  coUaterals  (w).    Jagannatha  notices  the  point  without 
deciding  it,  merely  saying  that  the  texts  which  allow  of  an 
adopted  son  inheritiog  from  kinsmen  must  be  understood  ''  as 
relating  to  a  son  given,  who  is  endowed  with  transcendant  good 
qualities/'     As  the  Courts  of  the  present  day  do  not  weigh 
moral  differences,  this  must  be  taken  as  an  intimation  of  his 
opinion  that  collateral  succession  does  take  place  (n).    This  is 
also  the  opinion  of  Sir  F.  MacNaghten,  of  Mr,  W.  MacNaghten, 
of  Sir  Thos.  Strange,  and  of  Mr.  Sutherland  (o).    The  right 
has  also  been  affirmed  by  express  decision.     In  two  cases  the 
right  of  an  adopted  son  to  succeed  to  another  adopted  son  was 
declared  (p).    In  other  cases  the  adopted  son  was  held  entitled 
to  share  an  estate  of  his  adoptive  father's  brother  (q).   While  in 
the  last  case  that  arose,  the  adoptive  son  was  held  entitled  to 
share  in  the  property  of  one  who  was  first  cousin  to  his  grand- 
father by  adoption.    And  he  takes  exactly  the  same  share  as  a 
l^itimate  son,  when  he  is  sharing  with  all  other  heirs  than  the 
legitimate  son  of  his  adoptive  father  (r).   And  so  do  his  descen- 
dants, whether  male  or  female  («). 

(it)  D.  Ch.  V.  §  22-24. 

iO  Mitaks.  L  11,  §  30-34. 

(m)  D.  Bh.  X.  §  7,  8. 

(n)  3  Dig.  270,  272  ;  F.  MacN.  162. 

(o)  P.  MacN.  128,  132  ;  1  W.  MacN.  78  ;  2  W.  MacN.  187 ;  1  Stia.  H.  L. 
97  ;  2  Stra.  H.  L.  116 ;  Suth.  Syn.  668,  677. 

(p)  SJkamckunder  t.  Narayni  Dibeh,  1  S.  D.  209  (279) ;  affirmed  3  Kn.  65. 
(So  much  of  this  decision  as  aUowed  a  second  adoption  to  take  place  daring  the 
life  of  the  first  adopted  son  most  be  taken  as  bad.  But  a  note  states  that 
it  was  comddered  as  settling  the  right  of  an  adopted  son  to  inherit  from  the 
collstends  of  his  adoptive  father.)  Gourhv/rree  Kubraj  \.  Aft.  Mutnasaree 
JHlna,  6  &  D.  203  (250)  ;  Joy  Chundro  v.  Bhyrub  Chundro,  S.  D.  of 
1849,  461.  See  also  the  judgment  of  BobhausCf  J.  in  Ouru  Oobind  ▼. 
Anand  LaU,  5  B.  L.  R.,  K  6.  15. 

iq)  Lokenatk  Roy  t.  Shamatoonduree,  S.  D.  of  1858,  1863  ;  Kitkenath  ▼. 
Murreegofnndy  S.  D.  of  1859,  18  ;  Oooroopershad  v.  Hatbehary,  S.  D.  of 
1860,  I  411. 

(r)  Tarramohun  BhtUtacharjee  v.  Kripa  Moyee  Dehia,  9  W.  R.  423. 
(«)  S.  D.  of  1858,  1863  ;  of  1859,  18. 
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Sncceesion  cr  ^  149.  Another  question  as  to  which  there  is  a  conflict  of 

^*"'^  opinion,  which  has  not  yet  been  authoritatively  settled,  is  as  to 

the  right  of  an  adopted  son  to  succeed  to  the  family  of  his 
adoptive  father's  wife  or  wives.  Primd  facie  one  would 
imagine  that  he  must  necessarily  do  so.  The  theory  of  adop- 
tion is  that  it  makes  the  son  adopted  to  all  intents  and  pur- 
poses the  son  of  his  father,  as  completely  as  if  he  had  begotten 
him  in  lawful  wedlock.  The  lawful  son  of  a  father  is  the  son 
of  all  his  wives,  and  would  therefore,  I  presume,  be  the  heir  of 
all  or  any  of  them  (/).  And  so  it  has  been  laid  down  that  a 
son  adopted  by  one  wife  becomes  the  son  of  all  and  succeeds  to 
the  property  of  all  (w).  The  same  result  must  follow  where  the 
son  is  adopted  not  by  the  wife,  but  by  the  man  himself.  The 
Native  writeiB.     authors  of  the  Dattaka  Chandrica  and  Dattaka  Mimamsa  seem 

to  lay  the  point  down  with  the  most  perfect  clearness.     The 
former  states  that  "  where  there  may  be  a  diversity  of  mothers, 
the  sires  of  the  natural  mothers  are  first  designated  by  a  son, 
who  is  son  to  two  fathers,  at  the  funeral  repast  in  honour  of  the 
maternal  grandsires  ;  subsequently  the  sires  of  her  who  is  the 
adoptive  mother.    But  the  absolutely  adopted  son  presents 
oblations  to  the  father  and  the  other  ancestors  of  his  adoptiTC 
mother  only  ;  for  he  is  capable  of  performing  the  funeral  rites 
of  that  mother  only  "  {v).    And  the  latter  says,  "  The  fore- 
fathers of  the  adoptive  mother  only  are  also  the  maternal 
grandsires  of  sons  given  and  the  rest ;  for  the  rule  regarding 
the  paternal  is  equally  applicable  to  the  maternal  grandsires  of 
adopted  sons  {x)  ;  and  in  an  earlier  chapter  (I.  §  22)  Nanda 
Pandita  says,  "  In  consequence  of  the  superiority  of  the  hus- 
band, by  his  mere  act  of  adoption,  the  filiation  of  the  adopted, 
as  son  of  the  wife,  is  complete  in  the  same  manner  as  her  pro- 
perty in  any  other  thing  accepted  by  her  husband."     So  Mr. 
Sutherland  states  as  the  effect  of  these  passages  that — "  He  like- 
wise represents  the  real  legitimate  son  in  relationship  to  his 
adoptive    mother,  whose   ancestors  are  his  maternal   grand- 
sires "  (y).    To  the  same  effect  is  a  futwah  recorded  by  Mr. 


(t)  Manu,  ix.  §  183  ;  D.  M.  ii.  §  69  ;  D.  Ch.  i.  §  23-26, 
(tt)  Teencowrie  v.  DtnoncUh,  3  W.  R.  49. 
(r)  D.  Ch.  iii.  §  16,  17. 
(x)  D.  M.  vi.  §  50-52. 
(y)  Suth.  Syn.  668. 
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MacNaghten,  where  the  adopted  son  of  a  sister  was  held  to  be 
an  hen-  to  that  sister's  brother,  that  is  to  say,  he  inherited  to  his 
adoptive  mother's  femily  {z).  On  the  other  hand  Mr,  W.  Mac- 
Naghten  himself  decides  against  the  right  of  an  adopted  son  to 
succeed  to  property,  which  the  wife  of  the  adopting  father  had 
received  from  her  relations.  For  this  he  refers  to  a  case  in  Dedsioiui. 
Bengal,  where  he  says  the  point  was  determined  (a).  The 
current  of  decisions  upon  this  point  is  so  singular  that  it  will 
be  necessary  to  refer  to  them  in  considerable  detail. 

§  150.  In  Gunga  Mya's  case  one  of  two  brothers  had  died,  ChmgaMya's 
leaving  a  widow  and  a  daughter,  but  no  male  issue.    After  the  ^*^' 
death  of  the  widow,  the  property  got  into  the  hands  of  the 
fiEunily  of  the  other  brother.    The  daughter  sued  to  recover  it. 
According  to  Bengal  law  her  title  as  heir  was  beyond  dispute. 
It  was  met  by  an  assertion  that  the  widow  had  executed  a  deed 
of  gift  of  the  property  to  the  other  brother,  under  the  orders  of 
her  husband.    The  original  Court  found  in  favour  of  this  deed 
of  gift,  and  of  the  authority  under  which  it  was  made.    The 
plaintiff  however  alleged  that  she  had  received  from  her  hus- 
band an  authority  to  adopt,  upon  which  she  had  not  acted.    It 
is  difficult  to  see  what  bearing  the  alleged  permission  could 
have  had  upon  the  case.    On  appeal  to  the  Sudder,  one  of  the 
judges  called  upon  the  pundits  to  state,   1st,  whether  the 
daughter  or  the  brother  of  the  deceased  was  his  heir  upon  the 
death  of  the  widow  ;  2nd,  if  the  daughter,  whether  her  son, 
adopted  with  her  husband's  consent,  would  succeed  to  her 
father's  property.    The  law  officers  necessarily  answered  the 
first  question  in  favour  of  the  daughter.    As  to  the  second, 
they  said,  "  The  son  adopted  by  Gunga  Mya  by  the  consent  of 
her  husband  has  no  title  to  the  estate  to  which  she  had  suc- 
ceeded, because  according  to  the  Daya  Bhaga  an  adopted  son 
has  no  legal  claim  to  the  property  of  a  Bandhu  or  cognate, 
and  according  to  the  interpretation  of  the  text  of  Manu,  which 
admits  adopted  sons  to  the  right  of  succession  collaterally,  the 
meaning  is  succession  to  the  property  of  persons  belonging  to 
the  same  family  as  the  adopting  father,  as  fully  appears  from 
the  Munwastha  Mooktavalee  compiled  by  Eulluka  Bhatta  and 


(t)  2  W.  MacN.  8S. 

\a)  1  W.   MacN.  78,  citing  Gwnga  Mya  t.   Kishen  Kithorty   3   8.  D. 
128  (170). 
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other  authorities.  On  the  death  of  Gonga  Mya  therefore  the 
estate  left  by  her  father,  to  which  she  had  succeeded  on  the 
death  of  her  mother,  and  her  right  to  which  was  limited  to  a 
life  interest,  should  devolve  on  Kishen  Kishore,  the  brother'a 
son  of  her  father  (b),  because  when  an  estate  devolves  on  a 
childless  widow,  who  is  held  to  be  half  the  body  of  her  husband, 
it  reverts  at  her  death  to  the  heirs  of  her  husband.  So  an 
estate  which  had  devolved  on  a  daughter,  who  has  a  weaker 
claim,  should  d  fortiori  revert  to  the  heirs  of  her  father."  The 
upshot  of  the  case  was  that  the  gift  by  the  widow  to  the  brother 
and  the  permission  to  make  it,  were  both  negatived  by  the 
Sudder  Court.  The  right  of  the  daughter  was  then  undis- 
puted, and  the  Court  wisely  refrained  from  deciding  anything 
as  to  the  rights  of  a  non-existent  adopted  son.  As  a  judgment, 
therefore,  there  is  none  whatever  upon  the  point.  There  is  an 
opinion  of  the  pundits,  resting  upon  a  text  of  the  Daya  Bhaga 
which  denies  the  right  of  an  adopted  son  to  succeed  to  the 
collaterals  of  his  father  by  adoption,  and  which  has  been 
repeatedly  overruled  (§148).  They  also  refer  to  a  gloss  of 
Kulluka  upon  Manu,  as  to  which  I  can  say  nothing. 
Gungapersad's  §  151^  The  point  never  arose  again  till  1859,  when  the  con- 

verse  case  had  to  be  decided.     There  the  property  claimed  was 


Kishensoonderee  =  Hemluta  brother 

I  I 

adopts  Kistobeharee. 

Qoursoonduree 

OWMBR. 

that  of  Goursoonduree.  The  plaintiff  was  the  fourth  in  descent 
from  the  common  ancestor,  and  the  question  was  whether  the 
property  went  to  him,  or  to  Kistobeharee,  the  brother's  son  of 
Hemluta,  wife  of  Kishensoonduree.  It  was  admitted  that  if 
Hemluta  had  been  the  natural  mother  of  Goursoonduree,  the 
proper  heir  would  be  Kistobeharee  (c).  But  it  was  said  that 
the  right  of  the  maternal  relations  to  succeed  to  the  property  of 
an  adopted  son  did  not  exist.     For  this  position  the  case  of 


{b)  Both  in  the  text  and  the  citation  of  it  in  2  W.  MacN.  189,  the  word 
husband  is  substituted  for  father,  evidently  by  a  misprint. 

{c)  Kistobeharee  was  the  son  of  the  owner's  materoal  uncle.  See  iaUe, 
pott,  §429. 
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Ounga  Mya  v.  Kishen  Kishore  was  cited.  The  Judges  very  Mother's  rel»- 
properly  held  that  that  case  was  no  authority  as  a  decision,  and  ^opteTTOn!" 
refused  to  be  bound  by  the  dictum  of  the  pundit.  They  there- 
fore referred  the  case  to  their  own  pundit.  He  replied,  "  In 
the  eTent  of  an  adopted  son  dying  without  leaying  any  heir  of 
the  adoptive  &ther,  or  of  the  said  adopted  son,  the  heirs  of  the 
&ther  of  the  adoptive  mother  are  under  the  Hindu  law  entitled 
to  inherit  the  property  of  the  said  adopted  son  by  right  of  suc- 
cession." He  then  referred  to  three  authorities.  The  only  one 
which  bore  upon  the  point  of  adoption  was  the  passage  of  the 
Dattaka  Mimamsa,  above  referred  to  (d).  The  case  was  decided 
in  accordance  with  this  opinion  {e).  It  was  therefore  an  express 
decision  that  the  adoptive  mother  and  her  kindred  occupied 
exactly  the  same  relation,  for  the  purpose  of  devolution  of  pro- 
perty, to  the  adopted  son,  as  they  would  have  occupied  if  he 
had  been  her  natural-bom  son.  It  is  difficult  to  avoid  the 
conclusion,  that  if  the  property  had  devolved  from  them  instead 
of  being  claimed  by  them,  the  adopted  son  would  have  been 
equally  entitled.  It  seems  quite  clear  that  those  judges,  at  all 
events,  would  have  decided  in  his  fiavour.  The  contrary  con-  Converse  denied, 
elusion,  however,  was  arrived  at  when  the  case  actually  arose  (/). 


I 1 

Shibeunker  brother 


Owner  | 

Anud  Poornee  plaintiffs. 

=  Bejoy  Kishen 

I 

adopts 
Prosonnaath. 

There  the  plaintiffs,  who  were  nephews  of  Shibsunker,  claimed 
his  property.  His  daughter,  Anud  Poornee,  was  dead,  but  had 
left  a  husband  and  an  adopted  son.  It  was  contended  that  he 
was  the  rightful  heir.  Had  he  been  the  natural-bom  son  of 
Anud  Poornee  his  claim  would  have  been  beyond  dispute.  But 
the  Court  held  that  being  only  an  adopted  son  he  did  not  inherit 
to  the  father  of  his  adoptive  mother.  The  two  last-named  cases 
were  cited,  and  were  admitted  to  be  the  only  cases  bearing  upon 


(<i)  Ti.  §  60. 

(«)  Oungapersad  r.  Brijessuree  Ckowdrain,  S.  D.  of  1859,  1091. 

(/)  Morun  Moee  Debeah  v.  Bejoy  Kishto,  W.  R.  Sp.  No.  121. 
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Monm  Moee 
Debeah's  case 


discQBsed  : 


the  point.  The  texts  of  the  Dattaka  Mimamsa  and  Dattaka 
Ghandrica  establishing  the  relation  of  the  male  ancestors  of  the 
adoptive  mother  as  being  the  ancestors  of  the  adopted  son,  do 
not  appear  to  have  been  cited.  The  Court  relied  upon  the 
dictum  of  the  pundits  in  Gunga  Mpfs  case,  and  its  being  ac- 
cepted by  Mr.  W.  MacXaghten  as  settling  the  law,  and  upon 
the  absence  of  any  text  or  precedent  to  support  the  claim  set 
up  by  the  adopted  son.  The  case  of  GungapersJiad  Roy  appears 
to  have  been  dealt  with  differently  by  the  different  judges. 
Messrs.  Levinge  and  Roberts  say,  "All  that  the  case  of  Gnngor 
per  shad  Emj  proves  is,  that  the  ancestors  in  the  ascending  line 
of  the  adoptive  mother  of  the  adoptive  son  may,  as  distant 
relations,  inherit  the  property  of  the  said  adopted  son  when 
there  are  no  nearer  heirs;  that  is  to  say,  that  the  adoptive 
mother's  grandfather  might  succeed  as  the  29  th  in  degree,  the 
adoptive  mother's  fether  being,  according  to  Hindu  law,  the 
28th  in  degree.  The  question  now  before  us,  viz.,  the  right  of 
an  adoptive  son  to  succeed  to  his  adoptive  mother's  feither's 
estate,  was  not  raised  or  alluded  to.  It  is  no  doubt  argued  by 
the  respondent  that  there  must  be  a  reciprocal  right,  and  that 
the  adopted  son  s'aould  succeed  to  his  adoptive  mother's  father. 
But  this  we  cannot  admit  unless  it  be  in  the  relation  of  a 
BandhUy  and  in  default  of  nearer  heirs."  But,  with  all  respect 
for  the  learned  judges,  they  seemed  to  have  missed  the  effect 
of  the  decision  in  Oungapershad's  case.  There  was  no  question 
there  as  to  whether  the  relations  ex  parte  matema  of  the  adopted 
son  were  nearer  or  more  distant.  The  question  was,  whether, 
from  the  nature  of  the  case,  they  could  be  relations  at  all.  The 
point  decided  was  that  they  were  related  in  exactly  the  sione 
degree,  when  tracing  through  an  adoptive  mother,  as  if  they 
had  traced  through  a  natural  mother;  that  is,  that  an  adoptive 
mother  was  to  all  intents  and  purposes  the  same  as  a  natural 
mother,  when  questions  of  inheritance  arose.  The  natural 
mother's  father  is,  according  to  Hindu  law,  the  28th  in  degree, 
and  the  judges  admit  that  an  adoptive  mother's  fether  is  the 
same.  If  then  he  is  the  same  when  he  claims  inheritance,  it  is 
hard  to  see  why  he  should  be  different  when  inheritance  is 
claimed  from  him.  If  A.  is  the  grandfather  of  B.,  it  certainly 
seems  as  if  B.  must  be  the  grandson  of  A.  Mr.  Shumboonauth 
Pundit  states  this  difficulty  very  clearly,  and  answered  it  by 
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Baying,  "  Such  reciprocal  rights  are  not,  however,  invariably  any 
part  of  the  Hindu  system  of  succession.  A  nian  never  succeeds 
his  own  daughter;  and  a  husband  is  not  invariably,  to  all  kinds 
of  his  wife's  streedhun  property,  her  heir  exclusively  or  jointly 
with  others;  and  though  to  some  streedhun  of  a  stepmother  a 
son  may  be  heir,  she  can  never  claim  any  inheritance  from  such 
a  son  of  her  husband." 

§  152.  But  there  seems  to  be  a  good  deal  of  fallacy  in  this  further  discus- 
argument  also.  The  want  of  reciprocity  in  the  two  first-named  *^^^' 
cases  arises  from  the  difference  of  the  property  claimed.  A 
daughter  is  heir  to  her  father's  property,  because  she  is  part  of 
hicoself,  and  through  her  i^ue  rescues  him  from  hell.  But  the 
only  property  to  which  he  could  be  her  heir,  would  be  either 
property  inherited  by  her  from  her  husband,  or  her  streedhun. 
To  the  former  he  obviously  has  no  natural  claim.  Succession 
to  the  latter  rests  upon  special  ground,  cmd  her  father  is  in 
certain  cases  her  heir  as  to  it(^).  Similarly  the  wife  is  her 
husband's  heir,  because  she  offers  the  faneral  cake  to  him,  and 
is  the  surviving  half  of  himself.  The  only  property  to  which 
he  could  be  her  heir  would  be  property  inherited  from  her  own 
femily  or  her  streedhun.  As  to  both  of  these  he  is  in  the  same 
position  as  her  father  in  the  cases  above  described.  But  in  fiict 
all  such  discussions  seem  quite  beside  the  question.  The  answer 
given  by  Mr.  Justice  Shumboonauth  depends  on  the  ambiguous 
meaning  of  the  words  "  reciprocal  rights."  In  one  sense  there 
are  not  reciprocal  rights  between  a  father  and  a  son.  The  son 
is  next  heir  to  the  father,  but  the  father  is  only  seventh  heir  to 
the  son.  In  another  sense  there  are  reciprocal  rights;  that  is, 
given  the  paternal  relationship,  the  rights  of  the  son  from  the 
father  follow  just  as  much  as  the  rights  of  the  father  from  the 
son,  whatever  those  rights  may  be  in  each  case.  Gungapershad's 
case  decided,  that  with  reference  to  the  rights  of  ascendants, 
adoptive  maternity  stood  on  exactly  the  same  footing  as  natural 
maternity.  The  question  to  be  answered  is,  why  this  should  not 
hold  equally  good  in  the  case  of  descendants.  To  this  question* 
it  is  submitted,  that  the  illustrations  furnished  by  Shumboonauth, 
J.,  were  no  answer. 

§  153.  Again,  it  was  said  by  the  two  other  judges,  "the 

(g)  1  Stra.  H.  L.  249. 


142 


RESULTS   OF   ADOPTION. 


Morun  Moee 
Debeah's  case 


followed  in 
Madras. 


adopted  son  standing  in  the  same  relation  as  a  natural-born 
son  to  his  adoptive  mother  or  her  father,  is  altogether  opposed 
to  the  theory  and  principle  of  adoption  in  the  Hindu  system. 
According  to  it  a  son  of  some  sort  is  essential  to  the  eternal 
happiness  of  a  man,  and  in  consideration  of  the  performance  of 
funeral  obsequies,  the  adopted  son  succeeds  to  the  estate  of  his 
adopting  father.  But  the  woman  needs  no  such  mediation." 
This  is  quite  true,  but  is  again  beside  the  question.  The  only 
point  is,  how  far  does  the  fiction  of  Hindu  law  as  to  the  effect 
of  adoption  extend.  This  can  only  be  ascertained  by  reference 
to  Hindu  writers,  and  the  passages  of  the  Dattaka  Mimamsa 
and  Dattaka  Chandrica  above  quoted  (§  149)  seem  to  establish 
that  affiliation  makes  the  adopted  be  the  son,  not  only  of  his 
adoptive  father,  but  of  that  fether's  wife  or  wives,  exactly  as  if 
he  had  been  begotten  by  the  father  upon  the  wife  or  upon  one 
of  the  wives.  If  so,  the  fact  that  adoption  is  not  necessary  for 
a  woman  does  not  preclude  heirship  to  her  or  through  her,  any 
more  than  it  prevents  the  adopted  son  being  heir  to  his  father's 
brother,  who  did  not  require  the  adoption. 

§  154.  This  decision  was  followed  in  Madras  in  a  case  where 
the  property  of  an  adoptive  mother's  father  was  in  dispute,  the 
claimants  on  one  side  being  her  son  by  adoption,  on  the  other 
side  the  grandson  of  her  father's  brother.  The  former,  if  natural 
bom,  was  of  course  the  heir.  But  the  claim  of  the  latter  was 
maintained  by  the  High  Court.  It  was  admitted  that  the 
Dattaka  Mimamsa  was  in  favour  of  the  succession,  and  also  that 
an  argument  in  support  of  it  might  fairly  be  drawn  fix>m  the 
Bengal  case  in  1869.  But  against  this  the  Court  put  the  direct 
decision  in  W.  R.  Sp.  No.  121,  and  proceeded  to  observe, 
"  There  is  no  direct  text  of  Hindu  law,  with  exception  of  those 
in  the  Dattaka  Mimamsa  (A),  nor  is  there  any  case  to  be  found 
in  either  of  the  Presidencies  favouring  such  a  claim.  Why 
should  the  claim  be  of  so  rare  occurrence  if  there  is  any  founda- 
tion for  the  right?  Then  there  is  an  utter  silence  of  the  law 
in  parts  of  it  where  it  might  be  particularly  expected  to  speak 
out  upon  this  subject;  as  where  barrenness  and  childless  widow- 
hood are  spoken  of  as  bars  to  inheritance,  and  where  the  ex- 
pression *  capable  of  bearing  children '  occurs  "  (i ). 

(h)  Those  in  the  D.  Ch.  appear  to  have  been  overlooked, 
(t)  Chinna  RamakriHna  v.  Minatt/ti,  7  Mad.  H.  C.  245. 


SUCCESSION    EX   PARTE   MATERNA.  143 

§  155.  On  the  other  hand  in  Bengal,  in  a  case  subsequent  Adopted  son 
to  the  case  of  Morun  Moee  Debiah,  it  has  been  held  that  an  ^£  ^optWe  ^ 
adopted  son  succeeds  to  the  stridhun  of  his  adoptive  mother,  mother. 
Neither  the  last-named  case  nor  that  of  1859  are  referred  to. 
The  Court  distinguished  the  case  from  the  dictum  of  the 
pandits  in  Gunga  MyoHs  case  (§  150)  by  saying,  "  The  question 
put  to  the  pundit  related  to  property  which  had  descended  to  a 
woman  from  her  father  not  as  streedhun,  but  in  the  ordinary 
course  of  inheritance ;  and  it  may  be,  as  explained  to  us  by 
Baboo  Kishen  Kishore,  that  the  reason  why  the  adopted  son  is 
excluded  from  the  succession  in  such  cases  is,  that  he  is  adopted 
into  his  adoptive  father's  famOy,  and  not  into  his  mother's 
family,  and  cannot  perform  the  shradh  of  his  maternal  grand- 
father, though  he  can  perform  that  of  his  adoptive  mother. 
But  with  regard  to  streedhun  the  adopted  son  would  succeed  to 
it  after  the  daughters  as  a  son  bom  "  {k).    It  would  be  inte- 
resting to  know  where  Baboo  Kishen  Kishore  found  the  state- 
ment that  an  adoptive  son  cannot  perform  the  shradh  of  his 
maternal  grandfather.    Certainly  not  in  the  Dattaka  Mimamsa 
or  Dattaka  Chandrica,  both  of  which  assert  exactly  the  opposite. 
Nor  is  it  obvious  why  there  should  be  any  such  distinction. 
The  only  fiction  consists  in  making  the  adopted  son  be  the  son 
of  his  adoptive  mother.    This  the  case  just  cited  has  decided 
that  he  is.     But  if  that  step  is  once  granted,  it  seems  to  follow 
that  he  must  be  the  grandson  of  that  mother's  father,  and  so  on 
through  the  rest  of  the  series. 

§  156.  The  very  case  above  suggested  by  the  Bengal  High  N.  W.  Provinces 
Court  actuaUy  arose  very  lately  in  the  N.  W.  Provinces.  There  ^J^'*'*  ^^ 
an  adopted  son  claimed  property  which  his  adoptive  mother 
had  taken  by  inheritance  from  her  own  father.  She  of  course 
only  took  it  for  life,  and  the  plaintiff  could  not  succeed  unless 
he  could  make  out  that  he  was  the  heir  of  her  father  (/).  It 
was  contended  that  he  was  not  such  an  heir.  AH  the  previous 
cases,  except  that  of  the  Madras  High  Court,  were  cited.  The 
Full  Bench,  however,  decided  in  favour  of  the  plaintiff,  holding 
that  upon  adoption  the  aflSliation  of  the  son  became  complete, 


ik)  Teen  Cowrie  v.  Dinonath,   3  W.  R.   40,  and  so  laid  down  by  the 
Pandrto  in  Bombay,  1  W.  &  B.  207. 
(/)  See  fatwah,  ante,  §  150. 
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and  that  he  obtained  exactly  the  same  rights  in  the  maternal 
line  as  he  wonld  have  possessed  if  he  had  been  the  natural-bora 
son  of  the  adopter's  wife  (m).  The  result  on  the  whole  appears 
to  be,  that  reasoning  and  the  Hindu  writers  are  in  fiivour  of  the 
claims  of  the  adopted  son  to  succeed  ex  parts  maternd  as  well  as 
ex  parte  paterna ;  and  that  as  regards  judicial  authority,  the 
Madras  High  Court  and  that  of  the  N.  W.  Provinces  are  in 
direct  conflict  with  each  other,  while  the  pundits  and  Judges  of 
the  Bengal  High  Court  are  in  conflict  with  themselves.  Digmu 
vindice  nodus. 
After-born  §  157.  Cases  where  a  legitimate  and  an  adopted  son  exist 

legitimate  son.      together  can  only  occur  lawfully,  where  a  legitimate  son  has 

been  bom  after  an  adoption.  The  adoption  of  a  son  by  one 
who  had  male  issue  would  be  absolutely  invalid  (§  95),  and  the 
son  so  adopted  would  be  entitled  to  no  share  whatever.  It  may 
be  suggested,  on  the  authority  of  a  text  ascribed  to  Mann,  that 
he  would  be  entitled  to  have  his  marriage  ceremony  performed, 
which  I  suppose  includes  maintenance  also.  But  the  text,  if  in 
force  at  all  at  present,  seems  to  me  to  relate  rather  to  informal 
than  to  wholly  invalid  adoptions,  which  would  create  no  change 
Share  of  adopted  of  status  (w).  Where  however  a  legitimate  son  is  bom  after 
^^  an  adoption,  which  was  valid  when  it  took  place,  the  latter  is 

entitled  to  share  along  with  the  legitimate  son,  taking  a  portion 
which  is  sometimes  spoken  of  as  being  one-fourth,  and  some- 
times as  being  one-third  of  that  of  the  after-bom  son  {d).  Dr. 
Wilson  says  that  the  variance  is  only  apparent,  and  that  all  the 
texts  mean  the  same  thing,  viz.,  that  the  property  should  be 
divided  into  four  shares,  of  which  the  adopted  son  gets  one. 
That  is  to  say,  he  gets  one-fourth  of  the  whole,  or  one-third  of 
the  portion  of  the  natural-bom  son  {p).  Whatever  may  have 
been  the  original  meaning  of  the  texts,  a  difference  of  usage 
seems  to  have  sprung  up,  according  to  which  the  adopted  son 
takes  one-third  of  the  whole  in  Bengal,  and  one-fourth  of  the 
whole  in  other  Provinces  which  follow  Benares  law  {q).     The 

(m)  Sham  Kuar  v.  Gaya  Dirit  1  All.  255. 

(n)  D.  M.  vi.  §  1,  2  ;  D.  Ch.  vi.  §  3. 

(o)  D.  M.  X.  §  1  ;  D.  Ch.  v.  §  16,  17  ;  Mit.  i.  11,  §  24,  25  ;  D.  Bh.  x. 
§  9 ;  D.  K.  S.  viii.  §  23 ;  3  Dig.  164,  179,  290 ;  V.  May,  iv.  5,  §  25  ;  2 
W.  MacN.  184. 

(jp)  Wilson's  Works,  v.  52 

(?)  1  W.  Mac.N.  70 ;  2  W.  MacN.  184  ;  P.  MacN.  137  ;  TaramokmnT. 
Kripa  Moycc,  9  W.  U.  423  ;  1  Stra.  H.  L.  99. 
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Madras  High  Court,  however,  have  decided  on  the  authority  of  MadrM. 

the  Sarasvati  Yilasa,  that  the  fourth  which  he  is  to  take  is  not 

a  fourth  of  the  whole,  hut  a  fourth  of  the  share  taken  by  the 

legitimate  son.     Consequently  the  estate  would  be  divided  into 

Sive  shar^,  of  which  he  would  take  one,  and  the  legitimate  son 

the  remainder.    A  similar  construction  has  been  put  upon  the 

texts  in  Bombay  (r).     Nanda  Pandita  suggests  a  further  ex-  Bombay. 

planation,  that  he  is  to  take  a  quarter  share  ;  i.e.,  a  fourth  of 

what  he  would  have  taken  as  a  legitimate  son,  that  is  to  say  a 

fourth  of  one  half,  or  one  eighth  (s).     Where  there  are  several 

after-bom  sons,  of  course  the  shares  will  vary  according  to  the 

principle  adopted.     Supposing  there  were  two  legitimate  sons, 

then  upon  the  principle  laid  down  by  Mr.  MacNaghten  the 

estate  would  be  divided  into  seven  shares  in  Benares,  and  into 

five  shares  in  Bengal.    According  to  the  Sarasvati  Vilasa  it 

would  be  divided  into  nine  shares,  the  adopted  son  taking  one 

share  in  each  case.    According  to  Nanda  Pandita  he  would 

take  one  twelfth  (t).     Among  various  castes  in  Western  India 

the  rights  of  the  adopted  son  vary  from  one  half,  one  third,  and 

one  fourth  to  next  to  nothing,  the  adoptive  fether  being  at 

liberty,  on  the  birth  of  a  legitimate  son,  to  give  him  a  present 

and  turn  him  adrift  («). 

According  to  a  text  of  Vridda  Gautama,  an  adopted  and  an  Sudnw. 
after-bom  son  share  equally.  This  text  is  said  in  the  Dattaka 
Chandrica  to  apply  only  to  Sudras,  and  in  the  Dattaka 
Mimamsa  it  is  explained  away  altogether,  as  referring  to  an 
after-bom  son  destitute  of  good  qualities.  Mr.  W.  Mac- 
Naghten and  Sir  Thomas  Strange  say  it  is  in  force  among 
Sudras  in  Southern  India,  and  M.  Gibelin  says  it  is  the  rule 
among  all  classes  in  Pondicherry.  It  is  the  rule  still  in 
Northern  Ceylon.  Baboo  Shamachum  says  that  in  Bengal 
this  rule  only  applies  to  the  lower  class  of  Sudras  (v), 

§  158.  When  the  legitimate  and  adopted  son  survive  the  Sorrivorehip. 
father,  and   then  the  legitimate  son  dies  without  issue,  it  has 


(r)  Aypavu  v.  NUadcUchi,  1  Mad.  H.  C.  45  ;  1  W.  &  B.  43. 
(«)  D.  M.  ▼.  §  40  ;  Suth.  Syn.  678. 
(n  F.  KacN.  151  ;  1  MacN   70. 
(«)  Steele,  47,  186. 

(r)  D.  M,  ▼.  §  43  ;  D.  Ch.  v.  §  32 ;  1  Stra.  H.  L.  99  ;  1  W.  MacN.  70,  n.  ; 
1  Gib.  82  ;  Thesawal.  ii  §  2  ;  V.  Dari>.  979. 
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been  held  in  Madras  that  the  adopted  son  takes  the  whole 
property  by  survivorship  {x).  Of  course  it  would  be  different 
in  Bengal,  if  the  legitimate  son  left  a  widow,  .daughter,  &c. 

§  159.  By  adoption  the  boy  is  completely  removed  fix>m  his 
natural  family  as  regards  all  civil  rights  or  obligations.  He 
ceases  to  perform  funeral  ceremonies  for  those  of  his  family 
for  whom  he  would  otherwise  have  offered  oblations,  and  he 
loses  all  rights  of  inheritance  as  completely  as  if  he  had  never 
been  bom  {y).  And,  conversely,  his  natural  family  cannot 
inherit  from  him  (z),  nor  is  he  liable  for  their  debts  {a).  Of 
course,  however,  if  the  adopter  was  already  a  relation  of  the 
adoptee,  the  latter  by  adoption  would  simply  alter  his  degree 
of  relationship,  and  as  the  son  of  his  adopting  father,  would 
become  the  relative  of  his  natural  parents,  and  in  this  way 
mutual  rights  of  inheritance  might  still  exist.  The  rule  is 
merely  that  he  loses  the  rights  which  he  possessed,  qua  natural 
son.  And  the  tie  of  blood,  with  its  attendant  disabilities,  is 
never  extinguished.  Therefore,  he  cannot  after  adoption  marry 
any  one  whom  he  could  not  have  married  before  adoption  (ft). 
Nor  can  he  adopt  out  of  his  own  natural  family  a  person  whom, 
by  reason  of  relationship,  he  could  not  have  adopted  had  he 
remained  in  it  (r).  He  is  equally  incompetent  to  marry  within 
his  adoptive  family  within  the  forbidden  degrees  id). 

§  160.  An  exception  to  the  rule  that  adoption  severs  a  son 
ftx)m  his  natural  family  exists  in  the  case  of  what  is  called  a 
dwyamu^hyayana,  or  son  of  two  fathers.  This  term  has  a 
twofold  acceptation.  Originally  it  appears  to  have  been 
applied  to  a  son  who  was  begotten  by  one  man  upon  the 
wife  of  another,  but  for  and  on  behalf  of  that  other.  He  was 
held  to  be  entitled  to  inherit  in  both  families,  and  was  bound 
to  perform  the  funeral  oblations  of  both  his  actual  and  his 


(a;)  1  Mad.  H.  C.  49,  note. 

{y)  Mann,  ix.  142  ;  D.  M.  yi.  §  6-8  ;  D.  Cb.  ii.  §  18-20  ;  Mit.  i.  11,  §  32  ; 
V.  May,  iv.  5,  §  21.     See  contra^  1  Gib.  95,  as  to  Pondicherry. 

(z)  1  W.  Mao.N.  69;  Rayan  Kristnamachariar  v.  Kuppantengar^  1  Mad. 
H.  C.  180. 

(a)  PranvvHuhh  Gohul  v.  Dfocristn  Todjaramy  Bomb.  Sel.  Bq^  4  ; 
Ka^ueperihad  v.  Bunseedhur,  i  N.  W.  P.  (S.  D.)  343. 

{b)  D.  M.  vi.  §  10  ;  D.  Ch.iv.  §  8 ;  V.  May,  iv.  5,  §  30. 

(c)  Moottia  Moodelly  v.  Uppon  Venkaincharry^  Biad.  Dec.  of  1858,  p.  117. 
"  {d)  D.  M.  vi.  §  25,  38. 
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fictitaouB  fatha*s  (e).  This  is  the  meaning  in  which  the  tenn 
is  used  in  the  Mitakshara,  bat  sons  of  this  class  are  now  obso- 
lete (/).  Another  meaning  is  that  of  a  son  who  has  been 
adopted  with  an  express  or  implied  understanding  that  he  is 
to  be  the  son  of  both  fathers.  This  again  seems  to  take  place 
nnder  different  drenmstances.  One  is  what  is  called  the 
Anitya,  or  temporary  adoption^  where  the  boy  is  taken  from  a 
different  gotra,  after  the  tonsure  has  been  performed  in  his 
natural  family.  He  performs  the  ceremonies  of  both  fethers, 
and  inherits  in  both  families,  but  his  son  returns  to  his  original 
gotra  (g).  This  form  of  adoption  seems  now  to  be  obsolete. 
At  «idl  eyents  I  know  of  no  decided  case  affirming  its  existence. 
Another  case  is  that  of  an  adoption  by  one  brother  of  the  son  of 
another  brother.  He  is  already  for  certain  purposes  considered 
to  be  the  son  of  his  uncle.  When  he  is  the  only  son,  the  law 
appears  to  reconcile  the  conflicting  principles  that  a  man 
should  not  give  away  his  only  son,  and  that  a  brother's  son 
should  be  adopted,  by  allowing  the  adoption,  but  requiring  the 
boy  so  adopted  to  perform  the  ceremonies  of  both  fathers,  and 
admitting  him  to  inherit  to  both  in  the  absence  of  legitimate 
issue.  It  is  stated  by  Mr.  Strange  in  his  Manual  that  the 
dkffycmushyayana  in  this  sense  also  is  obsolete.  And  so  it 
was  laid  down  in  one  Madras  case.  But  the  weight  of 
authority  in  opposition  to  that  statement  seems  to  be  oTer- 
whelming  (A). 

§  161.  Where  a  legitimate  son  is  bom  to  the  natural  father  After-bom  son. 
of  a  dicyamuahyayanay  subsequently  to  the  adoption,  the  latter 
takes  half  the  share  of  the  former  ;  if,  however,  the  legitimate 
son  is  bom  to  the  adopting  father,  the  adopted  son  takes  half 
the  share  which  is  prescribed  by  law  for  an  adopted  son,  exclu- 
sively related  to  his  adoptive  father,  where  legitimate  issue  may 
be  subsequehtly  bom  to  that  person  (t),  that  is  half  of  one 

(e)  ftindb.  ii.  2,  §  12 ;  Nar.  13,  §  23  ;  D.  Ch.  u.  §  35. 

(/)  Mit.  L  10  ;  2  Stra.  H.  Ii.  82,  118. 

(g)  2  Stra.  H.  L.  120 ;  1  W.  MacN.  71.  See  futwah  of  Pundits  in  Shumr 
9hcn  MuU  V.  DUraj  Konwur,  2  S.  D.  169  (216) ;  D.  M.  vi.  §  41-43  ; 
P.  CL  ii.  §  37. 

(A)  Stra.  Man.  §  99 ;  Mad.  Dec.  of  1859,  p.  81  ;  D.  Ch.  v.  §  33 ;  V. 
Maj,  IT.  5,  §  22,  25  ;  D.  M.  vi.  §  84-36,  47,  48.  And  see  authorities  cited 
€&nt€,  §  127. 

(f)  D.  Ch.  ▼.  §  83,  34. 
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fourth  or  one  third,  according  to  the  doctrines  of  diflTerent 
schools  (§  157).  The  Mayukha,  however,  seems  only  to  allow 
him  to  inherit  in  the  adoptive  family,  if  there  are  legitimate 
son^  subsequently  bom  in  both,  and  then  gives  him  the  share 
usual  in  such  a  case  where  the  adoption  has  been  in  the 
ordinary  form,  that  is,  one  fourth  or  one  third  {k).  It  lays 
down  no  rule  for  the  case  of  legitimate  sons  arising  in  one 
family  only. 
Origin  of  rule.  §  162.  It  is  probable   that    the  rule  which   deprived  an 

adopted  son. of  the  right  to  inherit  in  his  natural  family,  origi- 
nated, not  from  any  fiction  of  a  change  of  paternity,  but 
simply  from  an  equitable  idea,  that  one  who  had  been  sent  to 
seek  his  fortunes  in  another  family,  and  whose  services  were  lost 
to  the  family  in  which  he  was  bom,  ought  not  to  inherit  in  both. 
This  is  the  view  taken  of  the  matter  in  the  Punjab,  where  it  is 
said  that  if  the  natural  father  dies  without  heirs,  the  village  cus- 
tom would  be  in  favour  of  the  child's  double  succession  (/).  In 
Pondicherry  a  boy,  notwithstanding  adoption,  preserves  his 
rights  of  inheritance  in  his  natural  family,  if  he  has  not  found 
a  sufficient  fortune  in  his  acquired  family,  and  in  all  cases  if 
his  natural  father  and  brothers  have  died  without  issue.  This 
doctrine,  however,  is  based  not  upon  any  special  usage,  but 
upon  the  view  which  the  French  jurists  have  taken  of  the 
Hindu  texts  (m).  The  Thesaicaleme  merely  states  that  "  an 
adopted  child,  being  thus  brought  up  and  instituted  as  an 
heir,  loses  all  claim  to  the  inheritance  of  his  own  parents,  as 
he  is  no  longer  considered  to  belong  to  that  family,  so  that  he 
may  not  inherit  from  them."  It  is  not  stated  whether  his 
right  would  revive  if  there  were  no  heirs  in  his  natural  family. 
But  he  only  forfeits  rights  to  the  extent  to  which  he  acquires 
others  ;  therefore  if  his  adoption  is  only  by  the  husband,  he 
continues  to  inherit  to  his  natural  mother  ;  if  it  is  only  by  the 
wife,  he  continues  to  inherit  to  his  natural  father  (n). 

§  163.  A  question  of  very  great  importance,  which  seems  plain 
enough  in  theory,  but  which  appears  to  be  still  unsettled,  is  as 


(ifc)  v.  May,  iv.  5,  §  25. 

{D  Punjab  Cust.  81. 

(m)  1  Gib.  95,  citing  D.  M.  i.  §  31,  32,  vi.  §  9  ;  Mit.  i.  10,  §  1,  note,  §  32, 

note. 

\n)  Thesawal.  ii.  §  2. 
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to  the  effect  of  an  invalid  adoption.    Primd  facie  one  would  Effect  of  an  in- 
imagine  that  it  would  confer  no  rights  in  the  adoptive  family,       *      opuon. 
and  take  away  no  rights  in  the  natural  family.     The  claim  to 
enforce  rights  in  the  former  family,  or  to  resist  them  in  .the 
latter,  must  depend  upon  a  change  of  statics,  and  if  the  adop- 
tion, upon  which  such  change  depended,  were  invalid,  it  would 
seem  as  if  no  change  could  have  taken  place.     But  there  cer- 
tainly is  much  authority  the  other  way.    I  have  already  (§  121) 
noticed  the  texts  which  award  maintenance  to  a  son  adopted 
oat  of  an  inferior  class,  and  suggested  that  they  are  merely  a  sur- 
vival from  a  time  when  such  adoptions  were  in  fact  valid,  though 
less  •efficacious  than  others  (o),    A  text  is  also  ascribed  to  Manu 
which  lays  down  that  "  He  who  adopts  a  son  without  observing 
the  rules  ordained,  should  make  him  a  participator  of  the  rites  of 
marriage,  not  a  sharer  of  wealth."     This  text  seems  to  be  inter- 
preted as  applying  to  a  person  who  makes  an  adoption  without 
observing  the  proper  forms  (p).     Sir  Thomas  Strange  cites  Madns. 
these  texts,   as  establishing  that  a  person   may  be   adopted 
under  circumstances  which  will  deprive  him  of  his  rights  in 
one  family,  without  entitUng  him  to  more  than  maintenance  in 
the  other.     But  he  questions  the  proposition  in  a  note,  and 
refers  to  Mr.  Sutherland  as  being  of  opinion  that  if  the  adop- 
tion were  void  the  natural  rights  would  remain  (q).    In  one 
old  case  the  pimdits  of  the  Sudr  Court  of  Madras  laid  it  down, 
that  an  adoption  of  a  married  man  over  thirty  years  of  age, 
and  with  three  children,  was  invalid,  but  that  he  was  entitled 
to  maintenance  in  the  family  of  his  adopting  father.     The  pro- 
position was  cited  before  the  High  Court,  and  approved  of. 
The  approval,  however,  was  extra-judicial,  as  the  High  Court 
considered  that  they  were  bound  by  former  decrees  to  treat  the 
adoption  as  vahd,  and  actually  awarded  the  plaintiff  his  full 
rights  as  adopted  son  (r).     In  a  later  case,  where  a  boy  had 
been  adopted  by  a  widow  without  any  authority,  it  was  held 
that  the  adoption  was  wholly  invalid,  and  gave  the  boy  no 
right  to  maintenance.     The  Court  said  :  "  In  reason  and  good 
sense  it  would  hardly  seem  a  matter  of  doubt  that  where  no 

(o)  See  per  cur.  J  1  Mad.  H.  C.  367. 

(p)  D.  M.  V.  §  45  ;  D.  Cb.  ii.  §  17,  vi.  §  8. 

{qf  I  Stra.  H.  L.  82. 

(r)  Ayyatu  Muppanar  v.  SUadatcki^  1  Mad.  H.  C.  45. 
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valid  adoption,  in  other  words,  no  adoption,  has  taken  place,  no 
claim  of  right  in  respect  of  the  legal  relationship  of  adoption 
can  properly  be  enforced  at  law."  The  Court  also  expressed 
their  opinion  that  the  natural  rights  of  the  plaintiff  remained 
quite  unaffected  («). 

Bengal.  §  164.  In  Bengal  the  case  has  twice  arisen  incidentallj, 

though  in  neither  instance  in  such  a  manner  as  to  require  a 
decision.  In  the  first  case,  which  was  before  the  Supreme 
Court,  Colvile,  C. J.,  said,  "  It  has  been  said  on  one  side  and 
denied  on  the  other  (neither  side  producing  either  evidence  or 
authority  in  support  of  their  contention)  that  a  Dattaka,  or  son 
given,  would  forfeit  the  right  to  inherit  to  his  natural  father, 
even  though  he  might  not,  for  want  of  sufficient  power,  have 
been  duly  adopted  into  the  other  family.  This  proposition 
seems  to  be  contrary  to  reason,  but  for  all  that  may  be  very 
good  Hindu  Law.  But  from  the  enquiries  we  have  made,  we 
believe  the  true  state  of  the  law  on  the  subject  to  be  this. 
There  may  undoubtedly  be  cases  in  which  a  person,  whose 
adoption  proves  invalid,  may  have  forfeited  his  right  to  be 
regarded  as  a  member  of  his  natural  family.  In  such  a  case 
some  of  the  old  texts  speak  of  him  as  a  slave,  entitled  only  to 
maintenance  in  the  family  into  which  he  was  imperfectly 

Depends  on  per-    adopted.     But  one  very  learned  person  has  assured  me,  that 

the  impossibility  of  returning  to  his  natural  femily  depends,  not 
on  the  mere  gift  or  even  acceptance  of  a  son,  but  on  the  degree 
in  which  the  ceremonies  of  adoption  have  been  performed  ;  and 
that  there  is  a  difference  in  this  respect  between  Brahmans  and 
Sudras.  A  Brahman  being  unable  to  return  to  his  natural 
family  if  he  has  received  the  Brahmanical  thread  in  the  other 
family  ;  the  Sudra,  if  not  validly  adopted,  being  able  to  return 
to  his  natural  family  at  any  time  before  his  marriage  in  the 
other  family.  Even  if  it  be  granted  that  a  person,  merely 
because  he  is  a  Dattaka,  or  son  given,  apart  ftx)m  the  perform- 
ance of  any  further  ceremony,  becomes  incapable  of  returning 
to  his  natural  family,  that  rule  would  not  govern  the  case  of  an 
adoption  that  was  invalid  because  the  widow  had  not  power  to 
adopt.  For  to  constitute  a  DattaJca,  there  must  be  both  gift 
and  acceptance.    A  widow  cannot  accept  a  son  for  her  husband 

{s)  Bawani  Sanhara  v.  Ambahai^  1  Mad.  H.  C.  363. 
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nnlees  she  is  duly  empowered  to  do  so,  and,  therefore,  her  want 
of  authority,  if  it  invalidates  the  adoption,  also  invalidates  the 
gift"(0. 

§  165.  In  the  above  passage,  the  words  "  ceremonies  after  Bale  suggested, 
adoption"  ought  apparently  to  be  substituted  for  the  words 
"  ceremonies  of  adoption."    The  principle  of  the  rule  suggested 
seems  to  be,  that  a  man  cannot  take  his  place  in  his  natural 
femily  unless  the  essential  ceremonies  have  been  performed  in 
it,  and  that  if  performed  in  a  wrong  family  they  cannot  be 
performed  over  again  in  the  right  one.     But  that  where  no 
Bach  ceremonies  have  followed  upon   the  adoption,  he  can 
return,  if  there  has  not  been  a  valid  giving  and  receiving. 
Where  there  has  been  a  valid  giving  and  receiving,  then,  ap- 
parently, he  could  not  return,  even  though,  in  consequence  of 
some  other  defect,  the  adoption  may  have  been  so  far  invalid, 
as  not  to  invest  the  person  taken  with  the  full  privileges  of  an 
adopted  son.    . 

§  166.  In  the  other  Bengal  case,  the  Court  refused  to  enforce 
specific  performance  of  a  contract  to  give  a  boy  in  adoption  in 
consideration  of  an  annuity.    They  said  that  this  would  be  a 
Krita  adoption  which  is  now  invalid,  therefore  that  the  con- 
tract, "  if  it  were  capable  of  being  carried  out,  and  were  recog- 
nized by  the  Court,  would  involve  an  injury  to  the  person  and 
property  of  the  adopted  son,  inasmuch  as  if  it  could  be  proved 
that  the  boy  was  purchased  and  not  given,  it  is  very  probable 
that  the  adoption  would  be  set  aside  ;  and  if  such  adoption 
were  set  aside,  he  would  riot  only  lose  his  status  in  the  family 
of  his  adopting  &ther,  but  also  lose  his  right  of  inheritance  to 
his  natural  parents  "  (w).    In  this  case  there  would  have  been 
a  complete  giving  and  acceptance.     But  if  the  mode  of  doing 
so  had  ceased  to  be  lawful,  it  is  difficult  to  see  how  there  could 
be  a  valid  giving  and  acceptance,  any  more  than  if  the  son 
bad  been  a  self-given  or  a  castaway.    It  may  be  suggested 
whether  the  whole  theory  of  imperfect  adoptions  is  not  a  relic 
of  the  times  when  some  sorts  of  adoption  were  falling  into  dis- 
favour, though  still  practised  and  permitted.     The  view  taken 


{t)  SretnwUy  Rajcoomaree  v.  Nohocoomar  MuUick,  1  Boul.  137  ;  Sevest. 
641,  note. 

(tt)  EAan  KUhor  v.  Haris  Chandra,  13  B.  L.  R.  App.  42. 
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Foster-child. 


Adoption  by 
widow  : 


its  effect. 


by  the  Madras  High  Court,  that  an  adoption  must  either  be 
effectual  for  all  purposes,  or  a  nullity,  has  the  merit  of  being 
practical  and  intelligible,  while  doing  substantial  justice  to  all 
parties. 

§  167.  A  foster-child,  that  is,  one  who  has  been  taken  into  the 
femily  of  another,  nurtured,  educated,  married,  and  put  forward 
in  life  at  his  expense,  as  if  he  were  his  son,  but  without  the 
performance  of  an  actual  adoption,  does  not  obtain  any  rights 
of  inheritance  thereby  («).  But  a  gift  made  to  such  a  pei'son 
by  his  foster-fiEither,  if  in  other  respects  valid,  will  not  be  made 
void,  merely  because  he  was  under  the  mistaken  belief  that  the 
foster-son  would  be  able  to  perform  his  ftmeral  obsequies  (y). 

§  168.  The  case  of  an  adoption  made  by  a  widow  to  her 
husband,  after  her  husband's  death,  raises  special  considerations, 
owing  to  the  double  fact  that  the  person  adopted  has  in  general 
a  better  title  than  the  person  in  possession,  while  on  the  other 
hand  the  title  of  the  person  so  in  possession,  has  been  a  perfectly 
valid  title  up  to  the  date  of  adoption.  Questions  of  this  sort 
arise  in  two  ways.  First,  with  regard  to  title  to  an  estate ; 
secondly,  with  regard  to  the  validity  of  acts  done  between  the 
date  of  the  husband's  death  and  the  date  of  adoption. 

§  169.  It  has  already  been  pointed  out  (z)  that  a  widow  with 
authority  to  adopt  cannot  be  compelled  to  act  upon  it  unless 
she  hkes.  Consequently  the  vesting  of  the  inheritance  cannot 
be  suspended  until  she  exercises  her  right.  Immediately  upon 
her  husband's  death  it  passes  to  the  next  heir,  whether  that 
heir  be  herself  or  some  other  person,  and  that  heir  takes  witli 
as  full  rights  as  if  no  such  power  to  adopt  existed,  subject  onlj 
to  the  possibility  of  his  estate  being  devested  by  the  exercise  of 
that  power.  But  as  soon  as  the  power  is  exercised,  the  adopted 
son  stands  exactly  in  the  same  position  as  if  he  had  been  bom 
to  his  adoptive  father,  and  his  title  relates  back  to  the  death  of 
his  father  to  this  extent,  that  he  will  devest  the  estate  of  any 
person  in  possession  of  the  property  of  that  father  to  whom 
he  would  have  had  a  preferable  title,  if  he  had  been  in  existence 
at  his  adoptive  father's  death.    One  of  the  most  common  cases 


(ar)  2  Stra.  H.  L.   Ill,  113  ;  Steele,  184  ;  Bkimannar,  Tapappa,  Mad. 
Dec.  of  1861,  124. 

(y)  Abhachari  v.  BamacherKiraya,  1  Mad.  H.  C.  393, 
{z)  Avte,  §  104. 
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is  an  adoption  by  a  widow,  who  is  herself  heir  to  her  husband.  DeveBts  wtate  of 

The  result  of  such  an  adoption  is  that  her  limited  estate  as  ^  ^'^ ' 

widow  at  once  ceases.    The  adopted  son  at  once  becomes  full 

heir  to  the  property,  the  widow's  rights  are  reduced  to  a  claim 

for  maintenance,  and  if,  as  would  generally  happen,  the  adopted 

son  is  a  minor,  she  will  continue  to  hold  as  his  guardian  in 

trust  for  him  («).     Where  there  are  several  widows,  holding 

jointly,  one  who  has  authority  from  her  husband  to  adopt  would 

of  courae,  by  exercising  it,  devest  both  her  own  estate  and  that 

of  her  co-widows.    And  in  the  Mahratta  country,  where  no 

authority  is  required,  it  is  held  that  the  elder  widow  may  of 

her  own  accord  adopt,  and  thereby  destroy  the  estate  of  the 

younger  widow,  without  obtaining  her  consent.     The  Court 

said,  "  It  would  seem  to  be  unjust  to  allow  the  elder  widow  to 

defeat  the  interest  of  the  younger  by  an  adoption  against  her 

wish.     But,  on  the  other  hand,  if  the  adoption  is  regarded  as 

the  performance  of  a  religious  duty  and  a  meritorious  act,  to 

which  the  assent  of  the  husband  is  to  be  implied  wherever  he 

has  not  forbidden  it,  it  would  seem  that  the  younger  \^idow  is 

bound  to  give  her  consent,  being  entitled  to  a  due  provision  for 

her  maintenance,  and  if  she  refuses,  the  elder  widow  may  adopt 

without  it "  (b).    It  was  not  decided,  but  it  seems  to  be  an 

inference  from  the  language  of  the  Court,  that  they  did  not 

think  the  junior  widow  would  have  had  the  same  right.    Of 

course  an  adoption  would  A  fortiori  devest  all  estates  which 

follow  that  of  the  widow,  such  as  the  right  of  a  daughter,  or  a 

daughter's  son  (c), 

§  1 70.  But  an  adoption  will  equally  devest  the  estate  of  one  or  of  inferior 
who  takes  before  the  widow,  provided  he  would  take  after  the  ^®"^* 
son.  For  instance,  where,  in  the  Madras  Presidency,  an  un- 
divided brother  succeeded  to  fJi  impartible  Zemindary  in  Ber- 
hampore,  on  the  decease  of  his  brother,  the  last  holder,  it  was 
held  that  his  estate  was  devested  by  an  adoption  made  by  the 
widow  of  the  latter  after  his  death,  and  under  his  authority  {d). 


(a)  Dhurm  Dag  Pandey  v.  3ft.  Skama  Soondri,  8  M.  I.  A.  229.  Of 
coniBe  the  adopted  aon  does  not  take  any  of  the  property  which  is  held  by  the 
iridow  as  her  ttridhan,     1  W.  &  B.  38-40. 

(6)  Rakhmabai  v.  Badhabai,  5  Bomb.  A.  C.  181,  192.     See  post,  §  174. 

(c)  Ramkisfun  Surkkeyl  v.  Mt.  Stri  Mutee  Dibia,  3  S.  D.  867  (489). 

\(i)  Sri  RafjhatMdn  v.  Sri  Broso  KishorOf  3  1.  A.  154.     The  facts  of  this 
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Estate  of  pre- 
ferable  heir  not 
deyested. 


Chundrabullee's 
case. 


On  the  other  hand,  if  the  estate  has  once  vested  in  a  person  who 
would  have  had  a  preferable  title  to  that  of  a  natural-bom  son, 
an  adoption  will  not  defeat  his  title  or  that  of  his  successor, 
whether  male  or  female,  unless  the  successor  be  herself  the 
widow  who  makes  the  adoption.    Both  branches  of  this  rule  are 
illustrated  by  decisions  of  the  Privy  Council.    In  the  first  case 
Gour  Kishore,  a  Zemindar  in  Bengal,  died  leaving  a  widow 
Chundrabullee,  and  a  son,  Bhowanee.     Previous  to  his  death 
he  executed  a  document  whereby  he  directed  his  wife  to  adopt  a 
son  in  the  event  of  feilure  of  her  own  issue.    Bhowanee  succeeded 
to  the  Zemindary,  married,  came  to  full  age  and  died,  leaving  no 
issue,  but  a  widow,  Mt.  Bhoobun  Moyee.    Chundrabullee  then 
adopted  Ram  Kishore  under  her  authority.    He  sued  the  widow 
of  Bhowanee  for  the  estate.    It  will  be  remembered  that  under 
the  law  of  Bengal  a  widow  is  the  heir  of  her  husband,  dying 
without  issue,  even  though  he  has  an  undivided  brother.    The 
Judicial  Committee  held  that  the  plaintiflTs  suit  must  be  dis- 
missed, since  his  adoption  gave  him  no  title  that  was  v^d 
against  Bhowany's  widow.    They  said,  "  In  this  case  Bhowanee 
Kishore  had  lived  to  an  age  which  enabled  him  to  perform, 
and  it  is  to  be  presumed  that  he  had  performed,  all  the  religions 
services  which  a  son  could  perform  for  a  father.    He  had  suc- 
ceeded to  the  ancestral  property  as  heir  :  he  had  full  power  of 
disposition  over  it ;  he  might  have  alienated  it :  he  might  have 
adopted  a  son  to  succeed  to  it  if  he  had  no  male  issue  of  his 
body.     He  could  have  defeated  every  intention  which  his  fethor 
entertained  with  respect  to  the  property.    On  the  death  of 
Bhowanee  Kishore,  his  wife  succeeded  as  heir  to  him,  and  would 
have  equally  succeeded  in  that  character  in  exclusion  of  his 
brothers,  if  he  had  had  any.     She  took  a  vested  estate,  as  his 
widow,  in  the  whole  of  his  property.    It  would  be  singular  if  a 
brother  of  Bhowanee  Kishore,  made  such  by  adoption,  could  take 
from  his  widow  the  whole  of  his  property,  when  a  natural-bom 


case  seem  to  have  been  misnnderstood  by  the  High  Court  of  Bengal,  in  KaUy 
Pro8<mno  v.  Oocool  Chunder,  post,  §  176,  where  they  say  (2  Oalc.  809),  "The 
property  in  dispute  in  that  case  was  not  a  joint  family  property,  and  the  sur- 
yiving  members  of  the  joint  family  unjustly  took  possession  of  it,  by  exclndiog 
the  widow  of  the  owner,  who  was  entitled  by  the  Mitakshara  law  to  succeed  to 
it."  The  property  was  joint  though  impartible,  and  it  was  admitted  that,  as 
the  brothers  were  undivided,  the  widow  had  no  right  to  anything  beyond  main- 
tenance. 
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brother  could  have  taken  no  part.    If  Bam  Eiahore  is  to  take 
any  of  the  ancestral  property,  he  mnst  take  all  he  takes  by 
Bubstitntion  for  the  natoral-bom  son,  and  not  jointly  with  him. 
Whether  under  his  testamentary  power  of  disposition  Gour 
Eishore  could  have  restricted  the  interest  of  Bhowanee  in  his 
estate  to  a  life  interest,  or  could  have  limited  it  over  (if  his  son 
left  no  issue  male,  or  such  issue  male  foiled)  to  an  adopted  son 
of  his  own,  it  is  not  necessary  to  consider  ;  it  is  sufficient  to 
say  that  he  has  neither  done  nor  attempted  to  do  this.    The 
question  is,  whether,  the  estate  of  his  son  being  unlimited,  and 
that  son  having  married  and  left  a  widow  his  heir,  and  that 
heir  having  acquired  a  vested  estate  in  her  husband's  property 
as  widow,  a  new  heir  can  be  substituted  by  adoption,  who  is  to 
defeat  that  estate,  and  take  as  an  adopted  son  what  a  legitimate 
son  of  Gour  Kishore  would  not  have  taken.    This  seems  con- 
trary to  all  reason,  and  to  all  the  principles  of  Hindu  law,  as 
&r  as  we  can  collect  them.    It  must  be  recollected  that  the 
adopted  son,  as  such,  takes  by  inheritance  and  not  by  devise. 
Now  the  rule  of  Hindu  law  is,  that  in  the  case  of  inheritance, 
the  person  to  succeed  must  be  the  heir  of  the  last  full  owner. 
In  this  case  Bhowanee  Kishore  was  the  last  full  owner,  and  his 
wife  succeeds,  as  his  heir,  to  a  widow's  estate.     On  her  death 
the  person  to  succeed  will  again  be  the  heir  at  the  death  of 
Bhowanee  Kishore.    If  Bhowanee  Kishore  had  died  unmarried, 
his  mother,  Chundrabullee,  would  have  been  his  heir,  and  the  U^Jesa  heiress  is 
question  of  adoption  would  have  stood  on    quite    different         ^^^^^  o^* 
grounds.     By  exercising  the  power  of  adoption,  rfie  would  have 
devested  no  estate  but  her  own,  and  this  would  have  brought 
the  case  within  the  ordinary  rule  ;  but  no  case  has  been  pro- 
duced, no  decision  has  been  cited  from  the  text  books,  and  no 
principle  has  been  stated  to  show  that  by  the  mere  gift  of  a 
power  of  adoption  to  a  widow,  the  estate  of  the  heir  of  a  deceased 
son,  vested  in  possession,  can  be  defeated  or  devested"  (s), 

§  171.  The  case  suggested  by  their  Lordships  at  the  close  of 
the  above  quotation,  was  the  case  which  actually  came  before 
them  for  decision  in  1876.  There  a  Zemindar  in  Guntur  in  the 
Madras  Presidency  died,  leaving  a  widow,  an  in&nt  son,  and 
daughters.   The  son  was  placed  in  possession,  but  died  a  minor, 

(e)  Ml  Bhoobtm  Moyee  Dihia  y.  Ram  KUhore  Acharj  Ckawdry^  10  M.  I.  A. 
279,  310. 
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and  unmarried.    His  mother  was  then  placed  in  possession,  and 
adopted  a  son,  without  any  authority  from  her  deceased  husband, 
but  with  the  consent  of  all  the  husband's  sapindas.     This  was 
before  the  decision  in  the  Ramnaad  case  (§  106),  and  the 
Government  refused  to  recognize  the  adoption,  and  the  adopted 
son  was  never  put  in  possession.     On  the  death  of  the  mother 
the  Collector  placed  the  daughters  in  possession,  apparently 
treating  the  heirship  as  one  which  had  still  to  be  traced  to  their 
father,  the  last  full-aged  Zemindar.     The  Madras  High  Court 
treated  the  adoption  as  invalid,  on  grounds  which  have  been 
already  discussed.    On  appeal  the  Privy  Council  maintained  the 
adoption,  and  the  right  of  the  adopted  son  to  take  as  heir. 
They  held  that  in  the  Madras  Presidency  the  consent  of  the 
sapindas  was  as  efficacious  for  the  purpose  of  enabling  a  widow 
to  adopt  in  lieu  of  a  son  who  had  died  without  issue,  as  it 
admittedly  was  where  there  never  had  been  issue  at  all.     As  to 
the  effect  of  the  adoption  they  proceeded  to  say,  **  If  then  there 
had  been  a  wTitten  authority  to  the  widow  to  adopt,  the  feet  of 
the  descent  being  cast  would  have  made  no  difference,  unless 
the  case  fell  within  the  authority  of  that  of  Chundrabullee,  re- 
ported in  10  Moore,  in  which  it  was  decided,  that  the  son 
having  died  leaving  a  widow  in  whom  the  inheritance  had 
vested,  the  mother  could  not  defeat  the  estate  which  had  so 
become  vested  by  making  an  adoption,  though  in  pursuance  of 
a  written  authority  from  her  husband.    That  authority  does  not 
govern  the  present  case,  in  which  the  adoption  is  made  in  de- 
rogation of  the  adoptive  mother's  estate;  and  indeed  expressly 
recognizes  the  distinction  "  (/). 

§  172.  It  will  be  observed  that  in  both  the  Madras  cases,  in 
which  the  right  of  the  adopted  son  was  affirmed  by  the  Privy 
Council,  the  property  had  descended  lineaUy  from  the  person  to 
whom  the  adoption  was  made.  In  the  Berhampore  case  (§1 70), 
the  last  male  holder  was  the  person  to  whom  the  adoption  was 
made.  In  the  Guntur  case  (§  171),  there  had  been  an  inter- 
mediate descent  to  his  own  son,  and  on  his  death  without  issue 
the  Zemindary  had  reverted  to  the  person  making  the  adoption, 
who  was  at  once  his  mother  and  his  fether's  widow.  Two  dif- 
ferent cases,  however,  have  arisen.    First,  where  the  property 


(/)   VeUankiy,    Venkata  Rama  Lakthmi^  i  I.  A.  1 ;  Boicunt  Monetf  r. 
Kishcn  Soondcr,  7  W.  R.  392. 
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has  descended  to  A.  the  son  of  B.  to  whom  the  adoption  is  made,  Cases  in  which 

as  in  the  Gnntur  case,  but  has  passed  at  his  death  to  a  person  ^^erortecL** 

diflferent  from  the  widow  who  makes  the  adoption.     Secondly, 

where  the  property  has  descended  from  A.,  and  the  adoption  has 

been  made  to  B.,  a  collateral  relation  of  A.    Let  it  be  assumed 

that  the  adopted  son  of  B.  would  in  each  case  have  been  the 

heir  to  A.,  if  he  had  been  adopted  previously  to  the  death  of  A. 

The  question  arises,  whether,  if  he  is  adopted  subsequently  to 

the  death,  he  will  devest  the  estate  of  the  person  who  has  taken 

as  heir  of  A.     It  has  been  held  that  he  will  not. 

§  1 73.  The  first  point  was  decided  in  a  Madras  case.     There  Madras  decision. 
N.  had  died,  leaving  a  widow  the  first  defendant,  and  a  son, 
Siteppah,  by  another  wife.   Sitappah  died  unmarried,  and  there- 
upon his  stepmother,  the  first  defendant,  adopted  Munisawmy, 
who  was  the  son  of  one  Bali.     Bali  sued  as  guardian  of  his  son 
to  establish  the  adoption.    Its  validity  was  conceded  by  the 
High  Court.    It  seems  to  have  been  admitted  in  argument  that 
the  first  defendant,  as  stepmother,  was  not  the  heir  of  Sitappah, 
and  that  Bali  was  his  heir.     Upon  this  the  High  Court  held 
that  the  adoption  conveyed  no  title  to  the  property.    They  said, 
**  Even  if  it  be  considered  that  N.*s  widow  possessed  or  acquired 
in  1870  (the  date  of  Sitappah's  death)  power  to  adopt  a  son  to 
her  husband,  it  has  to  be  determined  whether,  according  to 
Hindu  law,  any  adoption  could  then  be  law^ly  made  by  her. 
The  principle  of  the  decision  of  the  Privy  Council  in  the  case 
reported  in  10  Moore's  Indian  Appeals,  279,  appears  to  us  to 
govern  this  case,  and  show  that  it  could  not.    Chinna  Sitappah 
had  inherited  his  father's  property;  "  He  had  full  power  of  dis- 
position over  it;  he  might  have  alienated  it;  he  might  have 
adopted  a  son  to  succeed  to  it,  if  he  had  no  male  issue  of  his 
body.    He  could  have  defeated  every  intention  which  his  father 
entertained  with  respect  to  the  property."     On  the  death  of 
Chinna  Sitappah,  the  next  heir,  it  is  here  admitted,  was  Bali 
Reddy,  who  is  the  natural  father  of  the  minor  plaintiff,  and 
who  has  also  other  sons.     The  inheritance  having  passed  in 
1870  to  Bali  Eeddy,  still  remains  in  him;  and  we  must  hold 
npon  the  authority  cited,  that  the  estate  of  the  deceased  son, 
thus  vested  in  possession,  cannot  be  defeated  and  devested"  (^). 


(^r)  Annamah  v.  Mahbu  Bali  Reddij,  8  Mad.  H.  C.  108. 
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Bombay  decision.       §  174.  The  Bccond  point  arose  both  in  Bombay  and  in 

Bengal.    In  the  Bombay  case  the  facts  were  as  follows  :— 


I ■ — I 

Anandram  Sobharam 

=  Sarjabai,  =  RakhmabaL 

I   adopts 
Badridas. 

Anandram  and  Sobharam  were  undivided  brothers,  who  died 
leaving  widows  but  no  male  issue.    Anandram  died  first,  there- 
fore his  whole  interest  passed  to  Sobharam,  and  on  the  death  of 
the  latter  the  entire  property  vested  in  his  widow  Rakhmabai. 
After  the  death  of  Sobharam  Sarjabai,  widow  of  Anandram, 
adopted  a  son.    Thereupon  a  creditor  raised  the  question, 
whether  he  took  the  estate  of  Sobharam.    It  was  argued  that 
the  case  in  10  M.  I.  A.  279,  established  that  an  adoption  can 
never  be  held  valid,  which  has  the  eflPect  of  devesting  an  estate 
once  vested.    Upon  that  however  Melvill,  J.  remarked,  "In 
that  case  A.  claimed,  by  virtue  of  adoption,  an  estate  which  B. 
had  inherited  from  C.    Even  if  A.  had  been  a  natural-bom  son, 
B.  and  not  A.  would  have  been  the  heir  of  C.  ;  and  it  was  held 
that  under  such  circumstances  A.  could  not  defeat  B.'s  estate. 
There  would  seem  to  be  no  room  for  doubt  on  this  point,  and 
the  decision    in  that    case  certainly  does  not    support    the 
argument  (which  is  moreover  at  variance  with  the  decision  in 
Rakhmabai  v.  Radhabai)  (h),  that  an  adoption  can  in  no  case 
operate  to  defeat  an  interest  once  vested."    The  same  judge 
however  expressed  a  strong  opinion  that  the  adoption  would 
not  be  valid  on  the  ground  suggested  by  the  Judicial  Com- 
mittee in  the  JRamnaad  case  (t).     He  summarised  their  views 
as  follows  : — "  In  other  words,  when  the  estate  is  vested  in  the 
widow,  she  may  adopt  without  the  consent  of  reversioners,  but 
when  the  estate  is  vested  in  persons  other  than  the  widow,  and 
the  immediate  effect  of  an  adoption  would  be  to  defeat  the 
interest  of  those  persons,  then  justice  requires  that  their  con- 
sent should  be  obtained.    This  proposition  seems  very  reason- 
able and  just."    He  distinguished  the  case  from  that  of  JRakh- 


(k)  5  Bomb.  A.  C.  181  ;  antf,  §  169. 
(f)  12  M.  I.  A.  397  ;  antt,  §  107. 
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nuibcU  V.  Badhabai  by  saying  :  "  The  two  widows  being  eqnaUy  Knpchnnd  y, 

bound  to  take  the  measures  necessary  to  secure  their  husband's  ^*"™* 

fixture  beatitude,  the  younger  widow,  who  by  withholding  her 

consent,  ignores  the  religious  obligation  imposed  upon  her,  has 

no  right  to  complain  of  injustice  if  the  adoption  be  made  by 

the  elder  without  her  consent.    But  it  does  not  follow  that  the 

plea  of  injustice  is  to  be  equally  disregarded  where  it  is  put 

forward  by  a  person  who  is  under  no  such  i-eligious  obligation. 

In  Rakkmdbai  v.  Radhabai  it  was  certainly  laid  down  in  the 

broadest  terms  that  in  the  Mahratta  country  a  Hindu  widow 

may,  without  the  consent  of  her  husband's  kindred,  adopt  a  son 

to  him,  if  the  act  is  done  by  her  in  the  proper  and  bond  fide 

performance  of  a  religious  duty,  and  neither  capriciously  nor 

from  a  corrupt  motive.     But  the  judges  by  whom  that  case  was 

decided  were  not  dealing  with  an  adoption  which  would  have 

had  the  effect  of  devesting  an  estate  vested  in  a  relative  other 

than  a  widow,  nor  in  any  of  the  decided  cases  on  which  they 

relied  was  the  validity  of  such  an  adoption  in  issue.    It  does 

not  appear  to  me  that  the  authorities  quoted  would  be  sufficient 

to  support  the  validity  of  an  adoption  working  such  manifest 

injustice  "  {k), 

§  175.  As  a  matter  of  &ct,  the  Court  found  that  Sobharam's  differs  from 
widow  had  given  her  consent  to  the  adoption,  so  the  whole  of  ^^"^'^  ruling, 
the  above  discussion  was  extra  judicial.    It  will  of  course  be 
observed  that  the  Madras  and  the  Bombay  Courts  went  upon 
different  groimds.    The    Madras  Court  considered  that  the 
question  was  decided  by  the  authority  of  the  Privy  Council. 
But  there  was  the  difference  between  the  two  cases,  that  in 
ChundrahulUe's  case,  the  adopted  son,  if  naturaJ-bom,  would 
not  have  been  heir  to  the  property  he  claimed.     In  the  Madras 
case  he  certainly  would  have  been.    This  was  pointed  out  by 
the  Bombay  High  Court  {I),    Their  judgment  proceeded  upon 
the  ground  that  the  adoption  itself  was  invalid.    No  objection 
of  that  sort  could  be  taken  in  the  Bengal  case,  and  there  the 
judgment  went  upon  different  grounds  from  those  taken  in 
either  of  the  cases  last  cited.    The  facts  of  it  were  as  follows  : — 

§  176.  P.  and  B.  named  in  the  annexed  table  were  undivided 

{k)  Rupchund  v.  JRakhmabai,  8  Bomb.  A.  C.  114. 

(0  ^^  al^  ^®  remarks  made  upon  it  by  the  Bengal  High  Court  in  Ram' 
90onder  t.  Svrbarue  Dossee,  22  W.  B«  121. 
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Bengal  decimon.    brothers,  who  held  their  property  in  the  quasi-severalty  of  the 

Bengal  law.     P.  by  his  will  bequeathed  his  share  to  his  widow 

A.  dies  1825. 

P.  dies  1851  B.  dies  1845 

=  B.  D.  dies  1864,  | 

I  K.  dies  1855 

daughter  =  Bamasoondery 

dies  childless  after  her  who  in  1876  adopts 

father  and  before  her  mother.  Rally  Prosonmo,  the  plaintiff. 

B.  D.  for  life,  and  after  her  to  the  sons  of  his  daughter,  if  any, 
subject  to  trusts,  legacies  and  annuities.  The  daughter  died 
without  issue  during  the  widow's  life,  and  at  het  death  the 
widow  made  a  will,  bequeathing  the  property  to  the  defendant 
as  executor,  for  religious  purposes.  K.  died  in  1855,  leaving  to 
his  widow  authority  to  adopt.  If  she  had  exercised  that 
authority  prior  to  the  death  of  B.  D.,  there  can  be  no  doubt  that 
the  son  adopted  to  K.  would  have  been  the  heir  of  his  grand- 
uncle  P.,  and  would  have  been  entitled  to  set  aside  the  will  of 
B.  D.,  and  to  claim  the  property  of  P.,  so  fer  as  he  had  not  dis- 
posed of  it  by  his  will.  But  the  power  was  not  exercised  till 
1876.  When  the  suit  was  brought  by  the  adopted  son,  the 
Court  held  that  he  could  not  succeed.  At  the  death  of  B.  D.  the 
whole  property  of  P.  must  have  vested  in  some  one  who  was 
then  the  heir  of  P.  ;  or  if  there  was  no  such  heir  in  existence, 
it  must  have  passed  to  Government  by  escheat.  The  Court 
held,  upon  a  review  of  all  the  cases,  that  there  was  no  authority 
for  holding  that  an  estate,  which  had  once  vested  in  a  person 
as  heir  of  the  last  full  owner,  could  be  subsequently  devested  by 
the  adoption  of  a  person  who  would  have  been  a  nearer  heir, 
had  his  adoption  taken  place  prcA-iously  to  the  death.  They 
considered  that  the  inheritance  could  not  remain  in  a  sort  of 
latent  abeyance,  subject  to  be  changed  from  one  heir  to 
another,  on  the  happening  of  an  event  which  might  never 
take  place,  or  only  at  some  indefinite  future  time  (m).  Some 
passages  in  the  judgment  are  more  broadly  expressed  than  they 
would  have  been  if  the  Court  had  not  misconceived  the  facts  of 
the  case  in  the  Privy  Council  from  Berhampore  (n).     But  the 

(m)  KaJly  Prosonno  v.  Oocool  Chundery  2  Calc.  295. 
(n)  See  ante,  §  170,  note. 
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decision  itself,  coupled  with  the  other  cases  cited,  seems  to  lead 
to  the  following  conclosions :  First,  where  an  adoption  is  made  Bolei. 
to  the  last  male  holder,  the  adopted  son  will  devest  the  estate 
of  any  person,  whose  title  would  have  heen  inferior  to  his,  if  he 
had  been  adopted  prior  to  the  death.  Secondly,  where  the 
adoption  is  not  made  to  the  last  male  holder,  bat  is  made  by 
the  widow  of  any  previous  holder,  it  will  devest  her  estate. 
TMrdly,  under  no  other  circumstances  will  an  adoption  made 
to  one  person  devest  the  estate  of  any  one  who  has  taken  that 
estate  as  heir  of  another  person.  All  these  rules  seem  to  be 
consistent  with  natural  justice.  In  the  first  case,  the  object  of 
an  adoption  is  to  supply  an  heir  to  the  deceased.  That  heir, 
when  created,  properly  takes  precedence  over  any  one  who  is  a 
less  remote  heir.  Further,  the  services  which  he  renders  to  the 
deceased  are  fitly  rewarded  by  the  estate.  In  the  second  case, 
the  widow  who  makes  the  adoption  exercises  a  discretion  which 
is  intended  to  produce  a  preferable  heir  to  herself.  Naturally 
she  tak^  the  consequences.  But  in  the  third  case,  there  can 
be  no  r^ison  why  an  adoption  which  is  intended  to  benefit  A. 
should  disturb  the  succession  to  the  estate  of  B.,  who  receives 
no  benefit  from  it,  and  who  has  not  been  consulted  upon  it,  or 
been  instrumental  in  bringing  it  about. 

§  177.  In  Bengal,  where  a  father  has  the  absolute  power  of  Son's  estataj 

disposing  of  his  property,  he  may  couple  with  his  authority  P<»*P<>^®<^ 

to  the  widow  to  adopt,  a  direction  that  the  estate  of  the  widow 

diall  not  be  interfered  with  during  her  life,  or  indeed  any  other 

condition  derogating  from  the  interest  which  would  otherwise 

be  taken  by  the  adopted  son  (<?).    In  provinces  governed  by 

the  Mitakshara  law,  where  a  son  obtains  a  vested  interest  in 

his  fether's  property  by  birth,  such  a  direction  would  be  invalid, 

nnless  the  property  to  which  it  related  was  the  self-acquisition  of 

the  father  {p).    But  if  the  parents  of  the  boy,  when  giving 

him  in  adoption,  expressly  agree  with  the  widow  that  she  shall 

remain  in  possession  of  the  property  during  her  lifetime,  and 

ahe  only  accepts  the  boy  on  those  terms,  the  agreement  will 

bind  him,  as  being  made  by  his  natural  guardian,  and  within 


(o)  Radhamone€  Dthea  t.  Jadvbnarain  Roy,  S.  D.  of  1855,  139  ;  Pro- 
sunnomoyee  r.  RavMoonder^  S.  D.  of  1859,  162. 

(jE>)  Narainah  y.  Savoobhadhyy  Mad.  Dec.  of  1854,  117. 
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the  powers  given  to  such  guardian  by  law  (q),  A  fortiori,  an 
agreement  by  the  adopted  son  himself  when  of  fall  age, 
waiving  his  rights  in  favour  of  the  widow,  would  be  vaUd  (r). 
And  he  may  after  adoption  renounce  all  rights  in  his  adopted 
family,  but  this  will  not  restore  him  to  the  position  he  has 
abandoned  in  his  natural  family.  Upon  his  renunciation  the 
next  heir  will  succeed  (5). 
Son's  rights  date  §  178.  The  second  question  which  arises  in  the  case  of  an 
om     op  ion.      a^joption  by  a  widow  after  her  husband's  death,  is  as  to  the 

date  at  which  the  rights  of  the  adopted  son  arise.     It  has  been 
suggested  that  a  son  so  adopted  must  be  considered  as  a  pos- 
thumous son,  and  that  his  rights  would  relate  back  to  the  death 
of  the  father  when  he  ought  to  be  considered  as  having  been 
bom,  or  even  to  the  date  of  the  authority  to  adopt,  when  he 
ought  to  be  considered  as  having  been  conceived.    The  whole 
of  the  authorities  on  the  point  were  examined  in  an  elaborate 
judgment  of  the  Sudder  Court  of  Bengal,  which  was  appealed 
against,  and  adopted  in  its  entirety  by  the  Privy  Council,  and 
which  may  be  considered  as  having  settled  the  question  {t). 
The  point  for  decision  in  the  case  was,  whether  a  widow,  who 
had  received  an  authority  to  adopt,  was  thereby  debarred  from 
suing  for  her  husband's  estates  in  her  own  right.    It  was  argued 
that  she  must  be  considered  as  a  pregnant  widow,  and  could  only 
sue  on  behalf  of  the  son  whom  she  was  about  to  bring  forth. 
The  Court  refused  to  act  upon  any  such  fancifol  analogy,  and 
laid  it  down  that  although  a  son,  when  adopted,  entered  at 
once  into  the  full  rights  of  a  natural-bom  son,  his  rights  could 
not  relate  back  to  any  earlier  period.    Till  he  was  adopted,  it 
might  happen  that  he  never  would  be  adopted,  and  when  he 
was  adopted,  his  fictitious  birth  into  his  new  family  could  not 
be  ante-dated.     It  must  not,  however,  be  supposed  that  an 
adopted  son  would  necessarily  have  to  acquiesce  in  all  the 
dealings  with  the  estate  between  the  death  of  his  adoptive 
fether  and  his  own  adoption.    The  validity  of  those  acts  would 


iq)  Chiiko  Ragunatk  v.  Janahif  11  Bomb.  H.  C.  199. 

(r)  Mt.  Tara  Munee  v.  Bev  Narain,  3  S.  D.  387  (516) ;  2  W.  MacN.  183; 
Mt,  Bhugobutty  v.  Chowdry  Bkolanatk,  15  W.  R.  63. 

(«)  Ruvee  Bhtidr  Sheo  v.  Boop^unker,  2  Bor.  656,  662,  665. 

(t)  BamundoM  Mookerjea  v.  Mt,  Tannee,  S.  D.  of  1850,  533  ;  7  M.  L  A. 
169.     See  cases  collected,  8  M.  Dig.  186. 
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have  to  be  judged  of  with  reference  to  their  own  character,  How  far  he  m»y 

and  the  nature  of  the  estate  held  by  the  person  whom  he  acta  of  widow!"* 

supersedes.    Where  that  person,  as  frequently  happens,  is  a 

female,  either  a  widow,  a  daughter,  or  a  mother,  her  estate 

is  limited  by  the  usual  restrictions  which  fetter  an  estatJe  which 

descends  by  inheritance  from  a  man  to   a  woman.    These 

restrictions  exist  quite  independently  of  the  adoption.     The 

only  effect  of  the  adoption  is  that  the  person  who  can  question 

them  springs  into  existence  at  once,  whereas  in  the  absence  of 

an  adoption  he  would  not  be  ascertained  till  the  death  of  the 

woman.     If  she  has  created  any  incumbrances  or  made  any 

alienations  which  go  beyond  her  legal  powei's,  the  son  can  set 

them  aside  at  once.     If  they  are  within  her  powers,  he  is  as 

much  bound  by  them  as  any  other  reversioner  would  be  (w). 

And  he  is  also  bound,  even  though  they  were  not  folly  within 

her  powers,  provided  she  obtained  the  consent  of  the  persons 

who,  at  the  time  of  the  alienation,  were  the  next  heirs,  and 

competent  to  give  validity  to  the  transaction  {x).    One  recent 

case  goes  a  good  deal  beyond  this.    A  widow  adopted  a  son 

under  the  authority  of  her  husband.     She  succeeded  him  as 

his  heir,  and  made  an  alienation,  and  then  adopted  another 

son.     The  Court  held  that  the  alienation  was  good  as  against 

the  second  adopted  son  (y).    The  decision  was  given  without 

anj  inquiry  as  to  the  propriety  of  the  alienation,  and  was 

rested  on  the  authority  of  Chundrabulke's  case  (z).    It  does 

not  seem  to  have  occurred  to  the  Court  that  a  mother  had  no 

more  than  a  limited  estate,  which,  upon  the  authority  of  the 

case  cited,  was  devested  by  the  adoption.    The  son  then  came 

in  for  all  rights  which  had  not  been  lawfully  disposed  of,  or 

barred  during  the  continuance  of  that  estate  (a), 

§  179.  I  am  not  aware  of  any  case  which  raised  the  same 
question,  where  the  person  whose  estate  was  devested  by  adop- 

(«)  Kiskmmunnee  y.  OodwurU  Singh,  3  S.  D.  220  (304) ;  RamJdshen  r. 
ML  ^nmtttee,  3  a  D.  367  (489),  expd.  7  M.  I.  A.  178 ;  Doorga  Soonduree 
T.  Omtreepertadf  S.  D.  of  1856,  170  ;  Sreenath  Roy  y.  RuttunmvlUij  S.  I),  of 
1859,  421 ;  Mantkmvlla  y.  ParbutUe,  ib.  515. 

(z)  Rajhriito  r.  KisAoru,  8  W.  R.  14. 

(y)  Golnndonath  y.  RamJxmay,  24  W.  R.  183,  approved  per  cur.,  2  Calc. 
807. 

(z)  10  M.  I.  A.  279  ;  anU,  §  170. 

(a)  See  as  to  the  effect  of  acta  done  duriDg  the  estate  of  a  woman,  poit, 
§536. 
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Acts  of  preriona    tion,  was  a  male,  and  therefore  a  fall  owner.    But  I  conceive 

the  same  rule  would  apply.  Until  adoption  has  taken  place  he 
is  lawfully  in  possession,  holding  an  estate  which  gives  him  the 
ordinary  powers  of  alienation  of  a  Hindu  proprietor.  No  doubt 
he  is  liable  to  be  superseded,  but  on  the  other  hand  he  never 
may  be  superseded.  It  would  be  intolerable  that  he  should  be 
prevented  from  dealing  with  his  own,  on  account  of  a  contin- 
gency which  may  never  happen.  When  the  contingency  has 
happened,  it  would  be  most  inequitable  that  the  purchaser 
should  be  deprived  of  rights  which  he  obtained  from  one,  who  at 
the  time  was  perfectly  competent  to  grant  them.  Accordingly, 
where  the  brother  of  the  last  holder  of  a  Zemindary  was  placed 
in  possession  in  1869,  and  subsequently  ousted  by  an  adoption 
to  the  late  Zemindar,  the  Privy  Council  held  that  he  could  not 
be  made  accountable  for  mesne  profits  from  the  former  date. 
Their  Lordships  said,  "At  that  time  Raghunada  was,  in 
defeult  of  a  son  of  Adikonda,  natural ,  or  adopted,  unquestion- 
ably entitled  to  the  Zemindary.  The  adoption  took  place  on 
the  20th  November,  1870,  and  the  plaint  states  that  the  cause 
of  action  then  accrued  to  the  plaintiflF.  The  plaint  itself  was 
filed  on  the  15th  December,  1870,  and  there  is  no  proof  of  a 
previous  demand  of  possession.  Their  Lordships  are  of  opinion 
that  the  account  of  mesne  profits  should  run  only  from  the 
commencement  of  the  suit "  (b). 

Widow  cannot  §  180.  It  is  hardly  necessary  to  say  that  as  under  the  ordi- 

adopt  to  herse  f.   ^^  Hindu  law  an  adoption  by  a  widow  must  always  be  to  her 

husband,  and  for  his  benefit,  an  adoption  made  by  her  to  herself 
alone,  would  not  give  the  adopted  child  any  right,  even  after 
her  death,  to  projxjrty  inherited  by  her  from  her  husband  (r). 
Nor,  indeed,  to  her  own  property,  however  acquired,  such 
an  adoption  being  nowhere  recognized  as  creating  any  new 
status,  except  in  Mithila,  under  the  Kriirima  system.      But 

Dancing  girls.       among  dancing  girls  it  is  customary  in  Madras  and  Western 

India  to  adopt  girls  to  follow  their  adoptive  mother's  profession, 
and  the  girls  so  adopted  succeed  to  their  property.  No  parti- 
cular ceremonies  are  necessary,  recognition  alone  being  suffi- 


(6)  Sri  Raghunada  v.  Sri  Broso  Kishoro,  3  I.  A.  154,  193.     As  to  aliena- 
tions by  the  father  himself,  see  pout,  §  297. 

{c)  Chowdry  Pudum  Singh  v.  Kotr  Oodey  Singh ,  12  M.  I.  A.  350. 
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cient  (d).  In  Calcutta,  however,  such  adoptions  have  been 
held  ille^  (e).  And  it  seems  probable  that  the  recognized 
immorality  of  the  class  of  dancing  girls  might  lead  the  Courts 
generally  to  follow  this  view  (/). 

§  181.  Krttbima  adoption. —  According  to  the  Datiaka  Preraasin 
Mimamsa  the  Kritrima  form  is  still  recognized  by  the  general  ^^^ 
Hindu  law,  since  the  modem  rule  which  refuses  to  recognize 
any  sons,  except  the  legitimate  son  and  the  son  given,  includes 
the  Kritrima  under  the  latter  tenn  {g).  But  the  better  opinion 
seems  to  be  that  this  form  is  now  obsolete,  except  in  the 
Mithila  country,  where  it  is  the  prevalent  species  Qi),  The 
cause  of  its  continuance  in  Mithfla  is  attributed  by  Mr.  Mac- 
Naghten  to  the  rule  which  exists  there,  which  forbids  an  adop- 
tion by  a  widow  even  with  her  husband's  authority.  As  the 
tendency  of  man  is  to  defer  an  adoption  until  the  last  moment, 
the  form  which  could  be  most  rapidly  and  suddenly  carried  out, 
naturally  found  most  favour  (t). 

§  182.  The  Kritrima  son  is  thus  described  by  Manu  (Jk) :  Described. 
"  He  is  considered  as  a  son  made  (or  adopted)  whom  a  man 
takes  as  his  own  son,  the  boy  being  equal  in  class,  endued 
with  filial  virtues,  acquainted  with  (the)  merit  (of  performing 
obsequies  to  his  adopter)  and  with  (the)  sin  (of  omitting  them)." 
The  Mitakshara  adds  the  further  definition  "  being  enticed  by 
the  show  of  money  or  land,  and  being  an  orphan  without  fether 
or  mother  ;  for,  if  they  be  living,  he  is  subject  to  their  con- 
trol "  (n. 

§  183.  The  consent  of  the  adoptee  is  necessary  to  an  adop- 
tion in  this  form  (w),  and  the  consent  must  be  given  in  the  life- 
time of  the  adopting  fether  (n).    This  involves  the  adoptee 

{d)  VenkaUUhdlum  r.    Venhalatawmyy  Mad.  Dec.   of  1856,   65 ;  Stra. 
Hau.  §  98,  99 ;  Steele,  185,  186. 

(e)  Hencower  t.  Hameoitery  2  M.  Dig.  133. 

(/)  See  ante,  §  51. 

(g)  D.  M.  ii.  §  65. 

(A)  Suth.  SjJL  663,  674  ;  3  Dig.  276  ;  2  Stra.  H.  L.  202  ;  note  to  Mt, 
Suipiatee  T.  Indramund  Jha,  2  3.  D.  173  (221) ;  Madhar.  §  32. 

(*)  1  W.  MacN.  97. 

{k)  Manu,  ix.  §  169. 

{h  Mit.  L  11,  §  17. 

(i»)  Suth.  Syn.  673  ;  Baudh.  iL  2,  14  ;  1  W.  &  R  816  ;  2  W.  MacN.  196. 

(n)  ML  SutpuUee  r.  Indramund  Jha,  2  8.  D.  173  (221)  ;  Ihirgopal  Singh 
r.  Roopun  Singh,  6  8.  D.  271  (340)  ;  Luchman  Loll  r.  Mohun  Lall,  16 
W.  R.  179. 
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Only  adult.  being  an  adult.    Consequently  there  appears  to  be  no  limit  of 

age.  The  initiatory  rites  need  not  be  performed  in  the  femily  of 
the  adopter^  and  the  &ct  that  those  rites,  including  the  upana- 
yana,  have  already  been  adopted  in  the  natural  family  is  no 
obstacle  (o).  Even  marriage  can  be  no  obstacle,  for  it  is  stated 
by  Keshuha  Misra  in  treating  of  this  species  of  adoption  that  a 
man  may  even  adopt  his  own  father  (/?). 

No  restrictions  §  134..  The  great  distinction  between  this  species  of  adoption 

and  the  dattaka,  appears  to  be  that  the  fiction  of  a  new  birth 
into  the  adoptive  femily,  with  the  limitations  consequent  upon 
that  fiction,  do  not  exist.     A  Kriirima  son  "  does  not  lose  his 
claim  to  his  own  family,  nor  assume  the  surname  of  his  adoptive 
fether ;  he  merely  performs  obsequies,  and  takes  the  inherit- 
ance "  (g).    Hence  any  person  may  be  adopted  who  is  of  the 
same  tribe  as  his  adopter,  even  a  father  as  above  stated,  or  a 
brother.     In  one  case,  from  the  Mithila  district,  it  was  stated 
by  the  Pundits  and  held  by  the  Court  that  an  adoption  of  an 
elder  brother  by  the  younger  was  invalid  (r).    But  Mr.  Mac- 
Naghten  points  out  that  the  authorities  relied  upon  in  that  case 
related  exclusively  to  the  dattaka  form.    A  daughter's  son  may 
be  adopted,  and  so  may  the  son  of  a  sister  {s).    For  the  same 
reason,  the  prohibition  against  adopting  an  only  or  an  eldest 
son  does  not  apply  to  a  Ejitrima  adoption  {t).    It  has  been 
held  in  the  case  last  cited,  that  where  a  brother's  son  exists,  no 
other  can  be  adopted.     But  the  opinion  of  the  pundits  was 
principally  founded  upon  texts  applying  to  the  dattaka  form, 
and  which,  with  reference  to  that  form,  have  been  long  since 
held  to  be  no  longer  in  iforce.     It  is  probable,  therefore,  that 
they  would  be  held  inapplicable  to  the  Kritrma  form,  which 
is  so  much  laxer  in  its  rules. 


(o)  2  Stra.  H.  L.  204  ;  2  W.  MacN.  196  ;  Mt.  ShiboKoereer,  Jugun  Sinak, 
4  Wym.  ]  21 ;  8  W.  R.  155. 

(p)  1  W.  MacN.  76  ;  Chowdree  PermessHr  v.  Hunooman  Did,  6  S.  D.  iy2 
(235)  ;  Oaman  IhU  t.  Kunhia  Singh,  8  S.  D.  144  (192). 

iq)  8  Dig.  276,  n. ;  1  W.  MacN.  76. 

(r)  Runjfft  Singh  v.  Ohhye  Narain  Sing,  2  S.  D.  215  (315).  See  1  W. 
MacN.  76,  n. 

(8)  Ooman  Dut  v.  Kunhia  Singh,  3  S.  D.  144  (192) ;  Chowdree  Permw 
iw  T.  Hunooman  Dut,  6  S.  D.  192  (235). 

(0  Oiman  Dut  v.  Kunhia  Singh,  3  S.  D.  (197)  ;  2  W.  MacN.  197,  where 
however  the  opinion  of  the  pundits  was  based  upon  the  fact  that  the  adopter 
wa."*  the  uncle  of  the  adoptee. 
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§  185.  As  regards  succession,  the  Kritrima  son  loses  no  R«enlt8  of  adop- 
rights  of  inheritance  in  his  natural  femily.  He  becomes  the  ^^ 
son  of  two  &thers  to  this  extent,  that  he  takes  the  inheritance  of 
his  adoptiye  fether,  but  not  of  that  fether's  fether,  or  other 
collateral  relations,  nor  of  the  wife  of  his  adoptive  fether,  or  her 
relations  (t<).  Nor  do  his  sons,  &c.,  take  any  interest  in  the 
property  of  the  adoptive  fether,  the  relationship  between  adopter 
and  adoptee  being  limited  to  the  contracting  parties  themselves, 
and  not  extending  further  on  either  side  {x). 

§  186.  It  has  aheady  been  stated  that  in  Mithila  a  woman  Female  may 
cannot  adopt  to  her  husband,  after  his  death,  whether  she  has  ^^  * 
obtained  his  permission  or  not.  But  she  is  at  liberty  to  do 
in  Mithila,  what  she  can  do  nowhere  else,  viz.,  adopt  a  son  to 
herself,  and  this  she  may  do  either  during  her  husband's  life,  or 
after  his  death.  And  husband  and  wife  may  jointly  adopt  a 
son,  or  each  may  adopt  separately.  "  If  a  woman  appoint  an 
adopted  son,  he  stands  in  the  relation  to  her  of  a  son,  offers  to 
her  funeral  oblations,  and  is  heir  to  her  estate  ;  but  he  does  not 
become  the  adopted  son  of  her  husband,  nor  offer  to  him  ftineral 
oblations,  nor  succeed  to  his  property.  If  a  husband  and  wife 
jointly  appoint  an  adopted  son,  he  stands  in  the  relation  of  son 
to  both,  and  is  heir  to  the  estate  of  both.  If  the  husband  ap- 
point one,  and  the  wife  another  adopted  son,  they  stand  in  the 
relation  of  sons  to  each  of  them  respectively,  and  do  not  perform 
the  ceremony  of  offering  funeral  oblations,  nor  succeed  to  the 
estate  of  the  husband  and  wife  jointly  "  (y). 

§  187.  No  ceremonies  or  sacrifices  are  necessary  to  the  vali-  OeremoDiee. . 
dity  of  a  Kritrima  adoption.  "  The  form  to  be  observed  is  this. 
At  an  auspicious  time,  the  adopter  of  a  son  having  bathed,  ad- 
dressing the  person  to  be  adopted,  who  has  also  bathed,  and  to 
whom  he  has  given  some  acceptable  chattel,  says,  "  Be  my  son." 
He  replies,  "  I  am  become  thy  son."  The  giving  of  some 
chattel  to  him  arises  merely  from  custom.     It  is  not  necessary 

(tt)  See  note  to  Srinatit,  Serma  r.  Radhakaunt,  1  S.  D.  15  (19) ;  1  W. 
MacN.  76  ;  Mt.  Ikepoo  v.  Qowrteahunhei',  3  S.  D.  307  (410) ;  Sreenarain  JRai 
V.  Bkya  Jha,  2  a  D.  23  (29,  34)  ;  Mt,  Shibo  Koeru  t.  Jugun  Singh,  8 
W.  E.  155. 

(x)  JtuwarU  Singh  v.  DooUe  Chund,  25  W.  R.  255. 

(y)  Fatwah  of  pundits,  Sree  Narain  r.  Bhya  Jha,  2  S.  D.  28  (29,  84)  ;  1  W. 
MacN.  101  ;  CoUeeU^  of  Tirhoot  v.  ffurreepershad,  7  W.  R.  500  ;  Mt.  Shibo 
Koeru  t.  Jugun  Singh,  8  W.  R.  155. 
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Similar  fonn 
practised  in 
Jafi&ia. 


to  the  adoption.    The  consent  of  both  partiesTs  the  only  requi- 
site ;  and  a  set  fonn  of  speech  is  not  essential "  (z). 

It  is  a  curious  thing  that  this  form  of  adoption,  which  now 
only  exists  in  Mithila,  is  almost  identical  in  its  leading  features 
with  that  at  present  practised  in  Jafiha.  There  is  the  same 
absence  of  religious  ceremonies,  the  same  absence  of  any 
assumed  new  birth,  and  the  same  right  of  adoption  both  by 
husband  and  wife,  followed  by  the  same  results  of  heirship  only 
to  the  adopter  (a).  The  explanation  given  by  Mr.  MacNaghten 
(§  181)  may  account  for  the  survival  of  the  Kritrma  adoption, 
but  does  not  explain  its  origin.  It  seems  plain  that  both  the 
Mithila  and  the  Ceylon  form  arose  from  purely  secular  motives, 
and  existed  anterior  to  and  independent  of  Brahmanical  theories. 
The  growth  of  these  put  the  Kritrima  form  out  of  feshion.  But 
the  similar  type  continued  to  flourish  in  Ceylon,  where  no  such 
influence  prevailed.  An  enquiry  into  the  usages  of  the  Tamil 
races  in  Southern  India  would  probably  disclose  the  existence 
of  analogous  customs. 


{z)  Jiudradhara,  cited  note  to  Mit  i.  11,  §  17  ;  1  W.  MacN.  98  ;  KuOean 
Singh  y.  Kirpa  Singh,  1  S.  D.  9  (11)  ;  Dvrgopal  Singh  r.  Roopun  J^ngh^ 
6  S.  D.  271  (340). 

(a)  Thesawal.  it 


CHAPTER  VI. 

FAMILY  BELATIOKS. 

Minority  and  GtMrdianship. 

5  188.  Minority  tinder  Hindu  law  terminates  at  the  age  of  Period  of 
sixteen.  There  was,  however,  a  diflPerence  of  opinion  as  to  ™"*°"^- 
whether  this  age  was  attained  at  the  beginning  or  at  the  end  of 
the  sixteenth  year.  The  Hindu  writers  seem  to  take  the  former 
view  (a),  and  this  was  always  held  to  be  the  law  in  Bengal  (J). 
The  latter  limit  is  stated  to  be  the  rule  in  Mithila  and  Benares, 
and  was  followed  in  Southern  India  and  apparently  in  Bom- 
bay (c).  Different  periods  were  also  fixed  for  special  purposes 
by  statutes,  which  it  does  not  come  within  the  scope  of  this 
work  to  discuss.  These  variances  will  soon  lose  all  importance 
in  consequence  of  Act  IX.  of  1875,  which  lays  down  as  a  general 
role  for  all  persons  domiciled  in  British  India  or  the  Allied 
States,  that  where  a  guardian  has  been  appointed  by  a  Court  of 
Justice,  or  where  the  Court  of  Wards  has  assumed  jurisdiction, 
minority  terminates  at  the  completion  of  the  twenty-first  year  ; 
in  an  other  cases,  at  the  completion  of  the  eighteenth  year. 
Bnt  the  Act  is  not  to  affect  any  person  in  respect  of  marriage, 
dower,  divorce  or  adoption. 

§  189.  Guardianship. — ^The  Hindu  law  vests  the  guardian- 
ship of  the  minor  in  the  sovereign  as  parens  patruB,  Of  course 
this  duty  is  delegated  to  the  child's  relations.   Of  these  the  fether. 


(a)  1  Dig.  293  ;  2  Dig.  115  ;  Mit  on  Loans,  cited  V.  Darp.  770  ;  D.  Bh.  iii. 
1    §  17,  note  •  D.  M.  iy.  §  47. 

\b)  I.  W.  Mack.  103 ;  2  W.  MacN.  220,  288,  note  ;  CaUychum  t.  Bhug- 
gobuUy,  10  B.  L.  R.  231 ;  Mothoor  Mokun  y.  Surendro  Narain,  1  Calc.  108. 

(c)  W.  MacN.  ubigup.  ',\  Stra.  H.  L.  72 ;  2  Stra.  H.  L.  76,  77 ;  Lachman 
Dot  T.  Rupt^and,  5  S.  D.  114  (136);  Shivii  ffasam  y.  Datu  Mavji,  12 
Bomb.  H.  C.  281,  290. 
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Order  of 
guardianship. 


Bight  of  guar- 
dian to  custody 
of  minor. 


and  next  to  him  the  mother,  is  his  natural  guardian.  In 
default  of  her,  or  if  she  is  unfit  to  exercise  the  trust,  his  nearest 
male  kinsmen  should  be  appointed,  the  paternal  kindred  having 
the  preference  over  the  maternal  (d).  Of  course  in  an  undivided 
femily,  governed  by  Mitakshara  law,  the  management  of  the 
whole  property,  including  the  minor's  share,  would  necessarily 
be  vested  in  the  nearest  male,  and  not  in  the  mother.  It 
would  be  otherwise  where  the  family  was  divided  (e).  But  this 
would  not  interfere  with  her  right  to  the  custody  of  the  child 
itself  (/).  A  mother  loses  her  right  by  a  second  marriage  {g). 
And  of  course  any  guardian,  however  appointed,  may  be  re- 
moved for  proper  cause  (A).  Little  or  nothing  is  to  be  found 
on  the  subject  of  guardianship  in  works  on  Hindu  law.  The 
matter  is  principally  regulated  by  statute  (»). 

§  190.  The  right  of  the  guardian  to  the  possession  of  the 
infent  is  an  absolute  right,  of  which  he  cannot  be  deprived, 
even  by  the  desire  of  the  minor  himself,  except  upon  sufficient 
grounds.  In  the  case  of  parents,  especially,  it  is  obvious  that 
the  custody  of  their  child  is  a  matter  of  greater  moment  to  them 
than  the  custody  of  any  article  of  property.  Cases,  however, 
have  frequently  occurred  in  the  Indian  Courts,  where  the  right 
of  a  parent  to  recover  his  child  has  been  contested,  on  the 
ground  that  the  parent  had  changed  his  religion,  and  was  there- 
fore no  longer  a  fit  guardian  for  his  child ;  or  that  the  child 


(d)  Manu,  viii.  §  27,  ix,  §  146,  190,  191  ;  8  Dig.  542-544  ;  F.  MacN.  25  ; 
1  Stra.  H.  L.  71 ;  2  Stra.  H.  L.  72-75 ;  Mad.  Dec  of  1859,  100  ;  1  W.  MacN. 
103 ;  Moodoo  Krishna  Naik  v.  Tondavaroy,  Mad.  Dec.  of  1852,  105  ;  Mt. 
MufUaboo  T.  Ouneth  Lai,  S.  D.  of  1854,  329.  Ab  to  the  claim  of  the  step- 
mother, see  Lukmee  v.  Umurchund,  2  Bor.  144  ;  Ram  Bunsee  Koonwatre  v. 
Soobh  Koonwaree,  7  W.  R.  321  ;  Bate  Sheo  v.  RvUonjee,  Morris,  Pt  I.  103. 

(e)  Alimdammal  v.  Arunachdam^  3  Mad.  H.  C.  69  ;  Butonaulh  Dutt  y. 
Doorgapersad,  2  M.  Dig.  49.  But  she  can  sue  on  his  behalf  if  the  proper 
guardian  refuses  to  do  so,  Mokrund  Deb.  ▼.  Ranu  Bisseuwree^  S.  D.  of  1853, 
159. 

(/)  Koddeep  Narain  v.  Rajbunsee,  S.  D.  of  1847,  557. 

(g)  Baee  Sheo  v.  RutUmjee,  Morris,  Pt.  I.  U'3. 

(h)  Alimdammal  v.  ArwnacheLam,  3  Mad.  H.  C.  69  ;  Mi.  Gourmonee  r. 
Mt.  Bamatoonderety  S.  D.  of  1860,  i.  532  ;  Skinner  y.  Orde,  14  M.  I.  A. 
309. 

(t)  See  Ct.  of  Wards  Acts,  Beng.  Reg.  XXVI.  of  1793,  LII.  of  1808,  VI.  of 
1822 ;  Mad.  Eeg.  V.  of  1804  ;  Act  XX.  of  1864  ;  Bengal  Act,  IV.  of  1870. 
Minors  not  under  Court  of  Wards,  Acts  XL.  of  1858,  IV.  of  1872.  Education 
and  marriage  of  minors.  Acts  XXVI.  of  1854,  XXL  of  1855,  XIV.  of  1858. 
Ram  Bunsee  Koonwarte  y.  So<M>  Koontoaree,  7  W.  R.  321.  See  as  to  proce- 
dure,  Act  IX.  of  1861  ;  Guardian  and  Ward,  Act  XIIL  of  1874. 
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had  changed  its  religion,  and  was  no  longer  willing  to  live  with  Chang*  of  J^ 
its  parent.  On  the  former  point  it  has  heen  decided,  that  the 
fact  that  a  &ther  has  changed  his  religion,  whether  the  change 
be  one  to  Christianity  or  from  Christianity,  is  of  itself  no  reason 
for  depriving  him  of  the  custody  of  his  children.  It  would  be 
different  of  course  if  the  change  were  attended  with  circum- 
stances of  immorality,  which  showed  that  his  home  was  no 
longer  fit  for  the  residence  of  the  child  (k).  But  the  case  of  a 
change  of  religion  by  the  mother  might  be  different.  The  reli- 
gion of  the  fiather  settles  the  law  which  governs  himself,  his 
&mily  and  his  property.  "  From  the  very  necessity  of  the  case, 
a  child  in  India,  under  ordinary  circumstances,  must  be  pre- 
sumed to  have  his  fether's  religion,  and  his  corresponding  civil 
and  social  status;  and  it  is,  therefore,  ordinarily,  and  in  the 
absence  of  controlling  circumstances,  the  duty  of  a  guardian  to 
train  his  infant  ward  in  such  religion."  Therefore,  where  a 
change  of  religion  on  the  part  of  the  mother  would  have  the 
effect  of  changing  the  religion,  and  therefore  the  legal  status  of 
the  in&nt,  the  Court  would  remove  her  from  her  position  as 
guardian.  And  the  asserted  wish  of  the  minor,  also,  to  change 
his  religion,  in  conformity  with  that  of  the  mother,  would  not 
necessarily  alter  the  case ;  unless  perhaps  where  the  advanced 
age  of  the  minor,  and  the  settled  character  of  his  religious  con- 
victions would  render  it  improper  or  impossible  to  attempt  to 
restore  him  to  his  former  position  (/). 

§  191.  The  case  of  a  child  voluntarily  leaving  its  parents  by  infant, 
has  frequently  occurred  where  there  has  been  a  conversion  to 
Christianity.  It  seems  at  one  time  to  have  been  the  practice  of 
the  Courts  of  Calcutta  and  Madras  to  allow  the  child  to  exercise 
his  discretion,  if  upon  a  personal  examination  they  were  satisfied 
that  his  wish  was  to  remain  away  from  his  parents,  and  that  he 
was  capable  of  exercising  an  intelligent  judgment  upon  the  point. 
The  contrary  rule  was  for  the  first  time  laid  down  by  the 
Supreme  Court  of  Bombay,  when  they  directed  a  boy  of  twelve 
years  old  to  be  given  back  to  his  fether,  and  refused  to  examine 
him  as  to  his  capacity  and  knowledge  of  the  Christian  religion, 
or  as  to  his  wish  to  remain  with  his  Christian  instructors  (m). 


(k)  Reg,  V.  Bezonji  Perry,  0.  C.  91. 
(/)  SHnner  v.  Orde,  14  M.  I.  A.  309. 
(m)  Reg.  V.  NcibiUy  Perry,  0.  C.  103. 
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Effect  of  con- 
tracts. 


This  course  was  approved  by  Mr.  Justice  Patteson,  to  whom 
Sir  Erskine  Perry  referred  the  point  (n).  That  decision  was 
followed  in  the  Supreme  Court  of  Madras  in  1858,  in  the  case 
of  Culloor  Narrainsawmy  (o),  when  Sir  C.  Rawlinson  and  Sir 
A.  Bittleston  decided  that  a  Hindu  youth  of  the  age  of  fourteen, 
who  had  gone  to  the  Scottish  missionaries,  should  be  given  up 
to  his  lather,  though  he  had  become  a  convert  to  Christianity, 
and  was  most  anxious  to  remain  with  his  new  protectors.  A 
similar  decision  was  given  in  Calcutta  in  1863,  by  Sir  M.  Wells, 
where  a  boy  of  fifteen  years  and  two  months  had  voluntarily 
gone  to  reside  with  the  missionaries  {p).  It  may  also  be  ob- 
served, that  it  is  a  criminal  offence  under  the  Indian  Penal 
Code,  to  entice  from  the  keeping  of  its  lawful  guardian  a  male 
minor  under  the  age  of  fourteen,  or  a  female  minor  under  the 
age  of  sixteen  {q), 

§  192.  The  mother  is  the  natural  guardian  of  an  illegitimate 
child.  But  where  she  has  allowed  the  child  to  be  separated  from 
her  and  brought  up  by  the  father,  or  by  persons  appointed  by 
him,  the  Court  will  not  allow  her  to  enforce  her  rights.  Espe- 
cially if  the  result  would  be  disadvantageous  to  the  child,  by 
depriving  it  of  the  advantages  of  a  higher  mode  of  life  and 
education  (r). 

§  193.  Contracts  made  by  a  minor  himself  are  at  the  utmost 
voidable,  not  void.  If  made  for  any  necessary  purpose  they  are 
absolutely  binding  upon  him,  and  they  can  always  be  ratified 
by  him  after  he  attains  fiill  age,  either  expressly,  or  impliedly 
by  acquiescence,  and  taking  the  benefit  of  them  («).  He  will 
also  be  bound  by  the  act  of  his  guardian,  when  bona  fide  and 
for  his  interest,  and  when  it  is  such  as  the  infant  might  reason- 
ably and  prudently  have  done  for  himself,  if  he  had  been  of  full 
age  (0-    But  not  where  the  act  appears  not  to  have  been  for  his 


(n)  lb.  p.  109. 

(o)  Not  reported.    I  waa  coansel  for  the  missionaries  in  the  case. — J.  D.  M. 

(|>)  Re  Bimnauth  Bote,  1  Hyde,  111. 

(9)  I.  P.  0.  88.  361,  363.  The  consent  or  wish  of  the  minor  is  qnite  im- 
material. See  cases  cited  tub  loco.  Mayne*s  Commentaries  on  the  Indian 
Penal  Code. 

(r)  Beg.  v.  Fletcher,  Perry,  0.  C.  109  ;  MUtibhayi  t.  KotteharaH,  Mad. 
Dec  of  1860,  154. 

[a)  Rennie  y.  Ounganarain,  3  W.  R.  10  ;  BoiddontUh  v.  RamkUkort^  18 
W.  R.  166  ;  Doorga  Chum  v.  Ram  Narain  Dos$,  ib.  172. 

(t)  Cauminany  Bungaroo  v,  Peramma,  Mad,  Dec.  of  1855,  99  ;  Temmakdl 
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benefit  (w),  unless  he  has  ratified  it  on  reaching  his  majority  (ar). 
And  where  the  act  is  done  by  a  person  who  is  not  his  guardian, 
but  who  is  the  manager  of  the  estate  in  which  he  has  an  in- 
terest, he  will  equally  be  bound,  if  under  the  circumstances  the 
step  taken  was  necessary,  proper,  or  prudent  (y). 

Where,  however,  the  act  is  done  by  a  person  in  possession  of 
property,  who  does  not  profess  to  be  acting  on  behalf  of  the 
minor,  but  who  claims  to  be  independent  owner,  and  to  be 
acting  on  his  own  behalf,  it  wiU  not  bind  the  infant  who  is 
really  entitled  (2), 

Of  course  the  objection  to  an  act  on  the  ground  of  minority 
must  be  taken  by  the  minor  himself.  Those  who  deal  with  him 
are  always  bound,  though  he  may  not  be  (a). 

Where  a  minor  on  coming  of  age  sues  to  set  a  sale  aside,  he  Equities  on 
is  bound  to  refund  the  purchase  money,  when  his  estate  has  ^^^"^      •• 
benefited  by  it,  or  to  hold    the  property  charged  with  the 
amount  of  debt  from  which  it  has  been  freed  by  the  sale  (b). 

§  194.  A  minor,  who  is  properly  represented  in  a  suit,  will  I>ecreei. 
be  bound  by  its  result,  whether  that  result  is  arrived  at  by 
hostile  decree  or  by  compromise  (c).  But  the  Court  will  not  make 


T.  Svbbamal,  2  Mad.  H.  C.  47  ;  Kumurooddeen  v.  Shaik  Bhadoo,  11  W.  R. 
184  ;  Makhd  Alt  v.  Srimati  Mcunad,  3  K  L.  K.  A.  C.  54  ;  Gooroopcrgad  y. 
Muddun  Mohwiy  S.  D.  of  1856,  980.  See  aa  to  a  guardian's  power  of  leasing, 
Nuboki^un  t.  Kcdiepersad,  S.  D.  of  1859,  607  ;  Gopeenath  v.  Bamjeewunf 
ib.  913  ;  Btebee  Sowlutooniaa  v.  Roht  Savi^  ib.  1575.  See  also  as  to  con- 
tracts requiring  statutory  sanction,  Debi  Dutt  v.  Subodra,  2  CaL\  283. 

(tt)  Sambasivien  v.  Kristnien,  Mad.  Dec.  of  1858,  252  ;  Nawab  Syud 
Aahrufooddeen  ▼.  Mt.  Shama  Soonderee,  S.  D.  of  1863,  531  ;  Nubokishen  v. 
KaUepertadf  S.  D.  of  1869,  607  ;  Lallak  BwMtedhurv.  Koonwur  Bindeseret, 
10  M.  I.  A.  454.  A  guardian  may  pay  debts  barred  by  statute  if  fairly  due, 
Ckowdhry  Chuttersal  v.  Government^  3  W.  R.  57. 

{x)  Chetty  Colum  v.  Rajah  Rungamiomy,  8  M.  I.  A.  319  ;  Golanb  Kwm- 
warrtey,  Eshan  Chunder,  ib.  447,  11  W.  R.  134;  Bhobanny  Persaudy. 
Teerpurackumf  2  M.  Dig.  100  ;  Mongooney  v.  Gooroopermd^  ib.  188.  A 
rati  II  cation  will  be  of  no  effect,  if  the  property  has  already  passed  away 
from  the  person  who  ratifies  the  transaction,  Lallah  Ravmth  Lafl  y.  Chadee 
ThfitIuira,.S.  D.  of  1858.  312. 

(y)  Hunooman  Persad  y.  Mt.  Babooeef  6  M.  I.  A.  393. 

(z)  Bahur  Ali  v.  Sookheea  Bibi,  13  W.  R.  63. 

(a)  CanaJta  v.  Cottavappah,  Mad.  Dec.  of  1855,  184. 

{b)  Mt.  Bukshun  v.  ML  Boolkin,  12  W.  K.  337  ;  Paran  Chvnder  y. 
Karunamayi  Dasi,  7  B.  L.  R.  90  ;  Bai  Ketar  v.  Bai  Ganga,  8  Bomb.  A.  C. 
81  ;  Mirza  Pana  v.  Saiad  Sadik,  7  N.  W.  P.  201. 

(c)  Venkataitparasawmy  v.  KrishnasoTnayajulu,  Mad.  Dec.  of  1860,  243  ; 
Tarinee  Chum  v.  Walton,  12  W.  R.  414  ;  Modhoo  Soodun  v.  Prithee 
BvUub,  16  W.  R.  231 :  Jungee  LaU  v.  Sham  Lall  Miuer,  20  W.  R.  120  ; 
Lekraj  Roy  y.   Mahtab  Chandy  14  M.  I.  A.  393.     And  the  guardian  may 
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a  decree  by  consent  without  ascertaining  whether  it  is  for  the 
benefit  of  the  infent  (d).  And  the  mere  fact  that  a  proceeding 
was  partly  conducted  through  the  intervention  of  a  Civil  Court 
— as  for  instance  a  decree  on  a  foreclosure— does  not  give  it 
any  additional  validity  against  a  minor,  unless  he  is  properly 
made  a  party  to  the  proceeding  at  a  stage  when  he  can  question 
it  on  its  merits  (e).  Of  course  a  decree  can  always  be  set  aside 
if  obtained  by  fraud  (/). 
Suits  against  A  guardian  is  liable  to  be  sued  by  his  ward  for  damages 

^^*"'^^*^^  arising  from  his  fraudulent  or  illegal  acts  (g).    For  debts  due 

by  the  ward,  the  guardian  of  course  is  only  liable  to  the  extent 
of  the  funds  which  have  reached  his  hands  {h). 


equally  compromise  claims  before  suit,  OopeencUh  t.  Ramjeewun,  S.  D.  of 
1859,  913. 

(d)  Ham  Chum  v.  Mungul  Sircar,  16  W.  R.  232. 

(«)  Buzrung  Sahoy  v.  Mt.  Mautora  Chmcdhrain,  22  W.  R»  119. 

(/)  Lekraj  Roy  v.  Mahtah  Chand,  14  M.  I.  A.  393. 

(g)  Ismir  Chunder  v.  Ragab  Indernaraifit  S.  D.  of  1860,  i.  349. 

(A)  SheUch  Azeemoodeen  y.  Moonshee  Athwr  AU,  3  W.  R.  137. 


CHAPTER  VII. 

EABLT  LAW  OF  PBOPEKTT. 

§  195.  The  Btndent  who  wishes  to  andeistand  the  Hindu  Misleading  effect 
system  of  property,  must  begin  by  freemg  his  mind  from  aU  ^3°«*"''  "*'°" 
preTious  notions  drawn  from  English  law.    They  would  not 
only  be  useless,  but  misleading.     In  England  ownership,  as  a 
rule,  is  single,  independent,  and  unrestricted.     It  may  be  joint, 
but  the  presumption  wiU  be  to  the  contrary.    It  may  be  re- 
stricted, but  only  in  special  instances,  and  under  special  provi- 
sions.   In  India,  on  the  contrary,  joint  ownership  is  the  rule, 
and  will  be  presumed  to  exist  in  each  individual  case  until  the 
contrary  is  proved.   If  an  individual  holds  property  in  severaltjf 
it  will  in  the  next  generation  relapse  into  a  state  of  joint 
tenancy.    Absolute,  unrestricted  ownership,  such  as  enables  the 
owner  to  do  anything  he  likes  with  his  property,  is  the  excep- 
tion.   The  father  is  restrained  by  his  sons,  the  brother  by  his 
brothets.  the  woman  by  her  successors.    If  property  is  free  in 
the  hands  of  its  acquirer,  it  will  resume  its  fetters  in  the  hands 
of  his  heirs.    Individual  property  is  the  rule  in  the  West. 
CJorporate  property  is  the  rule  in  the  East.    And  yet,  although 
the  difference  between  the  two  systems  can  now  only  be  ex- 
pressed in  terms  of  direct  antithesis,  it  is  pretty  certain  that 
both  had  a  common  origin  (a).    But  in  India  the  past  and  the 
present  are  continuous.    In  England  they  are  separated  by  a 
wide  gulf.     Of  the  bridge  by  which  they  were  formerly  con- 
nected, a  few  planks,.only  visible  to  the  eye  of  the  antiquarian, 
are  all  that  now  remain. 

§  196.  Three  forms  of  the  corporate  system  of  property  exist 
in  India;  the  Patriarchal  Family,  the  Joint  Family,  and  the 

(a)  See  Maine,  Village  Oommanities,  82. 
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Different  forms 
of  corporate 
property. 


Yillftge  com- 
munities in  the 
Punjab. 


Village  Community.    The  two  latter,  in  one  shape  or  other, 
•  may  be  said  to  prevail  throughout  the  length  and  breadth  of 
India.     The  last  still  flourishes  in  the  north-west  of  Hindostan. 
It  is  traceable,  though  dying  out,  in  Southern  India.     It  has 
disappeared,  though  we  may  be  sure  it  formerly  existed,  in 
Bengal  and  the  upper  part  of  the  peninsula.     In  some  regions, 
such  as  among  the  Hill  tribes  and  the  Nairs  of  the  Western 
Coast,  it  appears  never  to  have  arisen  at  all.    The  analogy 
between  the  two  latter  forms  is  complete.    The  Village  Com- 
munity is  a  corporate  body,  of  which  the  members  are  families. 
The  Joint  Family  is  a  corporate  Dody,  of  which  the  members 
are  individuals.    The  process  of  change  which  has  been  under- 
gone both  by  Village  Communities  and  Families  is  similar,  and 
the  causes  of  this  change  are  generally  identical.     It  seems  a 
tempting  generalisation  to  lay  down,  that  one  must  have  sprung 
from  the  other;  that  the  Village  Community  has  grown  out  of 
the  extension  of  the  Joint  Family,  or  that  the  Joint  Family 
has  resulted  from  the  dissolving  of  the  larger  body  into  its  com- 
ponent parts.    But  such  a  generalisation  would  be  unsafe.    The 
same  causes  have  no  doubt  produced  the  village  system  and  the 
femily  system.     But  it  is  certain  that  there  are  many  villages 
which  have  never  sprung  from  the  same  femily,  and  many 
places  where  the  femily  system  has  shown  no  tendency  to  grow 
into  the  village  system. 

§  197.  The  village  system  of  India  maybe  studied  with  most 
advantage  in  the  Punjab,  as  it  is  there  that  we  find  it  in  its 
most  perfect,  as  well  as  in  its  transitional  forms.  It  presents 
three  marked  phases,  which  exactly  correspond  to  the  changes 
in  an  undivided  family.  The  closest  form  of  union  is  that  which 
is  known  as  the  Communal  Zemindari  village.  Under  this 
system  "  the  land  is  so  held  that  all  the  village  co-sharers  have 
each  their  proportionate  share  in  it  as  common  property,  with- 
out any  possession  of  or  title  to  distinct  portions  of  it;  and  the 
measure  of  each  proprietor's  interest  is  his  share  as  fixed  by  the 
customary  law  of  inheritance.  The  rents  paid  by  the  cultiva- 
tors are  thrown  into  a  common  stock,  with  all  other  profits 
from  the  village  lands,  and  after  deduction  of  the  expenses  the 
balance  is  divided  among  the  proprietors  according  to  their 
shares  "  {h).    This  corresponds  to  the  undivided  iamily  in  its 

(6)  Punjab  Customs,  105,  161.    This  stage  is  the  same  as  that  described  by 
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purest  state.  The  second  stage  is  caDed  the  pattidari  village.  Punjab. 
In  it  the  holdings  are  all  in  severalty,  and  each  sharer  manages 
his  own  portion  of  land.  But  the  extent  of  the  share  is  de- 
termined by  ancestral  right,  and  is  capable  of  being  modified 
from  time  to  time  upon  this  principle  (c).  This  corresponds  to 
the  state  of  an  undivided  &mily  in  Bengal.  The  transitional 
stage  between  joint  holdings  and  holdings  in  severalty  is  to  be 
found,  in  the  system  of  redistribution,  which  is  still  practised 
in  the  Pathan  communities  of  Peshawur.  According  to  that 
practice,  the  holdings  were  oniginally  allotted  to  the  individual 
families  on  the  principle  of  strict  equality.  But  as  time  intro- 
duced inequalities  with  reference  to  the  numbers  settled  on  each 
holding,  a  periodical  transfer  and  re-distribution  of  holdings 
took  place  (d).  This  practice  naturally  dies  out,  as  the  sense 
of  individual  property  strengthens,  and  as  the  habit  of  dealing 
with  the  shares  by  mortgage  and  sale  is  introduced.  The  share 
of  each  femHy  then  becomes  its  own.  The  third  and  final  stage 
is  known  as  the  hhaiachari  village.  It  agrees  with  the  paUi- 
dan  form,  inaanuch  as  each  owner  holds  his  share  in  severalty. 
But  it  differs  from  it,  inasmuch  as  the  extent  of  the  holding  is 
strictly  defined  by  the  amount  actually  held  in  possession.  All 
reference  to  ancestral  right  has  disappeared,  and  no  change  in 
the  number  of  the  co-sharers  can  entitle  any  member  to  have  his 
share  enlarged.  His  rights  have  become  absolute  instead  of 
relative,  and  have  ceased  to  be  measured  by  any  reference  to 
the  extent  of  the  whole  village,  and  the  numbers  of  those  by 
whom  it  is  held  {e).  This  is  exactly  the  state  of  a  family  after 
its  members  have  come  to  a  partition. 

§  198.  The  same  causes  which  have  broken  up  the  joint  family 
of  Bengal  have  led  to  the  disappearance  of  the  village  system 
in  that  province.  In  Western  and  Central  India,  the  wars  and 
devastations  of  Muhammedans,  Mahrattas,  and  Pindarries  swept 
away  the  village  institutions,  as  well  as  almost  every  other  form  of 
ancient  proprietary  right  (/).    But  in  Southern  India,  among 

Sir  H.  S.  Maine,  as  existing  in  Serria  and  the  adjoining  districts.  Ancient 
Law,  267.     See  Evans,  Bosnia,  44. 

(c)  Punjab  Customs,  106,  166. 

{d)  Punjab  Cusioms,  125,  170.  See  Corresponding  Customs,  Maine,  Anc. 
Iaw,  267 ;  Village  Communities,  81 ;  Lavaleye,  ch.  vi. ;  Wallace,  Russia,  i.  189. 

(«)  Punjab  Customs,  106,  161. 

(/)  See  speecb  of  Sir  J.  Lawrence,  cited  Punjab  Customs,  138. 
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Southern  India,     the  Tamil  races,  we  find  traces  of  similar  communities  {g). 

The  village  landholders  are  there  represented  by  a  class  known 
as  Mirasidars,  the  extent  and  nature  of  whose  rights  are  far 
from  being  clearly  ascertained.  It  is  certain,  however,  that 
they  have  a  preferential  right  over  other  inhabitants  to  be 
accepted  as  tenants  by  the  Government,  a  right  which  they  do 
not  even  lose  by  neglecting  to  avail  themselves  of  it  at  each 
fresh  settlement  (h).  They  are  jointly  entitled  to  receive  cer- 
tain fees  and  perquisites  from  the  occupying  tenants,  and  to 
share  in  the  conmion  lands  (»).  v  Some  villages  are  even  at  the 
present  time  held  in  shares  by  a  body  of  proprietors  who  claim 
to  represent  the  original  owners,  and  a  practice  of  exchanging 
and  redistributing  these  shares  is  known  still  to  exist,  though 
it  is  fast  dying  out  (k).  In  Madras  the  Government  claim  is 
made  upon  each  occupant  separately,  not  upon  the  whole 
village,  as  in  the  Punjab  ;  but  the  contrary  usage  must  once 
have  existed.  Sir  H.  S.  Maine  mentions  an  instance  in  which 
the  Government  supposed  that  they  wer^^ceiving  their  revenue 
as  usual,  from  the  individual  ryots.  It  was  ascertained  that 
the  village  had  really  taken  the  matter  into  its  own  hands,  and 
regularly  redistributed  the  burthen  according  to  ancient  prac- 
tice among  the  several  occupants. 

§  199.  The  co-sharers  in  many  of  these  village  communities 
are  persons  who  are  actually  descended  from  a  common  an- 
cestor. In  many  other  cases  they  profess  a  common  descent, 
•for  which  there  is  probably  no  foundation  (/).  In  some  cases 
it  is  quite  certain  there  can  be  no  common  descent,  as  they  are 
of  different  castes,  or  even  of  different  religions  (m).     But  it  is 


Tradition  of 
common  descent. 


(a)  Elphinstone,  India,  66,  249. 

(A)  Mad.  Dec.  of  18o0,  121,  of  1859,  101  ;  6th  Report  House  Commons, 
cited  1  N.  0.  320.  See  Fakir  Mukammed  t.  Tirumala  Charriar,  1  Mad. 
L.  R  205. 

(t)  MooUoopermal  y.  Tondaven,  1  Stra.  N.  0.  800  ;  Mad.  Dec  of  1852, 
88,  of  1854,  141,  of  1862,  50.  In  the  Punjab  this  right  may  be  retained  by 
a  co-sharer,  though  he  has  ceased  to  possess  any  land  in  the  village.  Punjab 
Customs,  108. 

{k)  Madura  Manual,  Pt.  V.  12  ;  2  Mad.  H.  0.  1,  6,  17;  4  Mad.  H.  0. 159 ; 
8  Mad.  Bev.  Reg.  189. 

(/)  Panjab  Customs,  136,  164  ;  Main'*,  Vill.  Com.  12,  175  ;  Early  Instit. 
1,  64 ;  Lyall  on  Formation  of  Clans  and  Castes,  Fortnightly  Beview,  Jan.  1, 
1877  ;  Hunter's  Orissa,  ii.  72  ;  McLennan,  214.  It  must  be  remembered  that 
iht  co-sharers  of  a  village  are  a  much  smaller  body  than  the  inhabitants. 

(m)  Maine,  Vill.  Com.  176 ;  Mad.  Dec.  of  1862,  50. 
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well  known  that  in  India  the  mere  £act  of  association  produces 
a  belief  in  a  common  origin,  unless  there  are  circumstances 
which  make  such  an  identity  plainly  impossible.  I  have  often 
heard  a  witness  say  of  another  man  that  he  was  his  relation, 
and  then  upon  cross-examination  explain  that  he  was  of  the 
same  caste.  The  ideas  presented  themselves  to  his  mind,  not 
as  two  but  as  one.  An  instance  is  given  by  Sir  H.  S.  Maine, 
in  which  some  missionaries  planted  in  villages  converts  col- 
lected from  all  sorts  of  different  regions.  They  rapidly  adopted 
the  language  and  habits  of  i  brotherhood,  and  will  no  doubt 
before  long  frame  a  pedigree  to  account  for  their  juxta-posi- 
tion  (n).  It  is  evident  that  an  actual  community  of  descent 
must  depend  upon  mere  accident.  If  a  fiunily  settled  in  an 
unoccupied  district,  it  might  spread  out  till  it  formed  one,  or 
several  village  communities.  The  same  result  might  happen 
if  a  iamily  became  sufficiently  powerftd  to  turn  out  its  neigh- 
bours, or  reduce  them  to  submission.  Where  the  country  was 
more  thickly  peopl^,  several  femilies  would  have  to  unite 
from  the  first  for  mutual  protection,  and  would  in  time  begin 
to  account  in  the  usual  way  for  the  &ct  that  they  found  them- 
selves united  in  interest.  Families  which  settled  or  sprung  up 
in  regions  that  were  fully  occupied,  never  could  form  new  com- 
munities based  on  the  possession  of  land. 

§  200.  As  it  is  certain  that  village  communities  have  not  Joint  fomUiee 
always  sprung  from  a  single  joint  femily,  so  it  is  equally  certain  exwlnd^^' 
that  a  joint  family  does  not  necessarily  tend  to  expand  in^  village  com- 
a  village  community.    For  instance,  the  Nairs,  whose  domestic  ™^^*^^ 
system  presents  the  most  perfect  form  of  the  joint  &mily  now 
existing,  never  have  formed  village  communities.    Each  tar- 
wood  lives  in  its  own  mansion,  nestling  among  its  pahn  trees, 
and  surrounded  by  its  rice  lands,  but  apart  from  and  inde- 
pendent of  its  neighbours.      This  arises  from  the  peculiar 
structure  of  the  fiumly,  which  traces  its  origin  in  each  genera- 
tion to  females,  who  live  on  in  the  same  ancestral  house,  and 
not  to  males,  who  would  naturally  radiate  from  it,  as  separate 
but  kindred  branches  of  the  same  tree.    In  a  lesser  degree  the 
same  thing  may  be  said  of  the  Eandhs.     Among  them  the 
patriarchal  iamily  is  found  in  its  sternest  type.     But  though 


(n)  Maine,  Early  Instit  288. 
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the  families  live  together  in  septs  and  tribes,  tracing  from  a 
common  ancestor,  and  acknowledging  a  common  head,  and 
although  their  hamlets  have  a  deceptive  similarity  to  a  Hindu 
village,  they  want  the  one  element  of  union — there  is  no  unity 
of  authority,  and  no  community  of  rights.  Each  family  holds 
its  property  in  severalty,  and  never  held  it  in  any  other  way. 
It  is  absolute  owner  of  the  land  it  occupies,  and  ceases  to  have 
any  interest  in  the  land  which  it  abandons.  The  chieftain 
has  influence,  but  not  authority.  The  fimiilies  live  in  proxi- 
mity, but  not  in  cohesion.  They  are  not  branches  of  one 
tree,  but  a  collection  of  twigs  (o).  This,  again,  seems  to  arise 
from  the  circumstances  of  their  position.  With  them  land  is 
so  abundant,  and  their  wants  so  few,  that  it  has  never  been 
necessary  to  restrain  the  individual  for  the  benefit  of  the  com- 
munity. Where  the  common  stock  is  limited,  it  is  necessary 
to  make  rules  for  its  enjoyment ;  but  where  all  can  have  as 
much  as  they  want,  no  one  would  take  the  trouble  to  make 
rules,  and  no  one  would  submit  to  them  if  made. 

§  201.  The  same  causes  which  have  prevented  the  Joint 
Family  from  extending  into  the  Village  Community,  appear  also 
to  check  the  Patriarchal  Family  at  the  stage  at  which  it  would 
naturally  expand  into  the  Joint  Family,  For  instance,  among 
the  Kandhs,  at  the  death  of  the  fether,  the  fiunily  union,  which 
previously  was  absolute,  appears  to  dissolve.  The  property  is 
divided,  and  each  son  sets  up  for  himself  as  a  new  head  of  a 
family  (p).  Among  the  Hill  Tribes  of  the  Nilghiris,  and 
among  the  Kols,  the  same  practice  prevails  (q). 

§  202.  It  would  appear,  therefore,  that  in  tracing  society 
backwards  to  its  cradle,  one  of  the  earliest,  if  not  the  earliest 
unit,  is  the  Patriarchal  Family.  In  the  language  of  Sir  H.  S. 
Maine  (r),  "  Thus  all  the  branches  of  human  society  may  or 
may  not  have  been  developed  from  joint  families  which  arose 
out  of  an  original  patriarchal  cell ;  but,  wherever  the  Joint 
Family  is  an  institution  of  an  Aryan  race  («),  we  see  it  spring- 


(o)  Hunter's  Orissa,  ii.  72,  204. 
(p)  Hunter's  Orissa,  ii.  79. 

(9)  Breeks,  Primitiye  Tribes  of  the  Nilghiris,  9,  89,  42,  68. 
(r)  Early  Institutions,  118. 

(b)  This  qualification  was  no  doubt  intended  to  exclude  cases  where  the 
joint  family  is  of  a  p^lyandrous  type. 
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ing  from  such  a  cell,  and,  when  it  dissolves,  we  see  it  dissolving 
into  a  number  of  such  cells." 

§  203.  The  Patriarchal  Family  may  be  defined  as  "  a  group  Its  origin  and 
of  natural  or  adoptive  descendants  held  together  by  subjection  ^***^ 
to  the  eldest  living  ascendant,  father,  grandfether,  or  great- 
grandfather.   Whatever  be  the  formal  prescription  of  the  law, 
the  head  of  such  a  group  is  always  in  practice  despotic,  and  he 
is  the  object  of  a  respect,  if  not  always  of  an  affection,  which  is 
probably  seated  deeper  than  any  positive  institution  "  (t).    The 
absolute  authority  over  his  family  possessed  by  the   Roman 
father  in  virtue  of  this  position  is  well  known.     Exactly  a 
similar  authority  was  once  possessed  by  the  Hindu  father. 
Manu    says,    "Three  persons,  a  wife,  a  son,  and  a  slave, 
are  declared  by  law  to  have  in  general  no  wealth  exclusively 
their  own  ;  the  wealth  which  they  may  earn  is  regularly  ac- 
quired for  the  man  to  whom  they  belong  "  (u).    And  so  Narada 
says  of  a  son,  "  he  is  of  age  and  independent,  in  case  his  parents 
be  dead  ;  during  their  lifetime  he  is  dependent,  even  though  he 
be  grown  old  "  (v).     But  this  doctrine  was  not  peculiar  to  the 
Aryan  races.    Among  the  Kandhs  it  is  stated  that  "  in  each 
family  the  absolute  authority  rests  with  the  house  father.    Thus 
the  sons  have  no  property  during  their  father's  lifetime  ;  and 
all  the  male  children,  with  their  wives  and  descendants,  con- 
tinue to  share  the  father's  meal,  prepared  by  the  conmion 
mother "  (x).    An  indication  of  a  similar  usage  still  exists 
among  the  Tamil  inhabitants  of  JafPna,  where  all  acquisitions 
made  by  the  sons  while  unmarried,  except  mere  presents  given 
to  them,  fall  into  the  common  stock  (y).    As  soon  as  they  are 
married,  it  would  appear  that  each  becomes  the  head  of  a  new 
family. 

§  204.  The   transition  from  the  Patriarchal  to  the  Joint  Origin  of  Joint 
Family  arises  (where  it  does  arise)  at  the  death  of  the  conmion  ^^^^y* 
ancestor,  or  head  of  the  house.    If  the  family  choose  to  continue 
united,  the  eldest  son  would  be  the  natural  head  (z).    But  it  is 

(t)  Ibid.  116  ;  Ancient  Law,  133.  Here  seems  to  be  the  origin  of  the  great 
Hindu  canon  of  inheritance,  that  the  funeral  cake  stops  at  the  third  m. 
descent.     See  post,  §  438a. 

(u)  Manu,  viii.  §  416  ;  Nar.  v.  §  39  ;  Sancha  &  Lich.,  2  Dig.  526. 

(v)  Nar.  iii.  §  38.     See  too  Sancha  &  Lich.,  2  Dig.  583. 

ix)  Hunter's  Orissa,  ii.  72. 

{y)  Thesawaleme,  iv.  5. 

{z)  Manu,  ix.  §  105. 
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Diflferenoe  evident  that  his  position  would  be  very  different  from  that  of 

arch^and^Joint  ^^®  deceased  patriarch.    The  former  was  head  of  the  femily  by 
Fainilj.  a  natural  authority.    The  latter  can  only  be  so  by  a  delegated 

authority.  He  is  primus  but  inter  pares.  Therefore,  in  the 
first  place,  he  is  head  by  choice,  or  by  natural  selection,  and 
not  by  right.  The  eldest  is  the  most  natural,  but  not  the 
necessary  head,  and  he  may  be  set  aside  in  favour  of  one  who 
is  better  suited  for  the  post.  Hence  Narada  says  (a),  "  Let  the 
eldest  brother,  by  consent,  support  the  rest  like  a  father  ;  or 
let  a  younger  brother,  who  is  capable,  do  so  ;  the  prosperity  of 
the  femily  depends  on  ability."  And  so  the  old  Toda,  when 
asked  which  of  his  sons  would  take  his  place,  replied, "  the 
wisest  (h)y  In  the  next  place  the  extent  of  his  authority  is 
altered.  He  is  no  longer  looked  upon  as  the  owner  of  the  pro- 
perty, but  as  its  manager  (c).  He  may  be  an  autocrat  as  re- 
gards his  own  wife  and  children,  but  as  regards  collaterals  he 
is  no  more  than  the  president  of  a  republic.  Even  as  regards 
his  own  descendants,  it  is  evident  that  his  power  will  tend 
gradually  to  become  weaker.  The  property  which  he  manages, 
is  property  in  which  they  have  the  same  interest  as  the  other 
members  of  the  family.  The  restrictions  which  fetter  him  in 
dealing  with  the  property  as  against  collaterals,  wiU  by  degrees 
attach  to  his  dealings  with  it  as  against  his  own  children. 
They  also  will  come  to  look  upon  him  as  the  manager,  and  not 
as  the  &ther.  The  apparent  conflict  between  many  of  the 
texts  of  Hindu  sages  as  to  the  authority  of  the  Mher,  may, 
perhaps,  be  traced  to  this  source.  Those  which  refer  to  the 
father  as  head  of  the  patriarchal  family  will  attribute  to  him 
higher  powers  than  those  which  refer  to  him  as  head  of  a  joint 
family. 
Not  in  neceasary  §  205.  We  have  already  seen  {d)  that  the  step  from  the 
sequence.  patriarchal  to  the  joint  family  is  one  which,  in  some  states  of 

society,  never  takes  place.  Conversely  the  joint  family  is  by 
no  means  necessarily  preceded  by  the  patriarchal  &mily.  For 
instance  the  Nair  system  absolutely  excludes  the  patriarchal 
idea.  Its  essence  is  the  tracing  of  kinship  through  females, 
and  not  through  males.    Mr.  McLennan  considers  that  the 

(a)  xiU.  §  5.  (ft)  Breekfl,  Primitive  Tribes,  9. 

(c)  See  Maine,  Early  Instit.  116.  {,d)  Ante,  §  201. 
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Nair  system  was  the  necessary  antecedent  of  the  patriarchal  Polyandrous 
form  of  relationship.  According  to  his  view,  the  loose  relation  °"fj|^^  ^ 
between  the  sexes  in  early  ages  first  settled  into  polyandry. 
Where  it  existed  in  its  radest  shape,  in  which  a  woman  asso- 
ciated with  men  unrelated  to  each  other,  the  only  fiimily  group 
that  could  be  formed  would  be  that  of  the  mother  and  her 
children,  and  the  children  of  such  of  them  as  were  females. 
This  is  the  Nair  type,  and  still  exists  in  the  Ganarese  and 
Malabar  tarwaads.  Here  kinship  by  females  was  alone  possible. 
When  the  woman  passed  into  the  possession  of  several  males  of 
the  same  family,  the  circle  of  possible  paternity  became  nar- 
rowed. The  wife  then  lived  in  the  house  of  her  husbands,  and 
the  children  were  bom  in  their  home  as  well  as  hers.  They 
could  be  identified  as  the  offspring  of  some  one  of  the  husbands, 
though  not  with  certainty  as  the  oflGspring  of  any  particular  one. 
This  was  the  first  dawning  of  kinship  through  males.  It  is  the 
species  of  polyandiy  that  exists  in  Thibet,  Ceylon,  among  the 
Todas  on  the  Nilghiri  Hills  and  elsewhere.  Where  the  woman 
was  the  wife  of  several  brothers,  the  eldest,  to  whom  she  was 
first  married,  would  naturally  have  a  special  claim  upon  her, 
and  could  be  ascertained  to  be  the  father  of  the  children  who 
were  first  bom.  By  degrees  this  special  claim  would  change 
into  an  exclusive  claim,  and  so  a  system  of  absolute  monandry 
would  arise,  and  the  patriarchal  feunjlj  become  possible  (e). 
Substantially  the  same  view  is  put  forward  by  Dr.  Mayr  in  a 
less  elaborate  form  (/).  Now  as  the  tenure  of  property  always 
moulds  itself  to  the  &mily  relations  of  the  persons  by  whom  it 
is  held,  the  result  would  be  that  property  would  first  be  held  by 
the  entire  tribe,  next  by  those  who  claimed  relationship  to  a 
conmion  mother,  and  next  by  a  ianuly,  tracing  either  fi*om 
several  males,  or  from  a  single  male.  According  to  this  theory, 
the  patriarchal  femily  would  always  be  evolved  from  a  wider 
joint  family,  instead  of  the  reverse. 


(e)  McLennan,  Studies  in  Ancient  HiBtoiy.  See  farther  discnasion  on  the 
same  subject  in  Spencers  Principles  of  Sodology*  I.  chaps.  iii.-viiL  ;  Fort- 
nightly Review,  May  and  June,  1877. 

(/)  Ind.  Erbrecht,  pp.  72-76.  He  appears  not  to  have  been  acquainted 
with  Mr.  McLennan  *s  work  on  Primitive  Marriage,  and  bases  his  theory  on  the 
cruder  speculations  of  Sir  J.  Lubbock,  as  to  the  early  prevalence  of  what 
the 'latter  terms  '*  Communal  Marriage."  Lubbock,  Origin  of  Civilisation, 
chap.  iii. 


184  EARLY  LAW  OF  PROPERTY. 

Theory  dis-  §  206.  It  Beems  to  me  that  the  feUacy  of  these  Bpeculationg 

consists  in  assuming  that  a  cause,  which  is  sufficient  to  produce 
a  particular  result,  is  the  cause  which  has  invariably  produced 
that  result.  It  is  certain  that  polyandry,  and  the  female-group 
system  of  property,  has  a  tendency  to  change  into  monandry, 
and  individual  property.  We  have  seen  the  process  going  on 
among  the  Kandyan  chiefe  of  Ceylon,  and  the  Todas  evince  the 
same  tendency  {g),  I  have  been  told  that  fidelity  to  a  single 
husband  is  becoming  common  among  the  Nair  women  of  the 
better  class.  And  it  is  certain  that  the  Malabar  tarwoMs 
would  long  since  have  broken  up  into  femilies,  each  headed  by 
a  male,  if  our  Courts  had  allowed  them  to  do  so.  It  is  equally 
certain  that  the  patriarchal  femily  is  capable  of  expanding,  and 
has  a  tendency  to  expand  into  the  wider  joint  family,  for  we 
see  instances  of  it  every  day.  Every  Hindu  who  starts  with 
nothing,  and  makes  a  self-acquired  fortune,  is  a  pure  and 
irresponsible  patriarch.  But  we  know  that  in  a  couple  of 
generations  his  offspring  have  ramified  into  a  joint  femily, 
exactly,  to  use  Mr.  McLennan's  simile,  like  a  banian  tree  which 
has  started  with  a  single  shoot.  It  may  possibly  be  that  the 
village  communities  and  undivided  families  of  Southern  India 
have  originated  among  polyandrous  tribes,  for  we  have  evi- 
dence of  the  recent  existence  of  polyandry  among  the  Dra- 
vidian  races  (§  58).  But  it  is  difficult  to  attribute  to  the  same 
cause  the  existence  of  similar  organisations  among  the  Aryan 
races  of  Northern  India.  We  know  that  the  village  and  femily 
system  in  these  races  must  be  of  enormous  antiquity,  because 
we  find  an  exactly  similar  system  existing  among  the  kindred 
races  which  branched  off  from  them  before  history  commenced. 
It  is  impossible  to  say  that  the  ancestors  of  the  common  race 
were  not  polyandrous,  but  it  is  almost  certain  that  their 
descendants  neither  are  nor  have  been  so  during  any  period 
known  to  tradition  (§59).  It  is  difficult  therefore  to  imagine 
that  polyandry  could  have  been  the  necessary  antecedent  of  a 
system  of  property,  which  is  able  to  flourish  in  every  part  of 
the  world  under  exactly  opposite  conditions. 

§  207.  The  following  suggestions  seem  to  me  capable  of 


(y)  McLeQDan,  195  ;  Breeks,  Primitive  Tiibes,  9. 
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accounting  for  aU  the  known  fiacts,  and  are  equaUy  appUcable 
to  any  families,  however  formed. 

I  assume  that  an  original  tribe,  finding  themselves  in  any  Tribal  righta. 
tract  of  country,  would  consider  that  tract  to  be  the  property 
of  the  tribe  ;  that  is  to  say,  they  would  consider  that  the  tribe, 
as  a  body,  had  a  right  to  the  enjoyment  of  the  whole  of  the 
tract,  in  the  sense  of  excluding  any  similar  body  from  a  similar 
enjoyment  (A).  It  would  never  occur  to  them  that  any  indi- 
vidual member  of  the  tribe  had  a  right  to  exclude  any  other 
member  permanently  from  any  part  of  it ;  they  would  hunt 
over  it  and  graze  over  it  in  common.  When  they  came  to 
cultivate  the  land,  each  would  cultivate  the  portion  he  re- 
quired. The  produce  would  go  to  support  himself  and  his 
family,  but  the  land  would  be  the  common  property  of  aU.  So 
long  as  the  ratio  between  population  and  land  was  such  as  to 
enable  any  one  to  occupy  as  much  as  he  liked,  and  when  the 
land  was  exhausted,  to  throw  it  up  and  exhaust  another  patch, 
the  community  would  have  no  motive  for  restraining  him  in  so 
doing.  His  rights  would  appear  to  be  unlimited,  merely  be- 
cause no  one  had  an  interest  in  limiting  them.  The  same 
cause  would  produce  the  continual  break-up  of  femilies.  They 
might  cling  together  for  mutual  protection  ;  but  as  soon  as 
each  fraction  grew  strong  enough  to  protect  itself,  it  would 
wander  apart  to  seek  fresh  pasturage  for  its  flocks,  or  virgin 
soil  for  its  crops  (t).  This  is  the  condition  of  the  hill  tribes  of 
India  at  present.  But  it  would  be  different  when  population  Growth  of 
began  to  press  upon  subsistence,  either  from  the  increase  of  the  "  ^^^ 
original  tribe,  or  from  the  closing  in  of  adjoining  tribes.  Then 
the  unlimited  use  of  the  land  by  one  would  be  a  limitation  of 
its  use  by  another.  An  individual  or  a  femily  might  be 
suf&ciently  strong  to  enforce  an  exclusive  possession,  but  every 
one  could  not  encroach  upon  every  one  else.  The  community 
would  assert  its  right  to  put  each  of  its  members  upon  an 
allowance.  That  allowance  would  be  apportioned  on  principles 
of  equality,  giving  to  each  family  according  to  its  wants.  The 
mode  of  apportionment  might  be,  either  by  throwing  all  the 


(h)  This  is  the  sort  of  right  which  the  Bed  Indians  are  always  asserting 
against  the  Americans. 

(i)  See  the  seiiaration  of  Abram  and  Lot,  in  Genesis,  ziiL 
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Private  property,  produce  into  a  common  stock,  and  then  redistributing  it,  as  in 

a  communal  Zemindari  village ;  or  by  allotting  separate  por- 
tions of  land  to  each  family,  with  reference  to  the  number  of 
its  members,  as  in  a  pattidari  village.  In  the  latter  case 
equality  would  probably  be  from  time  to  time  restored  by  an 
exchange  and  redistribution  of  shares,  as  in  the  Russian  Mir, 
and  the  Pathan  communities.  In  time  this  periodical  disloca- 
tion of  society  would  cease  :  it  would  tend  to  die  out  when  the 
members  began  to  improve  their  own  shares.  In  the  Punjab 
it  is  found  that  community  has  died  out  in  spots  whose  culti- 
vation depends  entirely  upon  weUs  {k).  Gradually  the  shares 
would  come  to  be  looked  upon  as  private  property.  The  idea 
of  community  would  be  limited  to  a  joint  interest  in  the  village 
waste,  and  a  joint  responsibility  for  the  claims  of  Government. 
This  is  the  hhaiacharry  village.  If  Government  chose  to  settle 
with  each  individual  instead  of  with  the  village,  the  members 
would  be  exactly  in  the  same  position  as  the  Mirasidars  of 
Southern  India. 
Progreas  of  the  §  208.  During  the  whole  of  this  time  the  family  system 

^™^^^'  might  be  going  through  a  series  of  analogous  changes.    The 

same  causes  which  led  to  the  compression  or  disruption  of  the 
tribe  would  lead  to  the  compression  or  disruption  of  the  family. 
The  same  feeling  of  common  ownership  which  caused  the  tribe 
to  look  upon  the  whole  district  a^  their  joint  property,  would 
cause  the  family  to  look  upon  their  allotment  in  the  same  way. 
The  same  sense  of  individual  property  which  led  to  the  break- 
up of  the  village  into  shares,  would  lead  to  the  break-up  of  the 
family  by  partition.  But  as  the  motives  for  union  are  stronger 
in  a  family  than  in  a  village,  the  union  of  the  family  would  be 
more  durable  than  that  of  the  village.  And  this,  in  fact,  we 
find  to  be  the  case. 
Early  Hindu  §  209.  The  ancient  Hindu  writers  give  us  little  information 

'^"*®"'  as  to  the  earlier  stages  of  the  law  of  property.    So  far  as  pro- 

perty consisted  in  land,  they  found  a  system  in  force  which 
had  probably  existed  long  before  their  ancestors  entered  the 
country,  and  they  make  little  mention  of  it,  unless  upon  points 
as  to  which  they  witnessed,  or  were  attempting  innovations. 
No  allusion  to  the  village  coparcenary  is  found  in  any  passage 

(k)  Punjab  Customs,  128. 
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that  I  have  met.  Manu  refers  to  the  common  pasturage,  and  Limitation  of 
to  the  mode  of  settling  boundary  disputes  between  villages,  but  ^*™^y  nghts. 
seems  to  speak  of  a  state  of  things  when  property  was  already 
held  in  severalty  (/).  But  we  do  find  scattered  texts  which 
evidence  the  continuance  of  the  village  system,  by  showing  that 
the  rights  of  a  femily  in  their  property  were  limited  by  the 
rights  of  others  outside  the  family.  For  instance,  as  long  as 
the  land  held  by  a  family  was  only  portioned  out  by  the  com- 
munity for  their  use,  it  is  evident  that  they  could  not  dispose 
of  it  to  a  stranger  without  the  consent  of  the  general  body. 
This  is  probably  the  real  import  of  two  anonymous  texts  cited 
in  the  Mitakshara  :  "  Land  passes  by  six  formalities  ;  by  con- 
sent of  townsmen,  of  kinsmen,  of  neighbours  and  of  heirs,  and 
by  gift  of  gold  and  water."  "In  regard  to  the  immovable 
estate,  sale  is  not  allowed  ;  it  may  be  mortgaged  by  consent  of 
parties  interested  "  (m).  This  would  also  explain  the  text  of 
Vrihaspati,  cited  Mit.  i.,  1,  §  30.  "  Separated  kinsmen,  as 
those  who  are  unseparated,  are  equal  in  respect  of  immovables, 
for  one  has  not  power  over  the  whole,  to  make  a  gift,  sale  or 
mortgage."  It  is  evident  that  partition  would  put  an  end  to 
further  rights  within  the  family,  but  would  not  affect  the  righta 
which  the  divided  members,  in  common  with  the  rest  of  the 
village  sharers,  might  possess  as  ultimate  reversioners.  Conse- 
quently they  would  retain  the  right  to  forbid  acts  by  which 
ttiat  reversion  might  be  affected.  And  this  is  the  law  in  the 
Punjab  to  the  present  day  (n).  Perhaps  the  text  of  U9anas, 
who  states  that  land  was  "  indivisible  among  kinsmen  even  to 
the  thousandth  degree  "  (o),  may  be  referred  to  the  same  cause. 

§  210.  A  farther  extension  of  the  rights  of  co-sharers  took  Right  of  pw- 
place,  when  each  sub-division  was  saleable,  but  the  members  of  ©^P^io*^ 
the  community  had  a  right  of  pre-emption,  so  as  to  keep  the 
land  within  their  own  body.  This  right  exists,  and  is  recognized 
at  present  by  statute,  in  the  Punjab  (jt?).    The  existence  of  an 

(Q  Manu,  viii.  §  287-265. 

(m)  Mit.  i.  1,  §  31,  32  ;  see  too  Viv.  Obint  p.  309.  It  wiU  be  obseired 
that  here,  as  in  other  cases,  YiJDaneswara  gives  the  texts  an  explanation 
which  makes  them  harmonize  with  the  law  as  known  to  him.  But  it  is  more 
probable  that  they  were  once  literal  statements  of  a  law  which  in  his  time  had 
ceased  to  exist.     See  Mayr,  24,  30. 

(n)  Punjab  Customs,  73. 

(o)  Mit.  i.  4,  §  26.     See  Mayr,  31. 

{p)  Punjab  Customs,  186  ;  Act  IV.  of  1872,  ss.  9-20. 
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exactly  similar  right  among  the  Tamil  inhabitants  of  Northern 
Cejlon  is  recorded  in  the  Thesawaleme  (q), 

§  211.  With  the  exception  of  these  scattered  and  doubtful 
hints,  the  Sanskrit  writers  take  up  the  history  of  the  family  at 
a  period  when  it  had  become  an  independent  unit,  unrestrained 
by  any  rights  external  to  itself.  As  regards  the  rights  of  the 
members,  inter  se,  their  statements  are  very  meagre.  The  stattis 
of  the  undivided  family  was,  apparently,  too  familiar  to  everyone 
to  require  discussion.  They  only  notice  those  new  conditions 
which  were  destined  to  bring  about  the  dissolution  of  the  family 
itself.  There  were  Self-Acquisition,  Partition  and  Alienation, 
Origin  of  self-  §  212.  Self-acQuired  property  in  the  earliest  state  of  Indian 

piroperty.  Society  did  not  exist  (r).     So  where  the  family  was  of  the  purely 

patriarchal  type,  the  whole  of  the  property  was  owned  by  the 
father,  and  all  acquisitions  made  by  the  members  of  the  family 
were  made  for  him,  and  fell  into  the  common  stock  («).  When  the 
joint  family  arose,  self-acquisition  became  possible,  but  was 
gradual  in  its  rise.  While  the  femily  lived  together  in  a  single 
house,  supported  by  the  produce  of  the  common  land,  there 
could  be  no  room  for  separate  acquisition.  The  labour  of  all 
went  to  the  common  stock,  and  if  one  possessed  any  special  apti- 
tude for  making  clothes  or  implements  of  husbandry,  his  skill 
was  exercised  for  the  common  benefit,  and  was  rewarded  by  an 
interchange  of  similar  good  ofl&ces,  or  by  the  improvement  of 
the  family  property,  and  the  increased  comfort  of  the  family 
home.  But  as  civilisation  advanced,  and  commerce  arose,  new 
modes  of  industry  were  discovered,  which  had  no  application  to 
the  joint  property.  As  the  femily  had  only  a  claim  upon  its 
members  for  their  assistance  in  the  cultivation  of  the  land,  and 
the  ordinary  labours  of  the  household,  they  could  not  compel 
the  exertion  of  any  special  form  of  skill,  unless  it  was  to  meet 
with  a  special  reward.  It  was  recognized  that  a  member,  who 
chose  to  abandon  his  claims  upon  the  femily  property,  might  do 
so,  and  thenceforward  pursue  his  own  special  occupation  for  his 


(g)  Thesawaleme,  vii.  §  1,  2.  The  right  of  pre-emption  is  there  said  to 
extend  to  the  vendor's  '*  heirs  or  partners,  and  to  such  of  his  neighbours 
whose  grounds  are  adjacent  to  his  land,  and  who  might  have  the  same  in 
mortgage,  should  they  have  been  mortgaged.  '* 

(r)  See  Mayr,  28. 

(«)  Manu,  viii.  §  416  ;  ante,  §  203. 
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own  exclusive  profit  (t).  But  it  might  be  for  the  advantage  of 
all  to  keep  the  specially  gifted  member  in  the  community  by 
allowing  him  to  retain  for  himself  the  fruits  of  his  special 
industry.  On  the  other  hand,  an  injury  would  be  done  to  the 
femily,  if,  while  living  at  its  expense,  he  did  not  contribute  his 
feir  share  of  labour  to  its  support,  or  if  he  used  any  appreciable 
portion  of  the  family  property  for  the  purpose  of  producing  that 
which  he  afterwards  claimed  as  exclusively  his  own.  The 
doctrine  of  self-acquired  property  sprung  from  a  desire  to  recon- 
cile these  conflicting  interests. 

§  213.  The  earliest  forms  of  self-acquisition  appear  to  have  Its  earliest 
been  the  gains  of  science  and  valour,  peculiar  to  the  Brahman  ^^"^ 
and  the  Kshatriya.  Wealth  acquired  with  a  wife,  gifts  from 
relations  or  friends,  and  ancestral  property,  lost  to  the  family, 
and  recovered  by  the  independent  exertions  of  a  single  member, 
were  also  included  in  the  list ;  and  Manu  laid  down  the  general 
rule,  "  What  a  brother  has  acquired  by  labour  or  skill,  without 
using  the  patrimony,  he  shall  not  give  up  without  his  assent,  for 
it  was  gained  by  his  own  exertion  "  (u).  But  we  can  see  that 
self-acquisitions  were  at  first  not  favoured,  and  that  Mann's  Not  favoured, 
formula  was  rather  strained  against  the  acquirer  than  for  him. 
Katyayana  and  Vrihaspati  refuse  to  recognize  the  gains  of 
science  as  self-acquisition,  when  they  were  earned  by  means  of 
instruction  imparted  at  the  expense  of  the  femily  (x) ;  and 
Vyasa  similarly  limits  the  gains  of  valour,  if  they  were  obtained 
with  supplies  from  the  common  estate,  such  as  a  vehicle,  a 
weapon,  or  the  like,  only  allowing  the  acquirer  to  retain  a  double 
share  (y).  It  would  also  seem  doubtfol  whether  the  acquirer 
was  originally  entitled  to  the  exclusive  possession  of  the  whole 
of  his  acquisitions.  Vasishta  says,  "  If  any  of  the  brothers 
has  gained  something  by  his  own  eflForts,  he  receives  a  double 
share."  This  text  is  supposed  by  Dr.  Mayr  to  mark  a  stage  at 
which  the  only  benefit  obtained  by  the  acquirer  was  a  right  to 
retain,  on  partition,  an  extra  portion  of  the  fruits  of  his  special 
industry  (z).     If  that  be  the  correct  explanation,  the  text  of 


(0  Mann,  ix.  §  207  ;  Yaj.  ii.  §  116  ;  Mayr,  29,  43. 

(u)  Mann,  ix.  §  206-209  ;  Gant.  xxviii.  §  27,  28  ;  Nar.  xiii.  §  6,  10,  11  ; 
Vyasa,  3  Dig.  3.33. 
{X)  8  Dig.  333,  840. 
(y)  8  Dig.  71 ;  V.  May,  iv.  7,  §  12. 
(z)  Vasish,  xvii.  §  26 ;  Mayr,  29,  30 ;  Dr.  BnrneU's  translation  of  Vara- 
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Vyasa  just  quoted  shows  a  further  step  in  advance.  He  restricts 
the  rights  of  the  acquirer,  only  in  cases  where  assistance,  how- 
ever slight,  has  been  obtained  fix)m  the  family  fiinds  ;  as  where 
a  warrior  has  won  spoil  in  battle,  by  using  the  family  sword  or 
chariot.  In  later  times  all  trace  of  such  a  restriction  had  passed 
away.    The  text  of  Vasishta  had  lost  its  original  meaning,  and 
was  explained  as  extending  Manu's  rule,  not  as  restricting  it ; 
and  as  establishing  that  a  member  of  a  family,  who  made  use  of 
the  patrimony  to  obtain  special  gains,  was  entitled  to  a  double 
portion  as  his  reward  {a).    This  is  evidently  opposed  both  to 
the  spirit  and  the  letter  of  the  ancient  law.    It  has,  however, 
come  to  be  the  present  rule  in  Bengal,  as  we  shall  see  here- 
after (§  260). 
Right  oyer  self-         §  214.  It  does  not  appear  that  an  acquirer  had  from  the  first 
acquiations.         ^j^  a^jgQin^  property  in  his  acquisition,  to  the  extent  of  dis- 
posing of  it  in  any  way  he  thought  fit.     Originally  the  benefit 
which  he  derived  from  a  special  acquisition  seems  to  have  come 
to  him  in  the  form  of  a  special  share  at  the  time  of  partition  (5). 
While  the  family  remained  undivided,  he  would  be  entitled  to 
the  exclusive  use  of  his  separate  gains.     If  he  died  undivided, 
they  would  probably  fall  into  the  common  stock.    Probably  he 
was  only  allowed  to  alienate,  where  such  alienation  was  the 
proper  mode  of  enjojdng  the  use  of  the  property.    This  would 
account  for  the  distinction  which  is  drawn  between  self-aoquired 
movables  and  immovables.    The  right  to  alienate  the  former 
is  universally  admitted  by  the  commentators,  but  the  Mitak- 
shara  cites  with  approval  a  text,  which  states  that, ''  Though 
immovables  or  bipeds  have  been  acquired  by  a  man  himself,  a 
gift  or  sale  of  them  should  not  be  made  without  convening 
all  the  sons  "  (c).    According  to  the  existing  Malabar  law,  a 
member  of  a  tarwaad  may  make  separate  acquisitions,  and  dis- 
pose of  them  as  he  pleases  during  his  life ;  but  anything  that 

daraja  (p.  81)  renders  it,  ''If  any  of  them  hare  self -acquired  property,  let  him 
take  two  shares."  The  text  seems  to  be  similarly  interpreted  by  Jimuta 
Vahana.     D.  Bh.  iL  §  41.     Seepo««,  §  260. 

(a)  Mit.  i.  4,  §  29 ;  D.  Bh.  yi.  1,  §  24-29. 

(6)  Vishnu,  xvu.  §  1  ;  Yaj.  ii  118-120,  and  texts  referred  to  at 
note  (m). 

{e)  Mit.  i.  1,  §  27.  This  text  is  ascribed  by  Mr.  Colebrooke  to  Vyasa.  In  the 
Vivada  Chintamoni,  p.  309,  it  is  attributed  to  Frakasa,  while  Jagannatha 
quotes  it  as  from  Tajnavalkya.  2  Dig.  110.  How  far  this  is  still  the  law  in 
Southern  India  appears  unsettled.     See  pottf  %  298. 
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remainB  undisposed  of  at  his  death  becomes  part  of  the  familj 
property  (d).  According  to  the  Thesawaleme  a  member  of  an 
undivided  family  appears  to  have  more  power  of  disposal  over 
self-acquired  than  he  has  over  ancestral  property,  but  not  an 
absolute  power  (e), 

§  216.  Partition  of  fEwnily  property,  so  &r  as  that  property  Originally  nn- 
oonsisted  of  land,  could  not  arise  until  the  land  possessed  by  '"^'^'^• 
each  fiimily  had  come  to  be  considered  the  absolute  property 
of  the  fiunily,  free  from  all  claims  upon  it  by  the  community. 
Nor  would  there  be  any  very  strong  reason  for  partition,  as 
long  as  the  bulk  of  the  property  consisted  of  land.  It  would 
furnish  a  better  means  of  subsistence  to  the  members  when  it 
remained  in  a  mass,  than  when  it  was  broken  up  into  frag- 
ments. The  influence  of  the  head,  of  the  femily,  and  the  strong 
spirit  of  union  which  is  characteristic  of  Eastern  races,  would 
tend  to  preserve  the  family  coparcenary,  long  after  the  looser 
village  bond  had  been  dissolved.  In  Malabar  and  Canara,  at 
the  present  day,  no  right  of  partition  exists.  In  some  cases, 
where  the  femily  has  become  very  numerous,  and  owns  property 
in  different  districts,  the  different  branches  have  split  into  dis- 
tinct tarwaads,  and  become  permanently  separated  in  estate. 
But  this  can  only  be  done  by  common  consent.  No  one 
member,  nor  even  all  but  one,  can  enforce  a  division  upon  any 
who  object  (/).  The  text  of  U^anas,  abeady  quoted  (g),  which 
forbids  the  division  of  land  among  kinsmen,  seems  to  evidence 
a  time  when  the  Hindu  joint  femily  was  as  indivisible  as  the 
Malabar  tarwaad  (A). 

§  216.  Partition  would  begin  to  be  desired,  when  self-acqui-  its  origin, 
sitions  became  common  and  secure.  A  man  who  found  that 
be  was  earning  wealth  more  rapidly  than  the  other  members  of 
his  femily,  would  naturally  desire  to  get  rid  of  their  claims 
upon  his  industry,  and  to  transmit  his  fortune  entire  to  his  own 
descendants.  This  is  one  of  the  commonest  motives  which 
brings  about  divisions  at  present.     But  the  family  feeling 


(d)  KaUati  Kunju  v.  PaUU  Erracha  Menon,  2  Mad.  H.  C.  162. 

(e)  Thesawaleme,  ii.  §  1. 

(/)  Munda  CheUy  r.  Timmaju  Eentu,  1  Mad.  H.  C.  380  ;  Timmappa  r. 
Mahalinga,  4  Mad.  H.  C.  28. 
{g)  Ante,  §209. 
(h)  See  Mayr,  31,  43. 
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Stimtilated  by      against  partition  is  so  strong  (t),  since  what  one  gains  all  the 

Brahmamsm.        others  lose,  that  it  is  probable  the  usage  would  have  had  a 

painful  struggle  for  existence,  if  it  had  not  been  supported  by 
the  strongest  external  influence,  viz.,  that  of  the  Brahmans. 
This  support  it  certainly  had.  As  long  as  a  femily  remained 
joint,  all  its  religious  ceremonies  were  performed  by  the  head. 
But  as  soon  as  it  broke  up,  a  multiplication  of  ceremonies  took 
place,  in  exact  ratio  to  the  number  of  fractions  into  which  it 
was  resolved.  Hence  a  proportionate  increase  of  employment 
and  emolument  for  the  Brahmans.  The  Sanskrit  writers  are 
perfectly  frank  in  advocating  partition  on  this  very  ground. 
Mann  says  (A:),  "  Either  let  them  live  together,  or  if  they  desire 
religious  rites,  let  them  live  apart ;  since  religious  duties  are 
multiplied  in  separate  houses,  their  separation  is  therefore 
legal," — to  which  Kulluka  adds,  in  a  gloss,  "  and  even  laud- 
able  !  "  And  so  Gautama  says  (Z),  "  If  a  division  takes  place, 
more  spiritual  merit  is  acquired." 

Its  development.       §  217.  It  was,  however,  by  very  slow  steps  that  the  right  to 

a  partition  reached  its  present  form.  At  first  it  is  possible  that 
a  member  who. insisted  on  leaving  the  family  for  his  own  pur- 
poses, went  out  with  only  a  nominal  share,  or  such  an  amount 
as  the  other  members  were  willing  to  part  with  (m).  This  is 
the  more  probable,  since,  so  long  as  the  family  retained  its 
Patriarchal  form,  the  son  could  certainly  not  have  compelled 
his  fether  to  give  him  a  share  at  all,  or  any  larger  portion  than 
he  chose.  The  doctrine  that  property  was  by  birth — in  the 
sense  that  each  son  was  the  equal  of  his  father — had  then  no 
existence.  The  son  was  a  mere  appendage  to  his  father,  and 
had  no  rights  of  property  as  opposed  to  him  (n).    The  family 

Malabar  was  then  in  the  same  condition  as  a  Malabar  tarwaad  is  now. 

tarwaad.  There  the  property  is  vested  in  the  head  of  the  family,  not 

merely  as  agent  or  principal  partner,  but  as  almost  an  absolute 
ruler.    Thfe  right  of  the  other  members  is  only  a  right  to  be 


(»)  I  have  been  assured  that  even  in  Bengal,  where  the  family  tie  is  so 
loose,  no  one  can  enforce  a  division  except  at  the  cost  of  aU  natural  loye  and 
harmony.  In  Madras  I  have  invariably  found  that  a  family  feud  was  either 
the  cause  or  the  consequence  of  a  suit  for  partition. 

{h)  ii.  §  111. 

(I)  xxviii.  §  4. 

(m)  AnU,  §212,  note  (0- 

(n)  Manu,  viii.  §  416  ;  anU,  §  203. 
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mamtamed  in  the  family  house,  so  long  as  that  house  is  capable  Originally  sub- 
of  holding  them.  The  scale  of  expenditure  to  be  adopted,  and  if^thw."^"** 
its  distribution  among  the  different  members,  is  a  matter  wholly 
within  the  discretion  of  the  karnaven.  No  junior  member  can 
claim  an  account,  or  call  for  an  appropriation  to  himself  of  any 
special  share  of  the  income.  Partition,  bs  we  have  already  seen, 
can  never  be  demanded  ((?).  It  is  quite  certain  that  in  the 
earlier  period  of  Hindu  law,  no  son  could  compel  his  father  to 
come  to  a  partition  with  him.  Manu  speaks  only  of  a  division 
after  the  death  of  the  father,  and  says  expressly  that  the 
brothers  have  no  power  over  the  property  while  the  parents  live. 
EuUuka  Bhatta  adds  in  a  gloss,  '*  unless  the  father  chooses  to 
distribute  it "  {p).  This  was  no  doubt  added  because  the  actual 
or  mythical  Manu  did  himself  divide  his  property  among  his 
sons,  or  was  alleged  by  the  Veda  to  have  done  so,  and  the  fact  is 
put  forward  by  the  sages  as  an  authority  for  such  a  division  {q). 
The  consent  of  the  father  is  also  stated  by  Baudhyana,  Gau- 
tama, and  Devala  to  be  indispensable  to  a  partition  of  ancestral 
property  (r),  and  Sancha  and  Lichita  even  make  his  consent 
necessary  where  the  sons  desire  to  have  a  partition  of  their  own 
self-acquired  property  (a).  Subsequently  a  partition  was  allowed  Growth  of  soa'i 
even  without  the  father's  wish,  if  he  was  old,  disturbed  in  in-  "^  ** 
tellect,  or  diseased;  that  is,  if  he  was  no  longer  fit  to  exercise 
his  paternal  authority  {t).  A  final  step  was  taken  when  it  was 
acknowledged  that  &ther  and  son  had  equal  ownership  in  an- 
cestral property;  that  is  to  say,  when  the  patriarchal  family  had 
changed  into  the  joint  family  (w).  It  then  became  the  rule  that 
the  sons  could  require  a  division  of  the  ancestral  property,  but 


(o)  Kunigaraltu  v.  Arrangaden^  2  Mad.  H.  0.  12 ;  Subbu  Hegtidi  v.  Tongu^ 
i  Mad.  H.  C.  196;  cmUy  §  215,  note  (/). 

( j»)  Mann,  ix.  §  104 ;  Bee  also  Yasishta,  xyii.  §  23-29.  A  text  of  Mana 
(iz.  §  209)  is,  however,  cited  in  the  Mitakdliara  (i.  6,  §  11)  as  eyidencing  the 
right  of  sons  to  compel  a  partition  of  the  ancestral  property  held  hy  their 
father.  The  translation  given  by  Sir  W.  Jonee  {Jbrethren  for  tent)  is  incorrect, 
see  2  W.  &  B.  xxiv.  The  text  itself  refers,  not  to  partition,  but  to  self- 
acquisition.  It  contemplates  the  continuance  of  the  coparcenary,  not  its  dis- 
solution, and  points  out  what  property  falls  into  the  common  stock,  and  what 
does  not. 

{q)  Apast.  xiv.  §  11  ;  Bandh.  ii.  2,  §  1. 

(r)  Bandh.  ii.  2,  §  4  ;  Oaut.  xxviii.  §  2 ;  Devala,  2  Dig.  522. 

(«)  2  Dig.  526,  583. 

{t)  ^ftokha,  or  Harita,  cited  Mit.  i.  2,  §  7. 

(ci)  See  anU,  §  204  ;  pott,  %  226. 
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not  of  the  acquired  property  (v).  The  joint  family  then  ceased 
to  be  a  corporation  with  perpetual  succession,  and  became  a 
mere  partnership,  terminable  at  will. 

Partition  §  218.  The  above  sequence  of  rights  is  perfectly  intelligible. 

dea^ of  mother.   ^^  ^  ^^^  difficult  to  account  for  the  early  limitations  upon 

partition  with  reference  to  the  mother.  There  seems  to  be  no 
doubt  that  originally  the  right  of  brothers  to  divide  the  family 
estate  was  deferred  till  after  the  death,  not  only  of  the  father, 
but  of  the  mother  (x),  Gautama,  Narada  and  Vrihaspati  allow 
of  partition  during  the  mother's  life,  but  make  it  an  essential 
that  she  should  have  become  incapable  of  child  bearing,  or  that 
cohabitation  on  the  part  of  the  father  should  have  ceased  (y). 
The  latter  limitation,  which  is  also  the  later,  may  be  explained 
as  intended  to  protect  the  interests  of  after-bom  children  (z). 
It  would  operate  as  forbidding  partition  until  after  possibility 
of  further  issue  was  extinct.  But  why  extend  the  prohibition 
to  the  death  of  the  mother  when  the  father  was  already  dead? 
It  might  be  suggested  that  this  prohibition  was  necessary  at  a 
time  when  a  widow  was  authorised  to  raise  up  issue  by  a  rela- 
tion. But  it  seems  to  me  that  it  may  evidence  a  time  when  the 
widow  had  a  life  estate  in  her  husband's  property,  even  though 
he  left  issue.  It  has  often  been  said  that  the  ground  on  which 
a  widow's  right  of  inheritance  is  rested,  viz.,  that  she  is  the 
survi\'ing  half  of  her  husband,  would  be  a  reason  for  her  inherit- 
ing before  her  sons,  instead  of  after  them  (a).  Now  according 
to  the  Thesawaleme  this  is  actually  the  rule.  Where  the  father 
dies  leaving  children,  the  mother  takes  all  the  property,  and 
gives  the  daughters  their  dowry,  but  the  sons  may  not  demand 
anything  as  long  as  she  lives  (b).  An  indication  of  such  a  state 
of  things  having  once  existed  may  perhaps  be  found  in  the  text 
of  Sancha  and  Lichita(f),  which,  after  forbidding  partition 
without  the  father's  consent,  goes  on  to  say,  "  Sons  who  have 
parents  living  are  not  independent,  nor  even  after  the  death  of 


(v)  Vyaaa,  3  Dig.  86  ;  Tishnu,  xvii.  §  1,  2. 

{x)  Manu,  ix.  §  104  ;  Sancha  &  Lich.,  2  Dig.  533  ;  Yaj.  ii.  §  117  ;  Mit.  i. 
8,  §  1-3  ;  D.  Bh.  iii.  §1. 

(y)  Gaut.  xxviii.  §  2 ;  Nar.  xiii.  §  3  ;  3  Dig.  48. 

(2)  D.  Bh.  I  §  45. 

(a)  See  3  Dig.  79. 

(6)  Thesawaleme,  i.  §  9. 

(r)  2  Dig.  533. 
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their  lather  while  their  mother  lives."  And  similarly  Narada 
makes  the  dependence  of  sons,  however  old,  last  during  the 
life  of  both  parents;  and,  in  default  of  the  father,  places  the 
authority  of  the  mother  before  that  of  her  first-bom  (d). 

§  219.  When  we  come  to  the  commentators  who  wrote  at  a  Restrictions 
time  when  all  these  restrictions  had  passed  away,  we  find  that  **«^°*®  obsolete, 
the  above  passages  had  lost  all  meaning  for  them.  But  no 
Hindu  lawyer  admits  that  any  sacred  text  can  conflict  with 
existing  law.  As  usual,  they  attempt  to  reconcile  the  irrecon- 
cilable, either  by  forced  explanations,  or  by  simple  collocation 
of  contradictory  passages,  without  any  eflFort  to  explain  their 
bearing  upon  each  other.  The  Mitakshara,  in  dealing  with  the  Mitakshara. 
time  of  partition,  quotes  several  of  the  texts  just  cited,  as  estab- 
Ushing  that  partition,  during  the  father's  lifetime,  can  only  be 
made  in  three  cases,  viz.,  first,  when  he  himself  desires  it;  or 
secondly,  even  against  his  will,  when  both  parents  are  incapable 
of  producing  issue;  or  thirdly,  when  the  father  is  addicted  to 
vice,  or  afflicted  with  mental  or  bodily  disease  (e).  And  so  he 
quotes,  without  any  objection  or  explanation,  the  passage  which 
directs  partition  to  take  place  after  the  death  of  both  parents  (/). 
But  in  treating  of  the  rights  of  father  and  son  to  ancestral  pro- 
perty, he  explains  these  texts  as  referring  only  to  the  self- 
acquired  property  of  the  father,  and  concludes  that  "  while  the 
mother  is  capable  of  bearing  more  sons,  and  the  fether  retains 
his  worldly  aflPections,  and  does  not  desire  partition,  a  distribu- 
tion of  the  grandfather's  estate  does  nevertheless  take  place  by 
the  will  of  the  son  "  (^). 

§  220.  The  Smriti  Ghandrim  explains  the  passage  of  Manu,  ix,  Smriti  Chan- 
§  104,  which  defers  partition  till  after  the  death  of  both  parents,    "*^ 
as  meaning  that  the  property  of  each  parent  can  only  be  divided 
after  his  or  her  decease  {h).    But  the  result  of  an  involved  dis- 

(d)  Nar.  iiL  §  38,  40  :  '*  He  is  of  age  and  independent  in  case  his  parents 
be  dead.  During  their  lifetime  he  is  dependent,  even  though  he  be  grown 
old.  Of  the  two  parents  the  father  has  the  greater  authority,  since  the  seed 
is  worth  more  than  the  field  ;  in  default  of  the  father,  the  mother ;  in  her 
defaidt,  the  first-bom.  These  are  never  subject  to  any  control  from  dependent 
persops  ;  they  are  fully  entitled  to  give  orders,  and  make  gifts  or  sales." 

(e)  Mit.  i.  2,  §  7. 
(/)  int.  i   3,  §1,  2. 

{g)  Mit.  i.  f ,  §  5,  7,  8,  11.  To  the  same  effect  is  the  Mayukha,  iv.  4, 
8  1-4 

{h)  Sm.  Oh.  i.  §  12-17. 

o  2 
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quisifcion  as  to  the  right  of  sons  to  exact  partition  during  the 
father's  life,  appears  to  be,  that  as  long  as  the  fether  is  com- 
petent to  beget  children,  and  to  manage  the  femily  affairs,  the 
sons  have  not  such  independent  power  as  entitles  them  to 
compel  him  to  proceed  to  a  division  (»). 

It  will  be  seen  hereafter  (k),  that,  until  quite  lately,  the 
point  was  still  open  to  discussion  in  Southern  India. 

§  221.  The  writers  of  the  Bengal  school  had  to  perform  an 
exactly  opposite  feat  of  interpretation  to  that  accomplished  by 
those  of  the  Benares  school.  The  latter  considered  the  sons  to 
be  joint  owners  with  their  father,  and  had  to  explain  away  the 
texts  which  restricted  or  delayed  their  right  to  a  partition. 
The  former  considered  that  the  father  was  the  exclusive 
owner,  and  had  to  explain  away  the  otlier  texts  which  au- 
thorised a  partition.  The  mode  in  which  they  attamed 
this  result  will  be  found  in  the  first  chapter  of  the  Daya 
Bhaga.  Jimuta  Vahana  takes  up  all  the  texts  which  assert 
that  sons  cannot  compel  a  partition  during  the  father's  life- 
time, as  supporting  his  \\QVf  that  property  in  the  sons  arises 
not  by  birth,  but  by  the  death  of  the  fether.  Consequently, 
even  in  the  case  of  ancestral  property,  there  can  be  no  partition 
during  the  father's  life,  without  his  consent.  Upon  his  death, 
whether  actual  or  civil,  the  property  of  the  sons  arises  for  the 
first  time,  and  with  it  their  right  to  a  division  (/). 

§  222.  The  condition  that  the  mother  should  be  past  child- 
bearing,  is  taken  by  the  writers  of  this  school  to  be  a  limitation 
upon  the  father's  power  to  make  a  partition,  where  the  property 
is  ancestral,  on  the  ground,  that  if  the  ancestral  estate  were 
divided  while  the  mother  was  still  productive,  the  after-bom 
children  would  be  deprived  of  subsistence  (m).  They  also  in- 
terpret literally  the  prohibition  against  partition  even  after  the 
father's  death,  while  the  mother  is  still  alive,  and  repudiate  the 
explanation  that  this  prohibition  relates  to  the  separate  pro- 
perty of  the  mother  (n).     Later  commentators,  however,  do 


(i)  Sm.  Ch.  i.  §  19-23,  28-33. 
{I)  D.  Bh.  i.  §  11-31.  38-44,  50;  u.  §  8. 
(to)  D.  Bh.  i.  §  45 ;  D.  K.  S.  vi.  1. 
(n)  D.  Bh.  iii.  §  1-11  ;  D.  K.  S.  vii.  §  1. 
MacN.  49. 


{h)  Pott,  §  395. 


See  P.  MacN.  37,  57 ;  1  W. 
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not  allow  that  the  rule  is  still  in  force,  or  get  out  of  it,  bj  the 
usual  Bengal  formula,  that  it  is  morally  wrong  but  legally  valid. 
In  practice  neither  the  mother's  death  nor  consent  is  now 
required  (o). 

§  223.  The  result  of  this  long  history  is,  that  the  right  to  a  Resulte. 
partition  at  any  time,  between  co-sharers,  is  now  admitted  uni- 
versally. But  the  writers  of  the  Bengal  school  do  not  allow 
that  sons  are  co-sharers  with  their  father.  Elsewhere  all  mem- 
bers of  a  joint  femily  are  considered  to  be  co-sharers,  whether 
they  are  related  to  each  other  lineally  or  collaterally. 

§  224.  The  Right  of  Alienation  of  course  proceeds  pari  Development  of 
passu  with  the  development  of  property  from  its  communal  to  "*^*  ^  9htJia,te. 
its  individual  form.  As  each  new  phase  of  property  arose, 
there  was  a  transitional  period  before  it  absolutely  escaped  from 
the  fetters  which  had  ceased  to  be  properly  binding  upon  it. 
We  have  already  seen  reason  to  believe,  that  there  was  a  time 
when  the  shares  of  separated  kinsmen  in  land  were  not  abso- 
lutely at  their  own  disposal.  But  all  such  restrictions  had  passed 
away  before  the  time  of  Narada  (p).  So  it  would  appear  that 
at  first  sons  were  not  at  liberty  to  dispose  of  their  own  self- 
acquired  property,  and  it  is  still  an  unsettled  point  whether, 
under  Mitakshara  law,  a  father  has  absolute  control  over  self- 
acquired  land  (q).  Conversely,  a  relic  of  the  supreme  power  of 
the.&ther,  as  head  of  the  family,  may,  perhaps,  be  found  in  his 
asserted  right  to  dispose  of  ancestral  moveables  at  pleasure  (r). 
Possibly  the  absolute  obligation  of  the  sons  to  pay  his  debts 
may  be  traceable  to  the  same  source  («). 

§  225.  As  regards  joint  property,  it  necessarily  followed,  from  Joint  property, 
the  very  essence  of  the  idea,  that  no  one  owner  could  dispose  of 
that  which  belonged  to  others  along  with  himself,  unless  with 
their  consent,  or  under  circumstances  of  necessity,  from  which 
their  assent  might  be  implied  (t).  But  a  most  important  dif- 
ference of  opinion  arose,  as  to  who  were  joint  owners  in  pro- 
perty, and  as  to  the  power  of  disposal  each  joint  owner  had  over 
his  own  share. 

The  former  point  arose  with  reference  to  the  position  of  a 


(o)  8  Dig.  78 ;  1  W.  MacN.  50.  (r)  Pott,  §  228. 
ip)  Ante,  §  209  ;  Nar.  xiii.  §  43.  (j)  Pott,  §  274. 
iq)  Ante,  §  203  ;  post,  §  230.  {t}  Vyasa,  1  Dig.  455  ;  2  Dig.  189. 
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Power  of  father  in  regard  to  his  sons.    Where  the  joint  family  was  an 

enlargement  of  the  patriarchal  family,  the  power  of  the  head 
would  necessarily  be  different,  according  as  he  was  looked  upon 
as  the  father  of  his  children,  or  merely  as  the  manager  of  a 
partnership  (u).  The  texts  which  had  their  origin  in  the  former 
stage  of  the  femily,  would  necessarily  ascribe  to  him  wider 
powers  than  those  which  originated  in  its  later  stage.  For  in- 
stance, when  Narada  says,  "  women,  sons,  slaves,  and  attendants 
are  dependent ;  but  the  head  of  a  femily  is  subject  to  no  con- 
trol in  disposing  of  his  hereditary  property  "  (x)  ;-*he  is  evi- 
dently quoting  a  text  which  had  once  been  true  of  the  father  as 
a  domestic  despot,  but  which  had  long  since  ceased  to  be  true 
of  him  as  the  head  of  a  joint  family.  At  each  stage  of  the  tran- 
sition, the  original  writers,  who  spoke  merely  with  reference  to 
the  facts  which  were  under  their  own  eyes,  would  speak  clearly 
and  unhesitatingly.  When  the  era  of  commentators  arrived, 
who  had  to  weave  a  consistent  theory  out  of  conflicting  texts, 
all  of  which  they  were  bound  to  consider  as  equally  holy  and 
equally  true,  controversy  would  begin.  Those  who  wished  to 
diminish  the  fe^her's  authority  would  quote  the  later  texts. 
Those  who  wished  to  enlarge  his  authority  would  quote  the 
earher  texts.    This  is  exactly  what  took  place. 

Mitakahara.  §  226.  The  author  of  the  Mitakshara  enters  into  an  elaborate 

disquisition,  as  to  whether  property  in  the  son  arises  for  .the 
first  time  by  partition,  or  the  death  of  the  previous  owner,  or 
exists  previously  by  birth  (y).  He  quotes  two  anonymous 
texts,  "  The  fether  is  master  of  the  gems,  pearls,  coral,  and  of 
all  other  (movable  property),  but  neither  the  fether  nor  the 
grandfather  is  of  the  whole  immovable  estate ; "  and  this  other 
passage,  "  By  favour  of  the  father,  clothes  and  ornaments  are 
used,  but  immovable  property  may  not  be  consumed  even  with 
the  father's  indulgence  "  (z).  He  sums  up  his  views  in  §  27, 
28,  as  follows  : — "  Therefore  it  is  a  settled  point  that  property 
in  the  paternal  or  ancestral  estate  is  by  birth,  although  the 


(tt)  Ante,  §  204. 

(x)  Nar.  ui.  §  36. 

iy)  Mit.  i.  1,  §  17-27. 

(z)  lb.  §  21.  The  former  of  these  texts  is  cited  by  Jimnta  Vahana,  ii.  §  22, 
as  from  Yajnavalkya,  but  cannot  be  found  in  the  exbting  text.  It  is  also 
opposed  to  Yaj.  ii.  §  121,  quoted  post,  §  229. 
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father  have  independent  power  in  the  disposal  of  effects  other  IVoperty  ia  by 
than  immovables  for  indispensable  acts  of  duty,  and  for  pur- 
poses prescribed  by  texts  of  law,  as  gifts  through  affection, 
support  of  the  fomily,  relief  from  distress,  and  so  forth  ;  but  he 
is  subject  to  the  control  of  his  sons  and  the  rest  in  regard  to 
the  immovable  estate,  whether  acquired  by  himself  or  inherited 
from  his  father  or  other  predecessor;  since  it  is  ordained, 
*  though  immovables  or  bipeds  have  been  acquired  by  a  man 
himself,  a  gift  or  sale  of  them  should  not  be  made  without 
convening  all  the  sons.  They  who  are  bom,  and  they  who 
are  yet  unbegotten,  and  they  who  are  still  in  the  womb,  require 
the  means  of  support.  No  gift  or  sale  should  therefore  be 
made.' "  An  exception  to  it  follows:  "  Even  a  single  individual 
may  conclude  a  donation,  mortgage,  or  sale  of  immovable 
property  during  a  season  of  distress,  for  the  sake  of  the  family, 
and  especially  for  pious  purposes.'' 

§  227.  The  opinion  of  Vijnaneswara  that  sons  had  by  birth 
an  equal  ownership  with  the  father  in  respect  of  ancestral  im- 
movable property,  is  followed  by  all  writers  except  those  of 
the  Bengal  school,  and  is  now  quite  beyond  dispute  (a).  But 
upon  the  other  points,  viz.,  as  to  the  extent  of  the  father's  power 
over  ancestral  movables,  and  the  limitation  upon  his  power  over 
self-acquired  land,  there  is  no  such  harmony,  and  his  own  views 
appear  to  have  been  in  a  state  of  flux  upon  the  subject. 

§  228.  As  regards  movables,  it  is  evident  that  the  head  of  Father's  power 
the  family,  whether  in  his  capacity  as  fether  or  as  manager,  ^"^^^  movables, 
must  necessarily  have  a  very  large  control  over  them.  Money 
and  articles  produced  to  be  sold  or  bartered,  he  must  have  the 
power  to  dispose  of,  in  the  ordinary  management  of  the  pro- 
perty. Clothes,  jewels,  and  the  like  he  would  apportion  to 
and  reclaim  from  the  various  members  of  the  family  at  his 
discretion.  Household  utensils,  and  implements  of  trade  or 
husbandry,  he  would  buy,  exchange  and  dispose  of  as  the  occa- 
sion arose;  Now,  in  early  times,  movable  property  would  be 
limited  to  such  articles.  Even  at  the  present  day,  not  one 
Hindu  family  in  a  thousand  possesses  any  other  ^ecies  of 
chattel  property.    The  very  instance  adduced  by  the  text — 

•^^^—^^^—         —  —  -  -      —      .  -  ■ —    -  .        .  -  -  _         _ 

(a)  Sm.  Ch.  viii.  §  17-20  ;  Madhaviya,  §  15,  16  ;  Varadaraja,  pp.  4-6  ; 
v.  May,  iv.  1,  §  3,  4  ;  Viv.  Chint.  309. 
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gems,  pearls  and  corals—points  to  things  over  which  the  fether 
would  necessarily  have  a  special  control.  And  the  Mayukha 
says  of  this  very  text,  "it  means  the  father's  independence 
only  in  the  wearing  and  other  use  of  ear-rings,  rings,  &c.,  but 
not  so  far  as  gift  or  other  alienation.  Neither  is  it  with  a 
view  to  the  cessation  of  the  cause  of  his  ownership  in  the  pro- 
duction of  a  son.  This  very  meaning  is  made  manifest  also 
by  the  text  noticing  only  gems  and  such  things  as  are  not 
injured  by  use  "  (h), 

§  229.  In  another  portion  of  the  Mitakshara  (c)  he  quotes 
without  comment  a  text  of  Yajnavalkya  (ii.  §  121).  **  The 
ownership  of  father  and  son  is  the  same  in  land  which  was 
acquired  by  the  grandfather,  or  in  a  corrody  (or  settled  income), 
or  in  chattels  which  belonged  to  him."  This  evidently  contra- 
dicts the  idea  that  the  father  had  any  absolute  power  of  dis- 
posal over  ancestral  movables.  Further,  although  in  ch.  i.  1, 
§  24,  he  lays  down  the  general  principle,  that  "  the  father  has 
power,  under  the  same  text,  to  give  away  such  effects,  though 
acquired  by  his  father;"  in  §  27,  already  quoted,  he  seems  to 
limit  this  power  to  the  right  of  disposing  of  movables  for  such 
necessary  or  suitable  purposes  as  would  come  within  the  ordi- 
nary powers  of  the  head  of  a  household.  It  is  evidently  one 
thing  to  bestow  a  rupee  on  a  beggar,  and  another  to  give 
away  the  balance  at  the  bank.  Lastly,  it  is  important  to 
observe,  that  none  of  the  later  writers  in  Southern  India,  who 
follow  the  Mitakshara,  make  any  such  distinction.  They  quote 
the  above  text  of  Yajnavalkya,  and  a  similar  one  from  Vrihaspati, 
which  place  ancestral  movables  and  immovables  on  exactly 
the  same  footing  as  regards  the  son's  right  by  birth  {d), 

§  230.  As  regards  the  second  point,  viz.,  the  restriction 
upon  a  father's  power  to  dispose  of  his  own  self-acquired  land, 
Vijnaneswara  is  equally  at  variance  with  himself.  He  asserts 
the  restriction  in  the  most  unqualified  terms  in  the  passage 
already  quoted.  He  denies  it  in  equally  unqualified  terms  in  a 
later  passage  (e).    "  The  grandson  has  a  right  of  prohibition, 


{b)  V.  May,  iT.  1,  §  6. 

(c)  Mit.  i.  5,  §  3. 

(d)  Sm.  Ch.  viii.   §  17-20  ;  Madhaviya,  §  15,  16  ;  Varadaraja,  4-6.     See 
the  modern  decisions  on  this  i)oint.  po*(f  §  291. 

{e)  Mit.  i.  5,  §  9,  10,  11. 
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if  his  imseparated  fether  is  making  a  donation,  or  a  sale  of  Mitakahara. 
eflTects  inherited  from  the  grandfather  ;  but  he  has  no  right  of 
interference,  if  the  effects  were  acquired  by  the  fether.    On 
the  contrary,  he  must  acquiesce,  because  he  is  dependent. 
Consequently  the  difference  is  this  :  Although  he  have  a  right 
by  birth  in  his  father's  and  in  his  grandfether's  property,  still, 
since  he  is  dependent  on  his  father  in  regard  to  the  paternal 
estate,  and  since  the  fether  has  a  predominant  interest,  as  it 
was  acquired  by  himself,  the  son  must  acquiesce  in  the  fether's  . 
disposal  of  his  own  acquired  property;  but  since  both  have 
indiscriminately  a  right  in  the  grandfather's  estate,  the  son  has 
a  power  of  interdiction."    And  in  the  next  paragraph  he  quotes 
Manu,  ix.  §  209,  as  showing  that  the  fether  was   not  com- 
pelled to  share  self-acquired  wealth  with  his  sons.    The  Snuiti  Smriti  C5han- 
Chandrica  is  explicit  on  the  point  that  as   regards   all  self-      ^ 
acquired  property,  without  any  exception,  the  father  has  inde- 
pendent power,  to  the  extent  of  giving  it  away  at  his  pleasure,  or 
enjoying  it  himself,  and  he  cites  texts  of  Katyayana  and  Vrihas- 
pati,  which  state  this  to  be  the  rule,  as  plainly  as  can  be  (/). 
On  the  other  hand,  ttie  Vivada  Chintamani,  which  always  Vivada  Chinta- 
maintains  the  rights  of  the  family  in  their  strictest  form,  cites  ™""* 
with  approval  the  same  text  as  that  which  is  relied  on  by  the 
Mitakshara,  as  restraining  the  dealings  of  the  fether  with  self- 
acquired  land  (g).    But  in  an  earlier  chapter  the  author  states 
the  unqualified  rule,  "  Self-acquired  property  can  be  given  by 
its  owner  at  his  pleasure  "  (p.  76),  and  at  p.  229  he  repeats  the 
same  rule  expressly  as  to  a  fether. 

§  231.  It  is  probable  that  the  text  which  is  relied  on  both  Explanation  of 
by  the  Mitakshara  and  the  Vivada  Chintamani,  was  one  of  a  ^  ' 
class  of  texts  which  forbid  the  alienation  by  a  man  of  his  entire 
property,  so  as  to  leave  his  femily  destitut(A).  To  our  ideas 
such  a  prohibition  would  seem  to  be  unnecessary.  But  in 
India,  where  generosity  to  Brahmans  was  inculcated  as  the  first 
of  virtues,  and  a  life  of  asceticism'  and  mendicancy  was  pointed 


(/)  Smr.  Ch.  viii.  §  22-28.  Mr.  Colebrooko  refers  to  both  the  Smriti 
Ghandrica  and  the  Madhayiya  as  laying  down  ez&ctly  the  opposite  doctrine 
(2  Stra.  H.  L.  439,  441).  I  sappose  the  paasaf^es  he  refers  to  are  in  portions 
which  bare  not  yet  been  translated.     I  have  been  unable  to  find  them. 

ig)  Viv.  Chint.  809. 

(/t)  See  Nar.  iv.  §  4,  5  ;  Vrihaspati,  2  Dig.  98  ;  Dacuha,  2  Dig.  110. 
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out  as  the  fitting  termination  of  a  virtuous  career  (t),  a  direc- 
tion that  a  man  should  be  just  before  he  was  generous,  might  not 
have  been  uncalled  for.  Whether  the  direction,  so  far  as  it 
regards  self-acquired  land,  is  anything  more  than  a  moral 
precept,  is  a  point  which  cannot  be  treated  as  absolutely  settled 
even  now  (k). 
The  Daya  Bhaga.       §  232.  When  we  come  to  Jimuta  Vahana,  we  find  that  by  a 

little  dexterous  juggling  he  arrives  at  exactly  the  opposite  con- 
clusion from  that  of  the  Mitakshara,  out  of  precisely  the  same 
premises.  He  too  discusses  the  origin  of  a  son's  right  in  pro- 
perty, with  the  same  elaborate  subtlety  as  Vijnaneswara,  and 
announces  as  the  result  of  the  texts,  "  That  sons  have  not  a 
right  of  ownership  in  the  wealth  of  the  living  parents,  but  in 
the  estate  of  both  when  deceased  "  (/)•  The  process  he  adopts 
is  as  follows.  He  relies  on  the  texts  of  Manu  and  Devala  which 
prohibit  partition  in  the  father's  lifetime,  without  his  consent, 
as  showing  that  the  father  was  the  absolute  owner  of  the  pro- 
perty {m).  He  then  grapples  with  the  text — "  The  father  is 
master  of  the  gems,  pearls  and  corals,  and  of  all  other  (mov- 
able property),  but  neither  the  father  nor  the  grandfather  is  so 
of  the  whole  immovable  estate."  From  this  he  argues,  1.  That 
since  the  grandfather  is  mentioned,  the  text  must  relate  to  his 
effects,  viz.,  to  ancestral  property  ;  2.  That  with  regard  to 
such  property,  "  the  father  has  authority  to  make  a  gift  or 
other  similar  disposition  of  all  effects  other  than  land,  &c.,  but 
not  of  inmiovables,  a  corrody,  and  chattels  {i.e,,  slaves) ; " 
3.  That  even  as  to  land  "  the  prohibition  is  not  against  a 
donation  or  other  transfer  of  a  small  part  not  incompatible 
with  the  support  of  the  family.  For  the  insertion  of  the  word 
*  whole '  would  be  unmeaning  (if  the  gift  of  even  a  small  part 
were  forbidden)."  The  other  texts  which  forbid  a  transfer  by 
one  of  several  joint  owners,  or  even  the  sale  by  a  father  of  his 
own  self-acquisitions  without  the  consent  of  his  sons,  he  dis- 
misses with  the  simple  remark,  that  they  only  show  a  moral 
offence  :  "  Therefore,  since  it  is  denied  that  a  gift  or  sale 
should  be  made,  the  precept  is  infringed  by  making  one.    But 

(t)  Manu,  vi. 

{k)  See  the  modern  decisions,  post,  §  298. 
{l)  D.  Bh.  i.  §  30  ;  D.  K.  S.  vi.  §  18. 
(w)  D.  Bh.  i.  §  12-34. 


RIGHT  OF  ALIENATION   IN   BENGAL.  203 

the  gift  or  transfer  is  not  null,  for  a  fact  cannot  be  altered  by  a 
hundred  texts  "  (n). 

§  233.  Of  course  this  argument  is  opposed  to  the  first  prin-  Attempt  to 
ciples  both  of  historical  and  legal  reasoning.  Manu  and  Devala  ^th^texte/^ 
forbid  compulsory  partition  at  the  will  of  the  sons,  in  order  to 
prevent  the  family  corporation  being  broken  up.  The  whole 
object  of  the  prohibition  would  be  frustrated  if  the  father  waa 
at  liberty  to  dispose  of  its  property,  in  whole  or  in  part,  at  his 
own  pleasure.  Not  a  suggestion  is  to  be  found  in  any  writer 
earlier  than  Jimuta  Yahana  himself,  that  he  possessed  such 
a  right,  or  anything  approaching  to  it  (o).  Every  authority 
which  speaks  of  alienation,  directly  negatives  the  existence  of 
such  a  right.  It  might  with  equal  logic  be  argued,  that  the 
kamaven  of  a  Malabar  tarwaad  at  the  present  day  is  absolute 
owner  of  its  property,  because  none  of  the  junior  members  can 
demand  a  share.  The  indissoluble  character  of  the  property 
would  fiimish  as  complete  an  answer  to  the  former  claim  as  it 
does  to  the  latter.  As  to  the  suggestion  that  what  is  forbidden 
may  still  be  valid,  Mr.  W.  MacNaghten  points  out,  that  there 
is  a  distinction  between  an  improper  but  legal  mode  of  dealing 
with  a  man's  self-acquisition,  which  is  wholly  his  own,  and  an 
improper  and  illegal  manner  of  dealing  with  ancestral  land 
which  is  only  shared  by  him  with  his  sons.  He  was  of  opinion 
that,  as  to  the  former,  the  father  could  dispose  of  it  as  he  liked, 
while  as  to  the  latter  he  could  only  dispose  of  his  own  share  (p). 
But  the  badness  of  the  reasoning  arose  from  the  fact  that  Jimuta 
Vahana  considered  it  necessary  to  reconcile  the  usage  which  had 
sprung  up  in  Bengal,  with  the  letter  of  texts  which  applied  to 
a  state  of  things  that  had  ceased  to  exist.  He  was  the  apolo- 
gist of  a  revolution  which  must  have  been  completed  long 
before  he  wrote.  But  from  his  writings  that  revolution  derived 
the  stability  due  to  a  supposed  accordance  with  tradition.  If 
no  law-books  of  a  later  tone  than  the  Mitakshara  had  been  in 
existence  when  our  Courts  were  established,  there  can  be  little 


(n)  D.  Bh.  ii.  §  22-30  ;  D.  K.  8.  vi  §  18-20. 

(o)  The  only  exception  is  the  text  of  Narada,  cited  onto,  §  225,  which,  eyen 
if  it  is  to  be  taken  literally,  plainly  refers  to  a  time  anterior  to  that  of  the 
Joint  Family. 

(p)  1  W.  MacN.  Pref.  vi  2-15.  See  per  East,  C.  J.,  2  M.  Dig.  200-204  ; 
per  Peacock f  C.  J.,  4  B.  L.  R.  0.  C.  78.  As  to  the  modem  decisions,  see 
post,  §  325. 
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doubt  that  the  conscientious  logic  of  English  judges  would  hare 
refused  to  recognize  that  the  revolution  had  ever  taken  place. 
Suggested  §  2^^-  There  are  probably  no  materials  in  existence  which 

explanation  of  would  enable  us  to  trace  the  causes  of  that  change  in  popular 
ngai  nnes.  ^^^j^^g^  ^^^  family  law,  which  is  marked  by  the  difference 
between  the  Mitakshara  and  the  Day  a  Bhaga.  Much  was  of 
course  due  to  the  natural  progress  of  society.  A  race  so  full  of 
commercial  activity  as  the  Hindus  who  were  settled  along  the 
lower  course  of  the  Ganges,  would  find  their  growth  cramped 
by  the  Procrustean  bed  of  ancient  tradition.  As  soon  as  land 
came  to  be  looked  on  as  an  object  of  mortgage  and  sale,  the 
restraints  upon  alienation  imposed  by  the  early  law  would  be 
found  insufferable.  But  I  imagine  that  the  Brahmanical  in- 
fluence helped  most  strongly  in  the  same  direction.  Sir  H.  S. 
Maine,  while  discussing  a  similar  transition  in  Celtic  law,  says, 
"  When  this  writer  affirms  that,  under  certain  circumstances,  a 
tribesman  may  grant  or  contract  away  tribal  land,  his  eccle- 
siastical leaning  constantly  suggests  a  doubt  as  to  his  legal 
doctrine.  Does  he  mean  to  lay  down  that  the  land  may  be 
parted  with  generally,  or  only  that  it  may  be  alienated  in 
favour  of  the  Church  ?  This  difficulty  of  construction  has  an 
interest  of  its  own.  I  am  myself  persuaded  that  the  influence 
of  the  Christian  Church  on  law  has  been  very  generally  sought 
for  in  a  wrong  quarter,  and  that  historians  of  law  have  too 
much  overlooked  its  share  in  diffusing  the  conceptions  of  free 
contract,  individual  property,  and  testamentary  succession, 
through  the  regions  beyond  the  Roman  Empire,  which  were 
peopled  by  communities  held  together  by  the  primitive  tie  of 
consanguinity.  It  is  generally  agreed  among  scholars  that 
churchmen  introduced  these  races  to  wills  and  bequests.  The 
Brehoh  tracts  suggest  to  me  at  least  that,  along  with  the 
sacredness  of  bequests,  they  insisted  upon  the  sacredness  of 
contracts ;  and  it  is  well  known  that,  in  the  Germanic  coun- 
tries, their  ecclesiastical  societies  were  among  the  earliest  and 
largest  grantees  of  public  or  *  folk '  land.  The  Will,  the  Con- 
tract, and  the  Separate  Ownership,  were  in  fact  indispensable 
to  the  church  as  the  donee  of  pious  gifts  "  (q). 

§  235.  It  seems  to  me  that  every  word  of  this  passage  is 

iq)  Maine,  Early  Instit.  104. 
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applicable  to  the  effect  caused  by  Brahmanical  influence  upon  Influence  of 
Hindu  law.     The  moral  law,  as  promulgated  by  Manu,  might  *°^ 

be  described  as  a  law  of  gifts  to  Brahmans.  Every  step  of  a 
man's  life,  from  his  birth  to  his  death,  required  gifts  to  Brah- 
mans.  Every  sin  which  he  committed  might  be  expiated  by 
gifts  to  Brahmans.  The  huge  endowments  for  religious  pur- 
poses which  are  found  in  every  part  of  India  show  that  these 
precepts  were  not  a  dead  letter.  Every  day's  experience  of  pre- 
sent Indian  life  shows  the  practical  belief  in  the  efl&cacy  of  such 
gifts.  Naturally,  every  rule  of  law  which  threw  an  impediment 
in  their  way  would  be  swept  aside  as  far  as  possible.  And, 
when  we  remember  that  the  Brahman  was  the  King's  minister 
in  his  Cabinet,  the  King's  judge  in  his  Court,  it  is  obvious  that 
it  was  a  mere  question  of  the  means  that  would  be  adopted 
to  secure  the  end.  Even  the  earlier  writers  had  led  the  way, 
by  mingling  pious  gifts  with  the  necessary  purposes  which 
would  justify  an  alienation  of  femily  property  (r).  It  was  a 
further  step  to  emancipate  the  holder  of  the  estate  from  all 
control  whatever.  This  was  effected  in  Bengal  by  the  doctrine 
that  a  father  was  absolute  owner  of  the  property ;  and  by  its 
further  extension,  that  every  collateral  member  held  his  share 
as  tenant  in  common,  and  not  as  joint  tenant.  The  favour 
shown  to  women,  who  are  always  the  pets  of  the  priesthood,  by 
allowing  them  to  inherit  and  to  enforce  partition  in  an  un- 
divided femily,  seems  to  me  an  additional  stage  in  the  same 
direction.  The  validity  attributed  to  death-bed  gifts  for  religious 
objects,  which  gradually  ripened  into  a  complete  system  of 
devise  (s),  completed  the  downfall  of  the  common  law  of  pro- 
perty in  India. 

§  236.  There  can  be  no  doubt  that  Brahmanism  was  rampant  Powerful  in 
among  the  law  writers  of  Bengal.  I  think  it  can  be  shown  that  '^^ 
it  was  this  influence  which  completely  remodelled  the  law  of 
inheritance  in  that  Province,  by  applying  tests  of  religious  effi- 
cacy which  were  of  absolutely  modem  introduction  (t),  "We 
can  easily  see  why  this  influence  was  more  powerful  in  Bengal 
than  in  Southern  and  Western  India,  where  the  Brahmans  had 
never  been  so  numerous  ;  and  than  it  was  in  the  Punjab,  where 

(r)  Katyayana,  2  Dig.  96  ;  Mit  i.  1,  §  28 ;  D.  Bh.  xi.  1,  §  63. 

(«)  See  post,  §337. 

(«)  See  post,  §  433,  ct  seq. 
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Personal  in-         Brahmanism  seems  from  the  first  to  have  been  a  failure  (w). 

Ye^sL     ^^     ^^^  ^^  ^  difficult  to  see  why  a  similar  system  should  never  have 

been  developed  in  Benares,  which  is  the  very  hot-bed  of  Brah- 
manism. Much  may,  perhaps,  have  been  due  to  the  personal 
character  and  influence  of  Jimuta  Vahana.  It  is  supposed  that 
the  Daya  Bhaga  was  written  under  the  influence  of  one  of  the 
Hindu  sovereigns  of  Bengal,  and  perhaps  even  received  his 
name,  much  as  the  great  work  of  Tribonian  came  to  bear  the 
name  of  Justinian  (x).  It  would  be  unphilosophical  to  suppose 
that  he  originated  the  changes  we  have  referred  to.  .  But  if  he 
had  had  the  acuteness  to  see  that  these  changes  actually  had 
taken  place,  the  wisdom  to  adopt  them,  and  the  courage  to  avow 
that  adoption,  it  is  obvious  that  a  work  written  under  such 
inspiration  would  take  precisely  the  form  of  the  Daya  Bhaga. 
It  would  be  based  upon  the  new  system  as  a  fact,  while  its  argu- 
ments would  be  directed  to  show  that  the  new  system  was  the 
old  one.  Its  authority  would  necessarily  be  accepted  as  absolute 
throughout  the  kingdom,  and  it  would  become  a  fresh  starting 
point  for  all  subsequent  treatises  on  law.  On  the  other  hand, 
the  Benares  jurists,  in  consequence  of  the  very  strength  of  their 
Brahmanism,  would  continue  slavishly  to  reproduce  their  old 
law  books,  without  caring,  or  daring,  to  consider  how  far  they 
had  ceased  to  correspond  with  facts  ;  just  as  we  find  compara- 
tively modem  works  discussing  elaborately  the  twelve  sorts  of 
sons,  long  after  any  but  two  had  ceased  to  be  recognized.  Con- 
versely, of  course,  the  treatises  themselves,  both  in  Bengal  and 
Benares,  would  alter  the  current  of  usage,  by  affecting  the 
opinion  of  pundits  and  judges  upon  any  concrete  case  that  was 
presented  for  their  decision.  If  any  writer  of  equal  authority 
with  Jimuta  Vahana  had  arisen  in  Southern  India,  had  repre- 
sented plainly  the  usages  which  he  found  in  force,  and  painted 
up  the  picture  with  a  plausible  colouring  of  texts,  we  should 
probably  find  the  Mitakshara  as  obsolete  in  Madras  as  it  is  in 
Bengal. 

§  287.  When  Jimuta  Yahana  had  established  to  his  o\^ti 
satisfaction  that  a  father  was  the  absolute  owner  of  property, 
and  that  the  sons  had  no  right  in  it  till  his  death,  it  would 


(u)  See  2  Muir,  S.  T.  482  ;  anU,  §  8. 

{X)  See  Colebrooke's  Introduction  to  the  Daya  Bhaga. 
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seem  to  follow,  as  a  necessary  consequence,  that  if  the  father  Power  of  father 
chose  to  make  a  partition,  he  might  distribute  his  estate  among  ^  *"  "*®' 
his  sons  exactly  as  he  liked.  But  this  conclusion  he  declined 
to  draw.  Nothing  can  show  the  artificial  character  of  his 
reasoning  more  strongly  than  this  fact.  In  the  very  chapter 
in  which  he  lays  down  that  the  absolute  ownership  of  the 
father  enables  him  to  deal  with  his  ancestral  property  as  he 
likes,  he  also  lays  down  that  if  he  chooses  to  distribute  it,  he 
must  do  so  upon  general  principles  of  equality,  and  cannot, 
even  for  himself,  reserve  more  than  a  double  share  (y).  He 
affirms  for  one  purpose  the  very  ownership  by  birth  which  he 
denies  for  another.  The  reason  probably  was,  that  unequal 
distributions  of  a  man's  property  during  his  life  had  not 
become  common,  and  that  there  was  no  particular  motive  for 
encouraging  them.  The  result,  however,  possibly  was  to  pre- 
serve the  family  union  in  many  cases  in  which  it  would  other- 
wise have  been  broken  up. 

§  238.  The  second  point  upon  which  Jimuta  Vahana  differed  Interest  of 
from  the  earlier  writers,  was  as  to  the  nature  of  the  interest  ^j^^^ 
which  each  person  who  was  admitted  to  be  a  co-sharer,  had  in 
the  joint  property.  The  point  will  have  to  be  fully  discussed 
hereafter  (z).  It  is  enough  to  say  here  that  the  Mitakshara, 
and  those  who  follow  its  authority,  consider  that  no  coparcener 
has  such  an  ascertained  share,  prior  to  partition,  as  admits  of 
being  dealt  with  by  himself,  apart  from  his  fellow  sharers  (a). 
They  look  upon  every  co-sharer  as  having  a  proprietary  right 
in  the  whole  estate,  subject  to  a  similar  right  on  the  part  of  all 
the  others.  Jimuta  Vahana,  on  the  other  hand,  denies  the 
existence  of  such  a  general  right,  and  says  that  their  property 
consists  in  unascertained  portions  of  the  aggregate  (b).  Hence 
he  argues  that  the  text  of  Vyasa  which  prohibits  sale,  gift  or 
mortgage  by  one  of  several  coparceners,  cannot  be  taken 
literally,  for  each  has  a  property  consisting  in  the  power  of 
disposal  at  pleasure  (c). 


iy)  D.  Bh.  ii.  §  15-20,  47,  66-82.     See  tbe  whole  subject  discussed,  post, 
%  414,  416. 

(z)  See  post,  §  327. 

(a)  See  Vyasa,  1  Dig.  455. 

(6)  D.  Bh.  xi.  1,  §  26. 

(r)  D.  Bh.  ii.  §  27  ;  2  Dig.  99-105,  189  ;  D.  K.  S.  xi. 
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Rights  of 
women. 


Willi. 


§  239.  Another  feature  of  Bengal  law  which  must  hare 
helped  much  to  break  up  the  fiamily  union,  was  the  favour 
with  which  it  regarded  the  rights  of  women.  According  to  the 
Benares  school,  a  widow  could  never  inherit  unless  her  husband 
had  been  a  sole  or  a  separated  coparcener  (d).  This  resulted 
from  the  nature  of  his  interest  in  the  property.  So  long  as  he 
was  undivided,  he  had  not  a  share  but  a  right  to  obtain  a  share 
by  partition.  If  he  died  without  exercising  this  right,  his 
interest  merged,  and  went  to  enlarge  the  possible  shares  of  the 
survivors.  But  according  to  the  Daya  Bhaga,  a  widow  inherits 
to  an  issueless  husband  whether  he  dies  divided  or  undivided. 
This  would  have  been  a  logical  result  of  holding  that  each  co- 
parcener during  his  lifetime  held  a  definite  though  unascertained 
share.  But  though  Jimuta  Yahana  relies  upon  this  as  an 
answer  to  his  opponents,  he  grounds  the  right  itself  upon  the 
texts  of  early  sages.  It  is  probable  that  in  this  respect  he  may 
have  been  really  reviving  the  old  law  {e).  Certainly  he  was  so 
in  allowing  the  mother  a  right  to  obtain  a  share.  But  the 
result  is,  that  in  Bengal  property  falls  far  more  frequently  under 
female  control  than  it  does  in  other  parts  of  India,  and  we  may 
be  certain,  with  proportionate  advantage  to  the  Brahmans. 

§  240.  I  have  now  traced  the  changes  which  the  law  of  pro- 
perty underwent  in  India,  up  to  the  time  when  its  administra- 
tion fell  into  English  hands.  I  have  not  touched  upon  the 
subject  of  wills.  The  fruitful  germ  of  a  system  of  bequest  can 
be  seen  in  very  early  writers,  but  all  the  evidences  of  its  growth 
are  to  be  found  in  the  records  of  the  British  Courts. 

The  succeeding  chapters  will  be  devoted  to  a  fuller  examina- 
tion of  this  law,  as  it  has  been  developed  and  applied  by  our 
tribunals. 


{d)  Mit.  iL  1,  §  30. 

(e)  D.  Bh.  xi.  1,  §  1-26  ;  see  arUt,  §  218. 


CHAPTER  VIII. 

THE  JOINT  FAMILY. 

§  241.  In  discuflsing  the  Joint  Family  or  coparcenary  which  Division  of 
forms  the  subject  of  this  chapter,  we  shall  have  to  consider —  subject. 
First,  who  are  its  members.    Secondly,  what  is  coparcenary 
property.     Thirdly,  self-acquisition,  and  the  burthen  of  proof 
when  it  is  set  up.    Fourthly,  the  mode  in  which  the  joint  pro- 
perty is  enjoyed.    The  historical  discussion  contained  in  the 
previous  chapter  has  shown  that  originally  every  Hindu  family, 
and  all  its  property,  was  not  only  joint  but  indivisible.    This 
state  of  things  ceased  when  partition  broke  up  the  family,  and 
when  property  came  to  be  held  in  severalty,  either  as  being  the 
share  of  a  divided  member,  or  as  being  the  separate  acquisition 
of  one  who  was  still  living  in  a  state  of  union.    But  the  pre-  Presumption  of 
simiption  still  continues,  that  the  members  of  a  Hindu  family  ^^^^^ 
are  living  in  a  state  of  union,  unless  the  contrary  is  established. 
"  The  strength  of  the  presumption  necessarily  varies  in  every 
case.    The  presumption  of  union  is  stronger  in  the  case  of 
brothers  than  in  the  case  of  cousins,  and  the  farther  you  go 
from  the  founder  of  the  family,  the  presumption  becomes  weaker 
and  weaker  "  (a).    Even  where  separation,  either  of  person  or 
estate,  is  established,  it  can  never  be  more  than  temporary. 
The  man  who  has  severed  his  union  with  his  brothers,  if  he  has 
children,  becomes  the  head  of  a  new  joint  family,  composed  of 
himself  and  his  children,  and  their  issue.     And  so  property, 
which  was  the  self-acquisition  of  the  first  owner,  as  soon  as  it 
descends  to  his  heirs,  becomes  their  joint  property,  with  all  the 
incidents  of  that  condition  (b). 

(a)  M<yro  Vi^vanath  v.  Ganeth  Vithal,  10  Bomb.  H.  C.  444,  468  ;  2  Stra. 
H.  L  347. 

{h)  Ham  Narain  Singh  v.  Pertum  Singh,  20  W.  R.  189. 

I' 
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itB  members  §  242.  It  ifi  evident  that  there  can  be  no  limit  to  the  number 

of  persons  of  whom  a  Hindu  joint  family  consists,  or  to  the 
remoteness  of  their  descent  from  the  common  ancestor,  and  con- 
sequently to  the  distance  of  their  relationship  from  each  other. 
But  the  Hindu  coparcenary,  properly  so  called,  constitutes  a 
much  narrower  body.  When  we  speak  of  a  Hindu  joint  family 
as  constituting  a  coparcenary,  we  refer  not  to  the  entire  number 
of  persons  who  can  trace  from  a  common  ancestor,  and  amongst 
whom  no  partition  has  ever  taken  place;  we  include  only  those 
persons  who,  by  virtue  of  relationship,  have  the  right  to  enjoy 
and  hold  the  joint  property,  to  restrain  the  acts  of  each  other 
in  respect  of  it,  to  burthen  it  with  their  debts,  and  at  their 
pleasure  to  enforce  its  partition.  Outside  this  body  there  is  a 
fringe  of  persons  who  possess  inferior  rights  such  as  that  of 
maintenance,  or  who  may,  under  certain  contingencies,  hope  to 
enter  into  the  coparcenary.  In  defining  the  coparcenary,  there- 
fore, it  will  be  necessary  to  anticipate  a  little  some  matters 
which  have  to  be  more  fully  treated  of  hereafter. 

§  243.  The  Hindu  lawyers  always  treat  partition  and  inherit- 
ance as  part  of  the  same  subject  (c).  The  reason  of  this  is  that 
the  normal  state  of  the  property  with  which  they  have  to  deal 
is  to  be  joint  property,  and  that  they  can  only  explain  the 
amount  of  interest  which  each  member  has  in  the  property,  by 
pointing  out  what  share  he  would  be  entitled  to  in  the  event  of 
a  partition. 

do  not  succeed  to       There  is  no  such  thing  as  succession,  properly  so  called,  in  an 

undivided  Hindu  family.  The  whole  body  of  such  a  family, 
consisting  of  males  and  females,  constitutes  a  sort  of  corpora- 
tion, some  of  the  members  of  which  are  coparceners,  that  is, 
persons  who  on  partition  would  be  entitled  to  demand  a  share, 
while  others  are  only  entitled  to  maintenance.  In  Malabar  and 
Canara,  where  partition  is  not  allowed,  the  idea  of  heirship 
would  never  present  itself  to  the  mind  of  any  member  of  the 
family.  Each  person  is  simply  entitled  to  reside  and  be  main- 
tained in  the  family  house,  and  to  enjoy  that  amount  of  affluence 


each  other. 


(c)  The  works  of  Jimnta  Vahana  and  Madhariya  are  known  bj  names 
(Daya-bha^  and  Daya-vibhaga)  which  mean  simply  partition  of  heritage.  See 
Bhimvl  Dost  y.  Choonee  Lo3l,  2  Calc.  379,  where  the  right  of  a  nephew  to 
share  in  the  proi)erty  with  his  uncles  was  argued  as  if  he  was  claiming  to 
succeed  to  the  property  before  his  uncles. 
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and  consideration  which  arises  from  his  belonging  to  a  family  Rights  arise  by 

possessed  of  greater  or  less  wealth  (§217).    As  he  dies  out  his 

claims  cease,  and  as  others  are  bom  their  claims  arise.    But  the 

claims  of  each  spring  from  the  mere  fact  of  their  entrance  into 

the  family,  not  from  their  taking  the  place  of  any  particular 

individual.     Deaths  may  enlarge  the  beneficial  interest  of  the 

survivors,  by  diminishing  the  number  who  have  a  claim  upon 

the  common  fund,  just  as  births  may  diminish  their  interests 

by  increasing  the  number  of  claimants.     But  although  the  fact 

that  A.  is  the  child  of  B.  introduces  him  into  the  family,  it  does 

not  give  him  any  definite  share  of  the  property,  for  B.  himself  has 

none.    Nor  upon  the  death  of  B.  does  he  succeed  to  anything, 

for  B.  has  left  nothing  behind  to  succeed  to.    Now  in  the  rest 

of  India  the  position  of  an  undivided  family  is  exactly  the  same, 

except  that  within  certain  limits  each  male  member  has,  and  in 

Bengal  some  females  have,  a  right  to  claim  a  partition,  if  they 

like.    But  until  they  elect  to  do  so,  the  property  continues  to 

devolve  upon  the  members  of  the  family  for  the  time  being  by 

survivorship  and  not  by  succession.    The  position  of  any  par-  are  ascertained 

ticular  person  as  son,  grandson,  or  the  like,  or  as  one  of  many  ^y  partition. 

sons  or  grandsons,  will  be  very  important  when  the  time  for 

partition  arrives,  because  it  will  determine  the  share  to  which 

he  is  then  entitled.   But  until  that  time  arrives  he  can  never  say, 

I  am  entitled  to  such  a  definite  portion  of  the  property?  because 

next  year  the  proportion  he  would  have  a  right  to  claim  on  a 

division  might  be  much  smaller,  and  the  year  after  much  larger, 

afl  births  or  deaths  supervene.    For  instance,  suppose  a  family 

A. 

I 


B.  C.  D. 


r r-^ 1 


E.  F.  X.  a 


I 1 

H.  I. 

to  consist  only  of  A.  and  his  sons  B.  and  C,  on  a  partition  each 
would  take  one-third.  But  if  D.  was  born  while  the  family 
remained  joint,  each  would  take  one-fourth.  Supposing  the 
family  still  to  remain  undivided,  on  the  death  of  A.  the  possible 
shares  of  the  three  sons  would  be  enlarged  to  one- third;  and  if 
B.  were  subsequently  to  die  without  issue,  they  would  again  be 

V  2 
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Mitakshara.         enlarged  to  one-half.   As  C.  and  D.  married,  their  sons  E.,  P. 

and  G.  would  enter  into  the  family  and  acquire  an  interest  in 
the  property.  But  that  interest  again  would  be  a  shifting 
interest,  depending  on  the  state  of  the  family.  If  C.  were  to 
die,  leaving  only  two  sons  E.  and  F.,  and  they  claimed  a  par- 
tition, each  would  take  one-half  of  one-half.  But  if  X.  had 
previously  been  bom,  each  would  only  take  one-third  of  one- 
half.  If  they  put  oflP  their  claim  for  a  division  till  D.,  G.,  H. 
and  I.  had  all  died,  they  would  each  take  one-third  of  the  whole. 
It  is  common  to  say  that  in  an  undivided  family  each  member 
transmits  to  his  issue  his  own  share  in  the  joint  property,  and 
that  such  issue  takes  per  capita  inter  se,  but  per  stirpes  as  regards 
the  issue  of  other  members.  But  it  must  always  be  remembered 
that  this  is  only  a  statement  of  what  would  be  their  rights  on 
a  partition.  Until  a  partition  their  rights  consist  merely  in  a 
common  enjoyment  of  the  common  property,  to  which  is  further 
added,  in  Provinces  governed  by  Mitakshara,  the  right  of  male 
issue  to  forbid  alienations  made  by  their -direct  ancestors  (^).' 
It  must  be  remembered,  however,  that  these  observations  re- 
Bengal,  quire  modiJScation  in  Bengal.     There,  "admitting  the  femily 

to  have  been  joint,  and  the  sons  joint  in  estate,  the  right  of 
any  one  of  the  co-sharers  would  not,  under  the  Hindu  law,  pass 
over,  upon  his  death,  to  the  other  co-sharers.  It  would  be  part 
of  the  estate  of  the  deceased  co-sharer,  and  would  devolve  upon 
his  legatees  or  natural  heirs  "  (e).  The  share  of  an  undivided 
brother  will  pass  to  his  widow,  daughter  and  daughter's  son, 
and  may  thus  vest  in  a  family  completely  different  from  his 
own  (§  450). 
The  coparcenary       §  244.  Now  it  is  at  this  point  that  we  see  one  of  the  most 

important  distinctions  between  the  coparcenary  and  the  general 
body  of  the  undivided  family.  Suppose  the  property  to  have 
all  descended  from  one  ancestor,  who  is  still  alive,  with  five 
generations  of  descendants.  It  by  no  means  follows  that  on  a 
pai'tition  every  one  of  these  five  generations  wiU  be  entitled 
to  a  share.    And  if  the  common  ancestor  dies,  so  that  the  pro- 


(d)  See  this  subject  discussed,  Appovier  v.  Pama  Subbaiyan,  11  M.  I.  A. 
76  ;  Sadahart  Pramd  v.  Foolbash  Koocr,  3  B.  L.  R.  F.  B.  31  ;  Jiam  Narain  t. 
PeHum  Singh,  20  W.  R.  189  ;  Debi  Pershad  v.  Thahur  Died,  1  All.  105  ; 
Raol  Oorain  v.  Tt  a  Qorain,  4  B.  L,  R.  Appz.  90. 

(f)  Per  L.  J.  Turner,  6  M.  I.  A.  558. 
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perty  descends  a  step,  it  by  no  means  follows  that  it  will  go 
by  survivorship  to  all  these  generations.  It  may  go  to  the 
representatives  of  one  or  more  branches,  or  even  to  the  widow 
of  the  survivor  of  several  branches,  to  the  total  exclusion  of 
the  representatives  of  other  branches.  The  question  in  each 
case  will  be,  who  are  the  persons  who  have  taken  the  interest 
in  the  property  by  birth  (/).  The  answer  will  be,  that  they  limited  to  those 
are  the  persons  who  offer  the  funeral  cake  to  the  owner  of  the  ^hg  funeral  cake, 
property.  That  is  to  say,  the  three  generations  next  to  the 
owner  in  unbroken  male  descent  (g).  Therefore,  if  a  man 
has  living,  sons,  grandsons,  and  great-grandsons,  all  of  these 
constitute  a  single  coparcenary  with  himself.  Every  one  of 
these  descendants  is  entitled  to  offer  the  funeral  cake  to  him, 
and  therefore  every  one  of  them  obtains  by  birth  an  interest  in 
his  property.  But  the  son  of  one  of  the  great-grandsons  would 
not  offer  the  cake  to  him,  and  therefore  is  out  of  the  copar- 
cenary, so  long  as  the  common  ancestor  is  alive.  But  while 
fresh  links  are  .continually  being  added  to  the  chain  of  de- 
scendants by  birth,  so  earlier  links  are  being  constantly 
removed  from  the  upper  end  of  the  chain  by  death.  So  long 
as  the  principle  of  survivorship  continues  to  operate,  the  right 
to  the  property  will  devolve  from  those  who  are  higher  in  the 
line  to  those  who  are  lower  down.  As  each  fresh  member  takes 
a  share,  his  descendants  to  the  third  generation  below  him  take 
an  interest  in  that  share  by  birth.  So  the  coparcenary  may  go 
on  widening  and  extending,  until  its  members  may  include 
persons  who  are  removed  by  indefinite  distances  from  the  com- 
mon ancestor.  But  this  is  always  subject  to  the  condition  that 
no  person  who  claims  to  take  a  share  is  more  than  three  steps 
removed  from  a  direct  ascendant  who  has  taken  a  share. 
Whenever  a  break  of  more  than  three  degrees  occurs  between 
any  holder  of  property  and  the  person  who  claims  to  take  next 
after  that  holder,  the  line  ceases  in  that  direction,  and  the  sur- 
vivorship is  confined  to  those  collaterals  and  descendants  who 
are  within  the  limit  of  three  degrees.  This  was  laid  down  in 
two  cases  in  Bombay  and  Madras. 

§  245.  In  the  former  case  the  claim  to  partition  was  resisted. 


(/)  This  principle  will  not  apply  in  Bengal,  where  sons  take  no  interest  by 
birth  in  their  father's  property.     See  afUe^  §  232. 
(ff)  Manu,  ix.  §  186  ;  pott,  %  424. 
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Coparcenary  not  on  the  ground  that  the  plaintiff  was  beyond  the  fourth  degree 
dS^from™"  from  the  acquirer  of  the  property  in  dispute,  the  defendant 
conunon  ances-      being  T^ithiu  that  degree.     It  was  argued  that  the  analogy  of 

the  law  of  inheritance  prevented  a  lineal  descendant,  beyond 
the  great  grandson,  from  claiming  partition  at  the  hands 
of  those  who  are  legally  in  possession,  as  descendants  from  the 
original  sole  owner  of  the  family  property  or  any  part  of  it  (A). 
West,  J.,  said,  "  The  Hindu  law  does  not  contemplate  a  parti- 
tion as  absolutely  necessary  at  any  stage  of  the  descent  from 
a  common  ancestor  ;  yet  the  result  of  the  construction  pressed 
on  us  would  be  to  force  the  great  grandson  in  every  case  to 
divide  from  his  coparceners,  unless  he  desired  his  own  offspring 
to  be  left  destitute.  Where  two  great-grandsons  lived  together* 
as  a  united  family,  the  son  of  each  would,  according  to  the 
Mitakshara  law,  acquire  by  birth  a  co-ownership  with  his 
father  in  the  ancestral  estate  ;  yet  if  the  argument  is  sound, 
this  co-dwnership  would  pass  altogether  ftx)m  the  son  of  A.  or 
B.,  as  either  happened  to  die  before  the  other.  Jf  a  coparcener 
should  die,  leaving  no  nearer  descendant  than  a  great-great- 
grandson,  then  the  latter  would  no  doubt  be  excluded  at  once 
from  inheritance  and  from  partition  by  any  nearer  heirs  of  the 
deceased,  as,  for  instance,  brothers  and  their  sons  ;  but  where 
.  there  has  not  been  such  an  interval  as  to  cause  a  break  in  the 
course  of  lineal  succession,  neither  has  there  been  an  extin- 
guishment of  the  right  to  a  partition  of  the  property  in  which  the 
deceased  was  a  co-sharer  in  actual  possession  and  enjoyment  (t). 
Each  descendant  in  succession  becomes  co-owner  with  his  father 
of  the  latter*8  share,  and  there  is  never  such  a  gap  in  the 
series  as  to  prevent  the  next  from  fully  representing  the  pre- 
ceding one  in  the  succession."  The  same  principles  were  illus- 
trated in  detail  by  Mr.  Justice  Nanabhai  Haridas.  He  said  (k), 
"  Take,  for  instance,  the  following  case.  A.,  the  original 
owner  of  the  property  in  dispute,  dies,  leaving  a  son  B.  and  a 
grandson  C,  both  members  of  an  undivided  family.  B.  dies, 
leaving  C.  and  D.,  son  and  grandson  respectively  ;  and  C.  dies, 
leaving  a  son  D.  and  two  gi-andsons  by  him,  E.  and  F.     No 


(h)  Moro  VUhvanaik  v.  Ganesh  Vithcd,  10  Bomb.  H.  C.  444,  449.J 
(i)  See  p<r  Jagannatha,  3  Dig.  446-450. 
iX-)  10  Bomb.  H.  C.  463. 
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partition  of  the  family  property  has  taken  place,  and  D.,  E., 
and  F.  are  living  in  a  state  of  union.    Can  E.  and  F.  compel 

A. 

I 

B. 

I 

I 
D. 


£■ 


1 


D.  to  make  over  to  them  their  share  of  the  ancestral  property  ? 
According  to  the  law  prevailing  on  this  side  of  India  they  can, 
sons  being  equally  interested  with  their  father  in  ancestral 
property  (/).  In  the  same  way,  suppose  B.  and  C.  die,  leaving 
A.  and  D.  members  of  an  undivided  family,  whereupon  the 

A. 


k 


c. 

r -^ 1 

D.»  D. 

, ^ n 

K.  F. 


a 

whole  of  his  property  devolves  upon  D.,  who  thereafter  has  two 
sons,  E.  and  F.  They,  or  either  of  them,  can  likewise  sue  their 
father  D.  for  partition  of  the  said  property,  it  being  ancestral. 
Now  suppose  B.  and  C.  die,  leaving  A.,  D.,  and  D\  members 
of  an  undivided  family,  after  which  A.  dies,  whereupon  the 
whole  of  his  property  devolves  upon  D.  and  D?  jointly,  and 
that  D.  thereafter  has  two  sons,  E.  and  F.,  leaving  whom  D. 
dies.  A  suit  against  D.'  for  partition  of  the  joint  ancestral 
property  of  the  family  would  be  perfectly  open  to  E.  and  F., 
or  even  to  G.  and  F.,  if  E.  died  before  the  suit.  It  would  be  a 
suit  against  D.^  by  a  deceased  brother's  sons,  or  son  and  grand- 
son (m).  But  E.  and  F.  are  both  fifth,  and  G.  sixth  in  descent 
from  the  original  owner  of  the  property,  whereas  D.  and  D.^  are 
only  fourth.     Suppose,  however,  that  A.  dies  after  D.  leaving  a 


(I)  1  Stra.  H.  L.  177  ;  2  Ibid.  316  ;  Mit.  i.  1,  §  27,  i.  5,  §  3,  5,  8,  11  ; 
V.  May,  iv.  6,  §  13. 

(m)  V.  May,  iv.  4,  §  21. 
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great-grandson,  D.^  and  the  two  sons  of  D.,  E.  and  F.  In  this 
case  E.  and  F.  eonld  not  sne  D.^  for  partition  of  property 
descending  from  A.,  because  it  is  inherited  by  D.*  alone,  since 
E.  and  F.,  being  sons  of  a  great-grandson,  are  excluded  by  D.*, 
A.'s  surviving  great-grandson,  the  right  of  representation  ex- 
tending no  further  (n).  The  rule,  then,  which  I  deduce  from 
Rale  the  authorities  on  this  subject  is,  not  that  a  partition  cannot 

be  demanded  by  one  more  than  four  degrees  removed  from  the 
acquirer  or  original  owner  of  the  property  sought  to  be  divided, 
but  that  it  cannot  be  demanded  by  one  more  than  four  degrees 
removed  from  the  last  owner,  however  remote  he  may  be  from 
the  original  owner  thereof." 
applied  to  §  246.  This  principle  was  also  aflirmed  by  the  Madras  High 

impartible  Ze-  Court,  and  its  application  put  to  a  more  violent  test.  The  ques- 
tion was  as  to  the  right  of  succession  to  an  impartible  Zemin- 
dary.  The  original  owner  and  common  ancestor  of  the  claimant 
was  A.    The  Zemindary  had  descended  throughout  in  the  line 


A. 


H. 


I  I 

C.  J. 

I  I 

P.  K. 

I  i 

E.  L. 

I  I 

K  M. 

I  .    .  I 

G.,  plairUif.  N.  =drfendant, 

widow. 

of  H.,  and  was  last  held  by  N.,  who  died  without  issue,  leaving 
a  widow,  the  defendant.  The  plaintiff  was  G,,  who  was 
admittedly  the  nearest  male  of  kin  to  N.  The  family  was 
undivided.  It  was  conceded  that  according  to  the  law  of  the 
Mitakshara,  an  undivided  coparcener  would  take  before  the 
widow.  But  it  was  contended  on  her  behalf,  "  that  only  those 
of  the  unseparated  kinsmen  were  coheirs,  who  by  birth  had 
acquired  a  proprietary  interest  in  the  estate  in  common  with 
the  deceased ;  his  coparceners,  who,  on  a  division  in  his  life- 
time, would  have  been  sharers  of  the  estate;  and  that  such  a 

(n)  See  Jagannatba's  CoDimeni.  on  text,  ccclxx.  ;  8  Dig.  888  ;  1  Nort.  L.  C. 
299  ;  Stra.  Man.  §  323  ;  2  Stra.  H.  L.  327. 
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coparcenership  could  exist  only  between  kindred  who  were  near 
sapindas  {i.e.,  not  beyond  the  fourth  degree),  and,  conse- 
quently, that  the  plaintiff  was  not  a  coheir  of  the  deceased." 
The  Court  assented  to  the  first  branch  of  the  argument,  but 
denied  the  second.  They  held  that  the  Zemindary,  though 
impartible,  was  still  coparcenary  property,  and  that  the  mem- 
bers of  the  undivided  family  acquired  the  same  right  to  it  by 
birth,  as  they  would  have  done  to  any  other  property,  subject 
only  to  the  limitation  of  the  enjoyment  to  one.  Then  as  to 
who  were  coparceners,  they  said  :  "  It  appears  to  us  equally  Definition  of 
certain  that  the  limit  of  the  coheirs  must  be  held  to  include  coparceners, 
undivided  collateral  relations,  who  are  descendants  in  the  male 
line  of  one  who  was  a  coparcener  with  an  ancestor  of  the  last 
possessor.  For,  in  the  imdivided  coparcenary  interest  which 
vested  in  such  coparcener,  his  near  sapindas  were  coheirs,  and 
when  on  his  death,  the  interest  vested  in  his  sons,  or  son,  or 
other  near  sapinda  in  the  male  line,  the  near  sapindas  of  such 
descendants  or  descendant  became  in  like  manner  coheirs  with 
them  or  him,  and  so  on,  the  coheirship  became  extended 
through  the  new  sapindas  down  to  the  last  descendant.  Ob- 
viously, therefore,  as  long  as  the  status  of  non-division  continues, 
the  members  of  the  family  who  have,  in  this  way,  succeeded  to 
a  coparcenary  interest,  are  coheirs  with  their  kindred  who  pos- 
sess the  other  undivided  interests  of  the  entire  estate,  and  one 
of  such  kindred  and  his  near  sapindas  in  the  male  line  cannot 
be  the  only  coheirs,  until  by  the  death  of  all  the  others  without 
descendants  in  the  male  line  to  the  third  degree,  he  has,  or  he 
and  they  have,  by  survivorship  acquired  the  entire  right  to  the 
heritage,  as  effectually  as  if  the  estate  had  passed  upon  an 
actual  partition  with  the  coheirs."  The  Court,  therefore,  held 
that  the  plaintiff,  as  undivided  coparcener,  would  succeed  before 
the  widow  (o).  In  this  case  it  will  be  observed  the  plaintiff 
was  sixth  in  descent  from  the  common  ancestor,  the  defendant's 
husband  being  equally  distant. 

§  247.  The  same  principle,  viz.,  that  property  vests  in  cer-  Obstructed  and 
tain  relations  by  birth,  and  not  in  other  relations,  gives  rise  to  ™^J["^^ 

(o)  TenuMula  Oauri  y.  Y.  Hamandora,  6  Mad.  H.  C.  94, 106.  See  also  in 
Bengal,  Oirvmrdharee  Singh  v.  Kvlahul  Singh,  i  S.  D.  9  (12),  where  pro- 
perty -was  divided  among  persons  four,  five,  and  six  degrees  removed  from  the 
common  ancestor. 
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a  division  of  property  into  two  classes,  which  are  spoken  of  by 
Hindu  lawyers  as  Apratibandha  and  Saprattbandha ;  terms 
which  have  been  translated,  not  very  happily,  unobstructed  and 
obstructed,  or  liable  to  obstruction.  These  terms  are  thus  ex- 
plained in  the  Mitakshara  (7;),  "  The  wealth  of  the  father  or  of 
the  paternal  grandfather  becomes  the  property  of  his  sons  or  of 
his  grandsons,  in  right  of  their  being  his  sons  or  his  grand- 
sons ;  and  that  is  an  inheritance  not  liable  to  obstruction. 
But  property  devolves  on  parents  or  uncles,  brothers,  or  the 
rest,  upon  the  demise  of  the  owner,  if  there  be  no  male  issue  ; 
and  thus  the  actual  existence  of  a  son,  and  the  survival  of  the 
owner  are  impediments  to  the  succession  ;  and  on  their  ceasing, 
the  property  devolves  on  the  successor  in  right  of  his  being 
uncle  or  brother.  This  is  an  inheritance  subject  to  obstruc- 
tion." The  distinction  is  the  same  as  that  which  is  present  to 
the  mind  of  an  English  lawyer,  when  he  speaks  of  estates  as 
being  vested  or  contingent,  or  of  an  heir  as  being  the  heir-at- 
law,  or  the  heir  presimiptive.  The  unobstructed,  or  rather 
the  unobstructible  estate,  is  that  in  which  the  future  heir  has 
already  an  interest  by  the  mere  fact  of  his  existence.  If  he 
lives  long  enough  he  must  necessarily  succeed  to  the  inheritance, 
unless  his  rights  are  defeated  by  alienation  or  devise ;  and  if 
he  dies,  his  rights  will  pass  on  to  his  son,  unless  he  is  himself 
in  the  last  rank  of  sapindas,  in  which  case  his  son  is  out  of  the 
line  of  unobstructed  heirs.  On  the  other  hand,  the  person  who 
is  next  in  apparent  succession  to  an  obstructed,  or  rather  an 
obstructible  estate,  may  at  any  moment  find  himself  cut  out  by 
the  interposition  of  a  prior  heir,  as  for  instance  a  son,  widow  or 
the  like.  His  rights  wiU  accrue  for  the  first  time  at  the  death 
of  the  actual  holder,  and  will  be  judged  of  according  to  the 
existing  state  of  the  family  at  that  time.  Any  nearer  heir 
who  may  then  be  in  existence  will  completely  exclude  him ;  and 
if  he  should  die  before  the  succession  opens,  even  though  he 
would  have  succeeded,  had  he  survived,  his  heirs  will  not  take 
at  all,  unless  they  happen  themselves  to  be  the  next  heirs  to  the 
deceased.  In  other  words,  he  cannot  transmit  to  others  rights 
which  had  not  arisen  in  himself. 


(p)  Mit.  i.  1,  §  3  ;  V.  May,  iv.  2,  §  2.     See  j)er  curianiy  10  R  L.  R.  191  ; 
1  All.  112. 
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§  248.  The  second  question  is  as  to  the  coparcenary  pro-  Ancestral  pro- 
perty. The  first  species  of  coparcenary  property  is  that  which  ^  ^ 
is  known  as  ancestral  property.  The  meaning  of  this  phrase 
might  be  taken  to  be,  property  which  descended  upon  another 
from  an  ancestor,  however  remote,  or  of  whatever  sex.  Where 
property  so  descended  upon  several  persons  simultaneously,  and 
^ith  equal  rights  both  of  possession  and  enjoyment,  as  for 
instance  upon  several  brothers,  sons,  grandsons,  nephews  or 
the  like,  it  would  certainly  be  joint  property,  by  the  very 
hypothesis.  But  this  is  not  what  is  generally  known  as  an- 
cestral property.  That  term,  in  its  technical  sense,  is  applied 
to  property  which  descends  upon  one  person  in  such  a  manner 
that  his  issue  (q)  acquire  certain  rights  in  it  as  against  him. 
For  instance,  if  a  father  under  Mitakshara  law  is  attempting  to 
dispose  of  property,  we  enquire  whether  it  is  ancestral  property. 
The  answer  to  this  question  is,  that  property  is  ancestral  pro- 
perty if  it  has  been  inherited  as  unobstructed  property,  that  it  is  unobstructed 
is  not  ancestral  if  it  has  been  inherited  as  obstructed  pro-  property. 
j)erty  (§  247).  The  reason  of  this  distinction  is,  that  in  the 
former  case  the  heir  had  an  actual  vested  interest  in  the  pro- 
perty, before  the  inheritance  fell  in,  and  therefore  his  own  issue 
acquired  by  birth  an  interest  in  that  interest.  Hence  when 
the  property  actually  devolved  upon  him,  he  took  it  subject  to 
the  interest  they  had  already  acquired.  But  in  the  latter  case, 
he  had  no  interest  whatever  in  the  property,  before  the  descent 
took  place ;  therefore,  when  that  event  occurred,  he  received 
the  property  free  of  all  claims  upon  it  by  his  issue,  and 
a  fortiori,  by  any  other  person.  Hence  all  property  which  a 
man  inherits  from  a  direct  male  ancestor,  not  exceeding  three 
degrees  higher  than  himself,  is  ancestral  property,  and  is  at 
once  held  by  himself  in  coparcenary  with  his  own  issue.  But 
where  he  has  inherited  from  a  collateral  relation,  as  for  instance 
from  a  brother,  nephew  or  cousin,  it  is  not  ancestral  pro- 
perty (r) ;   consequently  his  own  descendants  are  not  copar- 

(q)  I  may  as  weU  state,  once  for  all,  that  the  word  "issue  *'  will  be  used 
throughout  this  work  as  embracing  son,  grandson,  and  great-grandson.  Pott, 
%  460. 

(r)  It  is  hardly  necessary  to  remark  that  I  am  speaking  of  inheritance,  not 
of  suiTirorship.  The  enlarged  share  which  accrues  to  the  remaining  brothers 
on  the  death  of  an  undivided  brother  is  ancestral  property,  and  subject  to  all 
its  incidents.     Gungoo  Mull  v.  DunscedhuVy  1  N.  W.  P.  H.  C.  170. 
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ceners  in  it  with  him.  They  cannot  restrain  him  in  dealing 
with  it,  nor  compel  him  to  give  them  a  share  of  it  (s).  On  th^ 
same  principle,  property  which  a  man  inherits  from  a  female, 
or  through  a  female,  as  for  instance  a  daughter's  son,  or  which 
he  has  taken  from  an  ancestor  more  remote  than  three  degrees, 
or  which  he  has  taken  as  heir  to  a  priest  or  a  fellow-student, 
would  not  be  ancestral  property  (/).  And  that  which  is  an- 
cestral, and  therefore  coparcenary  property,  as  regards  a  man's 
own  issue,  is  not  so  as  regards  his  collaterals.  For  they  have 
no  interest  in  it  by  birth  (w).  On  the  other  hand,  property  is 
not  the  less  ancestral  because  it  was  the  separate  or  self-acquired 
property  of  the  ancestor  from  whom  it  came  (x).  When  it  has 
once  made  a  descent,  its  origin  is  immaterial.  And  all  savings 
made  out  of  ancestral  property,  and  all  purchases  or  profits 
made  from  the  income  or  sale  of  ancestral  property,  would 
follow  the  character  of  the  fund  from  which  they  proceeded  (y). 
§  249.  Where  ancestral  property  has  been  divided  between 
several  joint  owners,  there  can  be  no  doubt  that  if  any  of  them 
have  issue  living  at  the  time  of  the  partition,  the  share  which 
falls  to  him  will  continue  to  be  ancestral  property  in  his  hands, 
as  regards  his  issue,  for  their  rights  had  already  attached  upon 
it,  and  the  partition  only  cuts  off  the  claims  of  the  dividing 
members.  The  father  and  his  issue  still  remain  joint  (a).  But 
it  is  not  so  clearly  settled  whether  the  same  rule  would  apply 
where  the  partition  had  been  made  before  the  birth  of  issue. 
In  a  case  in  Calcutta  it  was  held  that  where  a  father  by  various 
deeds  of  gift  had  distributed  his  property  among  his  sons,  the 


(»)  Rayadur  NuUatumbi  v.  R.  MvJcunda^  8  Mad.  H.  C.  455  ;  Nund  Coomar 
V.  Moolvie  Razeeooddeeriy  10  B.  L.  R.  183  ;  Jmcahir  Singh  v.  Guyan  tSiif^k, 
4  Agra  H.  C.  78  ;  lochun  Singh  v.  Nemdharee,  20  W.  R.  170. 

(«)  3  Dig.  61  ;  2  W.  &  B.  Introd.  19,  approved  p«r  cur.  10  B.  L.  R.  192. 

(m)  Ajoodhia  v.  Kashee  Gir,  4  N.  W.  P.  H.  C.  31 ;  Gopai  Singh  v.  Bhcekunlalj 
S.  D.  of  1859,  294  ;  Gopal  DuU  v.  Gopal  LaU,  ibid.  1314. 

(ar)  Rum  Narain  v.  Pertum  Singh,  20  W.  R.  189. 

(y)  Sudanund  Mohapattur  v.  Bonomahe  Doss,  6  W.  R.  256  ;  8  W.  R.  455  ; 
11  W.  R.  436,  reversed  on  another  point  in  P.  C.  12  B.  L.  R.  304  ;  Ghansham 
Kumari  v.  Govind  Singh,  6  S.  D.  202  (240) ;  Umrithnath  Chotpdhry  v. 
Goureenathy  13  M.  I.  A.  542 ;  Kristnappa  r.  Ramasawmy,  8  Mad.  H.  0.  25. 
As  to  savings  from  income  of  impartible  Zemindary,  or  purchases  made  oat  of 
such  savings,  see  post,  §  258. 

(z)  Lakshmibat  v.  Ganpat  Moroba,  6  Bomb.  0.  C.  129.  The  same  point 
was  very  lately  decided  in  Calcutta.  The  report  does  not  state  whether  the 
son  was  bom  before  or  after  the  partition,  but  I  think  the  latter  seems  to  have 
been  the  case.     Adurmoni  v.  Chotcdiiry  Sib,  3  Cnlc.  1. 
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portion  obtained  by  each  was  ancestral  property  as  regards  his  Property 

Til  L  li-Li^-L*  i_ji-  •  •       obtained  from 

issue.    It  does  not  appear  whether  the  issue  had  been  in  exis-  ancestor  by  gift : 
tence  at  the  time  of  the  gift.    But  the  son  contended  that  it 
was  by  the  gift  his  self-acquired  property.    This  the  Court 
refused  to  admit.    After  a  full  examination  of  the   Hindu 
authorities,  they  said,  "  We  think  that  according  to  the  Mitak- 
shara,  landed  property  acquired  by  a  grandfather  and  dis- 
tributed by  him  amongst  his  sons,  does  not  by  such  gift 
become  the  self-acquired  property  of  the  sons  so  as  to  enable 
them  to  dispose  of  it  by  gift  or  sale  without  the  consent,  and 
to  the  prejudice  of  the  grandsons.    The  property  cannot  be 
said  to  have  been  acquired  without  detriment  to  the  fether's 
{i.e.,  ancestral)  estate,  because  it  was  not  only  given  out  of 
that  estate,  but  in  substitution  for  the  undivided  share  of  that 
estate  to  which  the  father  appears  to  have  been  entitled.    It 
cannot  therefore  be  taken  to  have  been  given  simply  by  the 
favour  of  the  father,  but  upon  consideration  of  the  father 
surrendering  some  interest  or  right  to  share  in  the  grand- 
father's estate,  which  he  did  by  the  acceptance  of  this  separate 
parcel.    We  think  that  the  father  took  it  with  the  incidents 
to  which  the  undivided  sliare  for  which  it  was  substituted 
would  have  been  subject "  (a).    This  reasoning  would  appear 
to  apply  equally  in  favour  of  issue  unborn  at  the  time  of  the 
gift.    Similarly  it  was  held  in  Madras,  that  a  father  did  not  or  by  wiU. 
take  his  share  of  the  estate  as  self-acquired  property,  in  conse- 
quence of  having  received  it  under  the  will  of  his  own  father. 
The  Court  said,  "  It  seems  to  us  that  there  is  no  reason  what- 
ever in  the  contention  that  its  quality  was  changed  by  his 
choosing  to  accept  it,   apparently  under   the   terms  of   his 
father's  will..    Still  less  ground  would  there  be  for  the  conten- 
tion that  his  acquiescence  in  that  mode  of  receiving  it  would 
vest  in  himself  a  larger  interest  than  he  would  have  taken  by 
descent"  (b).    And  w^here  a  man  had  obtained  a  share  of 
family  property  on  partition,  which  was  mortgaged  to  its  full 
vahie,  and  which  he  had  subsequently  cleared  from  the  mort- 


(rt)  Muddun  Oopal  v.  Ham  Bukshj  6  W.  R.  71,  73.  In  Mohaheer  Kooerr, 
Joobha  Singh,  16  W.  R.  221,  a  contrary  opinion  seems  to  have  been  expressed 
by  JacksoTif  J.  But  in  that  case  the  property  appears  not  to  have  been 
ancestral  at  all.  See  as  to  what  is  "a  gift  through  affection,*'  Lakshman  v. 
Ramckandra,  1  Bomb.  L.  R.  561. 

(6)  Tara  Chand  t.  Rtth  Ram,  8  Mad.  H.  C.  50.  65. 


222 


THE  JOINT   FAMILY. 


Property  jointly 
acquired 


gage  by  his  own  self-acquisitions,  it  was  held  that  the  unen- 
cumbered property  was  ancestral  property  in  his  hands  (c). 

§  250.  Secondly,  property  may  be  joint  property  without 
having  been  ancestral.  Where  the  members  of  a  joint  family 
acquire  property  by  or  with  the  assistance  of  joint  funds,  or  by 
their  joint  labour,  such  property  is  the  joint  property  of  the 
persons  who  have  acquired  it,  whether  it  is  an  increment  to 
ancestral  property,  or  whether  it  has  arisen  without  any  nucleus 
of  descended  property  (d).  Whether  the  issue  of  such  joint 
acquirers  would  by  birth  alone  acquire  an  interest  in  such  pro- 
perty, without  evidence  that  they  had  in  any  way  contributed 
to  it,  is  a  question  which,  as  far  as  I  know,  has  never  arisen.  If 
a  single  individual  acquired  a  fortune  by  his  own  exertions, 
without  any  assistance  from  ancestral  property,  his  issue  would 
certainly  take  no  interest  in  it.  If  several  brothers  did  the  same, 
the  property  would  be  joint  as  between  themselves.  It  would 
certainly  be  self-acquired  as  regard  all  collaterals,  and  it  is  diffi- 
cult to  see  why  it  should  not  be  the  same  as  regards  their  issue, 
unless  they  chose  voluntarily  to  admit  the  latter  to  a  share  of  it. 

§  251.  Thirdly,  property  which  was  originally  self-acquired, 
may  become  joint  property,  if  it  has  been  voluntarily  thrown  by 
the  owner  into  the  joint  stock,  with  the  intention  of  abandoning 
all  separate  claims  upon  it.  This  doctrine  has  been  repeatedly 
recognized  by  the  Privy  Council.  Perhaps  the  strongest  case 
was  one,  where  the  owner  had  actually  obtained  a  statutory  title 
to  the  property  under  the  Oudh  Taluqdars  Act  I.  of  1869.  He 
was  held  by  his  conduct  to  have  restored  it  to  the  condition  of 
ancestral  property  (e). 

§  252.  Liability  to  partition  is  one  of  tlie  commonest  inci- 
property  may  be    ^g^j^  of  joint  property,  but  it  must  not  be  supposed  that  joint 

property  and  partible  property  are  mutually  convertible  tenns. 
If  it  were  so,  an  impartible  Zemindary  could  never  be  joint 
property.  The  reverse,  however,  is  the  case.  The  .mode  of  its 
enjoyment  necessarily  cuts  down  to  a  very  small  point  the  rights 


or  thrown  into 
conunon  stock. 


Impartible 


(c)    Visalatcky  ▼.  Annasawmy^  6  Mad.  H.  C.  150. 

(rf)  Manu,  ix.  §  215  ;  Yaj.ii.  120  ;  Mit.  i.  4,  §  15  ;  3  Dig.  886  ;  F.  MacN. 
35i,  362 ;  Jtamcuheshaiya  v.  Bhagavat,  4  Mad.  H.  C.  5  ;  Jtampershad  v. 
Sheochurn,  10  M.  I.  A.  490. 

(c)  ffurpershad  v.  Sheo  Dyal^  3  I.  A.  259  ;  per  cur.  10  M.  I.  A.  606  ; 
CkeUayammal  v.  MtUialammalj  P.  C.  6  Mad.  Jur.  108  ;  Sham  Narain  v. 
Ct.  of  WardSy  20  W.  R.  197. 
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of  the  other  members  of  the  family  with  respect  to  it.  But 
there  are  two  particulars  in  which  its  joint  character  becomes 
material — ^first,  with  reference  to  the  order  of  succession  ;  and, 
secondly,  as  to  the  powers  of  alienation  possessed  by  each  suc- 
cessive holder.  Now  as  to  the  first  point,  it  has  been  repeatedly 
held  by  the  Privy  Council  that  the  order  of  succession  to  a 
Zemindary  depended  upon  whether  "  though  impartible  it  was 
part  of  the  common  family  prc^rty,"  or  was  the  separate  or 
self-acquired  property  of  the  holder  (/).  As  to  the  second  point, 
the  authority  is  less  decisive.  But  the  cases  seem  to  show  that 
the  holder  of  an  impartible  Zemindary  under  Mitakshara  law 
would  be  under  the  same  restrictions  as  to  ahenation  in  regard 
to  it  as  to  any  other  ancestral  property.  The  subject  wiU  have 
to  be  discussed  more  fully  hereafter  (g), 

§  258.  An  examination  into  the  property  of  the  joint  family  Coparceners  may 
would  not  be  complete  without  pointing  out  what  property  may  hold  property 
be  held  by  the  individual  members  which  is  not  joint  property.  ^^^  ^' 
Property  which  is  not  joint  must  be  either  separate  property  or 
self-acquired.  Separate  property,  ex  vi  termini,  assumes  that  the 
holder  of  it  has  ceased  to  be  in  union  with  those  in  reference  to 
whom  the  property  is  separate.  But  a  man  is  very  commonly 
separated  from  one  set  of  persons,  as,  for  instance,  his  brothers, 
while  he  is  in  union  with  others,  as,  for  instance,  his  own  issue. 
As  regards  the  former,  his  property  is  separate  ;  as  regards  the 
latter,  it  is  joint  (§  249).  Self-acquisition,  on  the  other  hand, 
may  be  made  by  any  one  while  still  in  a  state  of  union,  and 
when  made  will  be  eflfective  against  the  whole  world.  I  have 
already  (§  212 — 214)  pointed  out  the  early  history  of  this  branch 
of  the  law.  The  following  remarks  will  show  how  it  has  been 
dealt  with  by  modem  decisions. 

§  254.  The  whole  doctrine  of  self-acquisition  is  briefly  stated  Self-acquisition, 
by  Yajnavalkya  as  follows  : — "  Whatever  is  acquired  by  the  co- 
parcener himself,  without  detriment  to  the  father's  estate,  as  a 
present  from  a  friend,  or  a  gift  at  nuptials,  does  not  appertain 


(/)  Katama  Nackiar  v.  Shivagunga^  9  M.  I.  A.  539,  689,  610 ;  Yanu- 
mtda  Venkayammah  v.  Y.  Boochia,  13  M..I.  A.  338,  836  ;  CfKrwdhry  Chin- 
tamun  t.  Mt.  Noidukho,  2  I.  A.  263  ;  Yanumula  Qauri  ▼.  Y.  Raman- 
dara,  6  Mad.  H.  C.  93,  103.  See,  however,  per  ettr,  12  M.  I.  A.  540, 
where  there  are  some  expressions  of  a  conflicting  character. 

ig)  See  poit,  §  293. 
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to  the  coheirs  (h).  Nor  shall  he  who  recovers  hereditary  pro- 
perty which  has  been  taken  away  give  it  up  to  the  copar- 
ceners ;  nor  what  has  been  gained  by  science "  (•).  Upon 
this  the  Smriti  Chandrica  remarks  that  the  estate  of  the 
father  means  the  estate  of  any  undivided  coheir  (k).  While 
the  Mitakshara  adds,  that  the  words  "  without  detriment 
to  the  &ther's  estate"  must  be  connected  with  each  mem- 
ber of  the  sentence.  "  Consequently  what  is  obtained  from 
a  friend  as  the  return  of  an  obligation  conferred  at  the 
charge  of  the  patrimony  ;  What  is  received  at  a  marriage  con- 
cluded in  the  form  Asura  or  the  like  (/)  ;  What  is  recovered 
of  the  hereditary  estate  by  the  expenditure  of  the  father's  goods  ; 
What  is  earned  by  science  acquired  at  the  expense  of  ancestral 
wealth  ;  all  that  must  be  shared  with  the  whole  of  the  brethren 
and  the  father  '*  (m).  The  whole  contest  in  each  instance  is  to 
show  that  th^gain  has  been  without  "  detriment  to  the  estate." 
In  early  times  the  slightest  assistance  from  the  joint  patrimony, 
however  indirect,  was  considered  to  be  such  a  detriment,  and 
the  possession  of  any  joint  property  was  considered  as  conclu- 
sively proving  that  there  had  been  such  an  assistance.  The 
Madras  Court  has  always  leant  very  strongly  against  self-acqui- 
sition. But  the  recent  tendency  of  decisions  seems  to  be  towards 
a  more  sensible  view  of  the  law,  following  out  its  spirit  rather 
than  its  letter. 

§•  255.  For  instance,  the  gains  of  science  or  valour,  which 
seem  to  have  been  the  earliest  forms  of  self-acquisition,  were 
held  to  be  joint  property,  if  the  learning  had  been  imparted  at 
the  expense  of  the  joint  family,  or  if  the  warrior  had  used  his 
fiather's  Sword  (§  213).  The  law  upon  this  point  was  examined 
with  great  fulness  in  a  case  where  the  adoptive  mother  of  a 
dancing  girl  claimed  her  property,  on  the  ground  that  it  had 
been  acquired  by  skill  imparted  at  the  mother's  expense.  The 
High  Court  of  Madras,  overruling  a  very  elaborate  judgment  of 


{h)  See  as  to  presents  from  relations  or  friends,  Manu,  ix.  §  206  ;  Nar.  ziii. 
§  6,  7  ;  Muddun  Oopal  t.  Ram  Bukih,  6  W.  B.  71  ;  ante,  §  249  ;  Mit.  I  5, 

§  9. 

(t)  Yaj.  ii.  §  118,  119;  Mit  i.  4,  §  1.     See  D.  Bh.  vi.  1  ;  D.  K.  S.  iv.  2, 

§1-12;V.  May,  iT.  7,  §  1-14. 

{k)  Sm.  Ch.  vii.  §  28. 

(/)  Shto  Gobtnd  v.  Sham  Narrain,  7  N.  W.  P.  H.  C.  76. 

(m)  Mit  i.  4,  §  6. 
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the  Civil  Judge,  decided  that  if  these  gains  were  to  be  considered 
the  gains  of  science,  they  were  joint  property  of  the  acquirer 
and  her  mother  (n).  In.  a  later  case  the  gains  of  a  Vakil  were 
held  to  be  divisible,  on  the  ground  that  they  had  been  obtained 
by  education  imparted  at  the  family  expense,  although  it  was 
found  that  he  had  received  from  his  father  nothing  more  than  a 
general  education.  Holloway,  J.,  referring  to  the  dancing  girl's 
case,  said,  "I  fully  adhere  to  the  judgment  of  the  High 
Court,  for  which  I  am  responsible,  and  especially  to  the  state- 
ment that  the  ordinary  gains  of  science  by  one  who  has  received 
a  family  maintenance  are  certainly  partible  "  (o),  *  The  decisions 
in  the  above  cases  were  adopted  in  general  terms  by  the  Chief 
Justice  in  Bombay  in  another  case  of  a  Vakil.  There,  however, 
the  point  really  did  not  arise,  as  it  appeared  that  he  united  the 
business  of  money-lender  with  that  of  Vakil,  and  that  there  was 
joint  family  property  of  which  he  had  the  use  (p), 

§  256.  It  is,  however,  difficult  to  see  why  a  person  who  haa  Effect  of  educa- 
made  gains  by  science,  after  having  been  educated  or  main-  ^^^  °^  ^* 
tained  at  the  family  expense,  should  be  in  a  worse  position  than 
any  other  person  who  has  been  so  educated  or  maintained,  and 
who  haa  afterwards  made  self-acquisitions.  Jimuta  Vahana 
lays  it  down,  that  where  it  is  attempted  to  reduce  a  separate 
acquisition  into  common  property  on  the  ground  that  it  was 
obtained  with  the  aid  of  common  property,  it  must  be  shown 
that  the  joint  stock  was  used  for  the  express  purpose  of  gain. 
"  It  becomes  not  common  merely  because  property  may  have 
been  used  for  food  or  other  necessaries,  since  that  is  similar  to 
the  sucking  of  the  mother's  breast"  (q).  This  seems  to  be 
good  sense.  If  a  member  of  a  Hindu  family  were  -sent  to 
England  at  the  joint  expense,  to  be  educated  for  the  Bar  or 
the  Civil  Service,  it  seems  fair  enough  that  his  extra  gains 
should  fall  into  the  common  stock,  as  a  recompense  for  the 
extra  outlay  incurred.  It  might  be  assumed  that  when  the 
outlay  was  incurred  the  reimbursement  was  contemplated.  But 
it  is  different  where  all  start  on  exactly  the  same  level,  with 


(n)  ChcdaJcorula  Alasani  v.  Ch.  HcUnachalanif  2  Mad.  H.  C.  56.     See 
2  W.  MacN.  167. 

(o)  D.  Gungaradhu  v.  D.  Nara*immah^  7  Mad.  H.  C.  47. 

{p)  Bai  Mancha  v.  Narotamdas,  6  Bomb.  A.  C.  1,  6. 

(?)  D.  Bh.  vi.  1,  §  44-60  ;  1  Stra.  H.  L.  214 ;  2  Stra.  H.  L.  374. 
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Maintcnaace  and  nothing  but  the  ordinary  maintenance  and  education  which  is 

education  in  .  x>xi.xi  i*  fi*         k  j*i* 

family.  Common  to  persons  of  that  class  of  life.    Accordingly  m  a 

Madras  case,  where  a  Hindu  had  made  a  large  mercantile 
fortune,  his  claim  to  hold  it  as  self-acquired  was  allowed, 
though  he  had  admittedly  been  maintained  in  his  earlier  years, 
educated  and  married  out  of  patrimonial  means  (r).  So  in  a 
Bengal  case,  where  self-acquisition  was  set  up,  aud  the  defen- 
dant had  been  maintained  at  the  family  expense,  but  proved 
that  in  acquiring  his  property  he  did  not  use  any  funds  which 
belonged  to  the  joint  family,  his  gains  apparently  being  derived 
from  some  lucrative  employment,  it  was  held  that  the  plea  was 
made  out.  Mitter,  J.,  said,  "  The  plaintiff's  case  in  the  Court 
below  was  that  the  defendant  received  his  education  from  the 
joint  estate,  and  that  he  is  consequently  entitled  to  participate 
in  every  property  that  has  been  acquired  by  the  defendant  by 
the  aid  of  such  education.  But  this  contention  is  nowhere 
sanctioned  by  the  Hindu  law,  and  I  see  nothing  in  justice  to 
recommend  it"  (s).  This  case  was  approved  by  the  Privy 
Council  in  an  appeal  where  it  had  been  contended  that  the 
property  acquired  by  a  successful  merchant  was  joint  property, 
because  he  had  been  educated  out  of  joint  funds.  The  fact 
was  negatived,  upon  which  the  Committee  observed,  "This 
being  their  Lordships'  view,  it  does  not  become  necessary  to 
consider  whether  the  somewhat  startling  proposition  of  law  put 
forward  by  the  appellant,  which,  stated  in  plain  terms,  amounts 
to  this — that  if  a  member  of  a  joint  Hindu  family  receives  any 
education  whatever  from  the  joint  funds,  he  becomes  for  ever 
after  incapable  of  acquiring  by  his  own  skill  and  industry  any 
separate  property — is  or  is  not  maintainable.  Very  strong  and 
clear  authority  would  be  required  to  support  such  a  proposition. 
For  the  reasons  that  they  have  given,  it  does  not  appear  to 
them  necessary  to  review  the  text-books  or  the  authorities 
which  have  been  cited  on  this  subject.  It  may  be  enough  to 
say,  that  according  to  their  Lordships'  view,  no  texts  which 
have  been  cited  go  to  the  full  extent  of  the  proposition  con- 
tended." Then,  after  referring  with  approval  to  the  Bengal 
.case  as  laying  the  law  down  less  broadly  than  those  in  Madras 


(r)  P.  CheUapermaU  v.  Vetra/permall^  4  Mad.  Jur.  64,  240. 

(J)  Dhunookdaree  v.  Ounpvt  LaU,  11  B.  L.  B.  201,  n. ;  10  W.  B.  122. 
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and  Bombay,  the  judgment  concluded  by  saying,  "  It  may 
hereafter  possibly  become  necessary  for  this  Board  to  consider, 
whether  or  not  the  more  limited  and  guarded  expression  of  the 
law  upon  this  subject  of  the  Courts  of  Bengal,  is  not  more 
correct  than  what  appears  to  be  the  doctrine  of  the  Courts  of 
Madras  "  (0- 

§  257.  On  the  same  principle,  although  the  admitted  posses-  PoBsession  of 
sion  or  existence  of  joint  funds  wiU  throw  upon  the  self-  j^ndiLlm  "'** 
acquirer  the  onus  of  proving  that  such  funds  did  not  form  the 
nucleus  of  his  fortune  (w),  the  fact  itself  is  not  conclusive. 
In  a  case  in  the  Supreme  Court  of  Bengal,  Grant,  J.,  said, 
"  Where  the  property  descended  is  incapable  of  being  con- 
sidered as  the  germ  whose  improvement  has  constituted  the 
wealth  subsequently  possessed,  this  wealth  must  evidently  be 
deemed  acquired.  An  ancestral  cottage  never  converted,  or 
capable  of  conversion  to  an  available  amount  into  money,  in 
which  the  maker  of  the  wealth  had  the  trifling  benefit  of 
residing  with  the  rest  of  the  family  when  he  commenced  turn- 
ing his  industry  to  profit, — so  of  other  things  of  a  trifling 
nature"  (x).  Of  course  the  contrary  would  be  held,  if  it 
appeared  that  the  income  of  the  joint  property  was  large 
enough  to  leave  a  surplus,  after  discharging  the  necessary 
expenses  of  the  family,  out  of  which  the  acquisitions  might 
have  been  made  (t/).  And  purchases  made  with  money 
borrowed  on  the  security  of  the  common  property  wiU  belong 
to  the  joint  family,  and  they  will  be  jointly  liable  for  the 
debt  (z).  But  it  would  be  otherwise  if  the  loan  was  made  on 
the  sole  credit  of  the  borrower,  or  even  if  the  loan  was  made 
out  of  the  common  fund,  under  a  special  agreement  that  it 
was  to  be  at  the  sole  risk  of  the  borrower,  and  for  his  sole 
benefit  (a), 

§  258.  Estates  conferred  by  Government  in  the  exercise  of 


(t)  P.  Valoo  V.  P.  Sooriak,  4  I.  A.  109,  117. 

(i*)  Shih  Pershad  v.  Gungamonee,  16  W.  E.  291  ;  Pran  Kristo  v.  Stree- 
muUy  BkagertUee^  20  W.  R.  1.^8. 

(o^)  Oooroochum  v.  Ooluckmoney,  Fulton,  165,  181  ;  per  ewriam^  Ifad. 
Dec.  of  1853,  63 ;  Strimati  Jadoomonee  v.  Oweibgoulhaa',  1  Bouln.  600  ;  V. 
B&rp.  521. 

iy)  Sudanund  MohapaUur  v.  Soorjo  Monee^  11  W.  R.  436. 

(«)  Skeopertkad  v.  Kulwider,  1  S.  D.  76  (101). 

(a)  Rai  Nwtingh  Da$t  v.  Bai  Narain,  8  N.  W.  P.  H.  C.  218. 
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their  sovereign  power,  become  the  8elf-ac*quired  proi>erty  of 
the  donee,  whether  such  gifts  are  absohitely  new  grants,  or 
only  the  restoration  to  one  member  of  the  family,  of  property 
previously  held  by  another,  but  confiscated  {b).  But  where 
one  member  of  a  family  forcibly  dispossesses  another  who  is  in 
possession  of  an  ancestral  Zemindary,  and  there  is  no  legal 
forfeiture,  nor  any  fresh  grant  by  a  person  competent  to  confer 
a  legal  title,  the  new  occupant  takes,  not  by  self-acquisition, 
but  in  continuation  of  the  former  title  (r). 

A  point  which  has  never  been  decided  is,  whether  the  savings 
made  by  a  Zemindar  under  Mitakshara  law,  are  his  self-acquired 
property,  or  not.  It  is  quite  settled  that,  although  an  imparti- 
ble Zemindary  may  be  joint  property,  in  the  sense  that  all  the 
family  have  a  joint  and  vested  interest  in  the  reversion  (§  252), 
its  annual  income,  and  the  accumulations  of  such  income,  are 
the  absolute  and  exclusive  projK^rty  of  the  possessor  of  the 
Zemindary  for  the  time  being.  None  of  his  kindred  can  claim 
an  account  of  the  mode  in  which  he  has  spent  his  income,  nor 
a  share  in  the  profits  annually  accruing  or  laid  up.  He  may 
spend  as  much  or  as' little  of  his  income  as  he  likes.  If  he 
spends  it  all,  it  is  not  waste,  and  whatever  he  invests  is 
absolutely  at  his  own  disposal  during  his  life  (d).  There  could 
therefore  be  no  coparcenary  in  such  savings,  and  therefore  no 
survivorship  (e).  If  therefore  a  Zemindar  in  Madras  left  no 
issue,  it  seems  to  me  that  his  widow  would  take  his  savings 
before  his  brothers,  or  their  issue,  and  if  he  left  issue,  they 
would  take  exclusively.  This  appears  to  have  been  the  view  of 
the  Madras  High  Court  in  one  of  the  two  cases  quoted  above, 
where  they  say,  "  Whether  regarded  as  the  separately  acquired 
funds  of  the  Zemindar,  or  as  it  really  is,  his  acquisition  derived 
from  ancestral  proi>erty  owned  by  him  solely,  it  is  equally 
divisible  family  property  as  between  his  sons"  (/).     Of  course 

{b)  Kalama  Nachiar  v.  Shivaganga^  9  M.  I.  A.  606  ;  Beer  Pertah  v. 
Jtajender  Pertab^  12  M.  I.  A.  1.  As  to  grants  in  Oudh  after  the  Confiscation 
of  1858,  and  under  Act  I.  of  1869,  see  I/urpershad  v.  Sheo  Dyaly  8  T.  A. 
259  ;  IJardeo  Bux  v.  Jowahir  Singh,  4  I.  A.  i78  ;  Brijindar  v.  Janki  Kocr, 
5  I.  A.  1. 

(c)   Y.  Vcnhayamtnah  Y.  T.  Boochia,  13  M.  I.  A.  333. 

{d)  Maharajalungaru  v.  Rajah  Bow  PantalUy  5  Mad.  H.  C.  31,  41 ; 
Lutchmana  Row  v.  Terimtd  Row,  4  Mad.  Jur.  241. 

(e)  See  12  M.  I.  A.  640. 

(/)  5  Mad.  H.  C.  41. 
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savings  handed  down  from  previous  Zemindars  would  follow  a 
different  rule  ;  they  would  become  the  joint  property  of  his 
descendants,  of  whom  the  succeeding  Zemindar  was  only  one, 
his  brothers  and  their  issue  being  the  others. 

§  259.  Another  mode  of  self-acquisition,  which  is  not  very  Recovery  of 
likely  to  arise  now,  is  where  one  coparcener  unaided  by  the  ^^^'^^P"** 
others,  or  by  the  family  funds,  recovers,  with  the  acquiescence 
of  his  co-heirs,  ancestral  property,  which  had  been  seized  by 
others,  and  which  his  family  had  been  unable  to  recover  (^). 
In  order  to  bring  a  case  witliin  this  rule,  the  property  must 
have  passed  into  the  possession  of  strangers,  and  be  held  by  them 
adversely  to  the  fapiily.  It  is  not  sufficient  that  it  should  be 
held  by  a  person  claiming  title  to  hold  it  as  a  memlxjr  of  the 
family,  or  by  a  stranger  claiming  under  the  family,  as  for 
instance  by  mortgage.  So  also  the  recovery  by  one  co-heir  for 
his  own  special  benefit  is  only  permissible  where  "  the  neglect 
of  the  coparceners  to  assert  their  title  had  been  such  as  to 
show  that  they  had  no  intention  to  seek  to  recover  the  property, 
or  were  at  least  indifferent  as  to  its  recovery,  and  thus  tacitly 
assented  to  the  recoverer  using  his  means  and  exertions  for 
that  purpose,  or  upon  an  express  understanding  with  the  re- 
coverer's  coparceners."  "  The  recovery,  if  not  made  with  the 
privity  of  tlie  co-heirs,  must  at  least  have  been  bond  fide,  and 
not  in  fraud  of  their  title,  or  by  anticipating  them  in  their 
intention  of  recovering  the  lost  property."  Finally,  it  must 
be  an  actual  recovery  of  possession,  and  not  merely  the  ob- 
taining of  a  decree  for  possession  {h). 

As  to  the  result  of  such  a  recovery,  there  seems  to  be  a  Result  to  re- 
conflict  in  the  Mitakshara.  At  ch.  i.  5,  §  11,  the  author,  ^'^^®™^- 
referring  to  Manu,  ix.  §209,  makes  the  property  which  has 
been  recovered  belong  exclusively  to  the  recoverer.  At 
ch.  i.  4,  §  11,  he  quotes  a  text  of  ^ankha  as  establishing  that, 
"  if  it  be  land,  he  takes  the  fourth  part,  and  the  remainder  is 
equally  shared  among  all  the  brethren."  Dr.  Mayr  reconciles 
the  discrepancy  by  supposing  that  the  former  text  refers  to  the 


{g)  Manu,  ix.  §  209  ;  Mit.  i  4,  §  2,  6  ;  D.  Bh.  vi.  2,  §  31-37 ;  D.  K.  S. 
iv.  2,  §  6-9. 

(A)  VhcUatchy  v.  Annasawmyf  5  Mad.  H.  C.  150  ;  Bus*e*$ur  v.  Sretal 
Ckunder,  8  W.  K.  13  ;  9  W.  R.  69  ;  Bolakcc  v.  Ct.  of  Wards,  14  W.  R.  34. 
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case  of  a  recovery  by  the  &ther,  while  the  latter  refers  to  one 
of  several  brethren  or  other  coparceners,  who  all  stand  on  the 
same  level  (t).  The  Bengal  authorities,  however,  take  the 
rule  as  applying  to  every  recoverer,  but  only  in  the  case  of 
land  (k).  It  is  to  be  observed  that  the  recoverer  takes  one 
fourth  first,  and  then  shares  equally  with  the  others  in  the 
residue  (/). 
AcquisitioM  §  260.  An  intermediate  case  between  self-acquired  and  joint 

fun^     ^^"^*      property  is  the  case,  resting  upon  a  text  of  Vasishta,  in  which 

property  acquired  by  a  single  co-parcener,  at  the  expense  of  the 
patrimony,  is  said  to  be  subject  to  partition,  the  acquirer  being 
entitled  to  a  double  share  (m).  It  has  already  been  suggested 
(§  213)  that  this  text  probably  applied  originally  to  self-acqui- 
sition properly  so  called,  and  that  it  cut  down  the  rights  of  a 
self-acquirer,  instead  of  enlarging  the  rights  of  one  who  has 
made  use  of  common  property.  The  Smriti  Chandrica  and 
Madhaviya  both  restrict  the  text  to  the  gains  of  learning,  when 
considered  to  be  partible  in  consequence  of  the  education  fix)m 
which  they  sprung,  having  been  imparted  at  the  expense  of  the 
family  (n).  The  general  principles  laid  down  by  Vijnaneswara 
seem  to  exclude  the  idea  that  any  special  and  exclusive  benefit 
can  be  obtained  to  any  co-heir  by  a  use  of  the  family  pro- 
perty (o).  ]^Ir.  W.  MacXaghten  states  that  under  Benares  law 
no  such  benefit  can  be  obtained,  whatever  may  have  been  the 
personal  exertions  of  any  individual,  but  that  the  rule  does 
exist  in  Bengal  (/?).  There  is  no  doubt  that  in  that  province 
the  rule  has  been  repeatedly  laid  down  (q),  but  little  attempt 
has  been  made  to  define  its  extent,  or  the  cases  to  which  it 
applies.  In  a  case  before  the  Supreme  Court  of  Bengal,  Sir 
Lawrence  Peel,  C.  J.,  laid  down  the  law  as  follows  :  "  The  autho- 
rities establish,  and  the  uniform  course  of  practice  in  this  Court 


(i)  Mayr,  25  ;  Vrihaspati,  3  Dig.  32. 

(k)  D.  Bh.  vi.  2,  §  36-39  ;  D.  K.  S.  iv.  2,  §  7,  8  ;  1  W.  MacN.  62  ;  2  W. 
MacN.  157. 

(Z)  D.  K.  S.  iv.  2,  §  9  ;  3  Dig.  365. 

(m)  Mit.  i.  4,  §  29  ;  D.  Bh.  vi.  1,  §  27-29. 

(n)  Sm.  Ch.  vii.  §  9  ;  Madhav.  p.  49,  and  see  futwah,  2  W.  MacN.  167. 

(o)  Mit.  i.  4,  §  1-6. 

{p}  1  W.  MacN   52  ;  2  W.  MacN.  7.  n.,  158,  160,  d.,  162,  n. 

iq)  Gudadhur  v.  Ajodhearam,  1  S.  D.  6  (7)  ;  Koskvl  v.  Radkanath, 
1  S.  D.  836  (448)  ;  Mt.  DoorpuUce  v.  Haradhun,  3  S.  D.  98  ;  KHpa  Sindhu 
V.  Kanhya,  5  S.  D.  335  (393)  ;  per  curiam,  2  B.  L.  R.  A.  C.  287. 
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is  conformable  to  them,  that  the  sole  manager  of  the  joint  stock 
is  thereby  entitled  to  no  increased  share,  and  that  skill  and 
labour  contributed  by  one  joint  sharer  alone  in  the  augmenta- 
tion or  improvement  of  the  common  stock,  establishes  no  right 
to  a  larger  share  ;  that  the  acquisition  of  a  distinct  property 
without  aid  of  the  joint  funds  or  joint  labour  gives  a  separate 
right,  and  creates  a  separate  estate  ;  that  the  acquisition  of  a 
distinct  property,  with  the  aid  of  joint  ftinds,  or  of  joint  labour, 
gives  the  acquirer  a  right  to  a  double  share,  and  prevents  the 
character  of  separate  estate  from  attaching  to  such  an  acquisi- 
tion ;  and  lastly,  that  the  union  with  the  common  stock  of  that 
which  might  otherwise  have  been  held  in  severalty,  gives 
it  the  character  of  a  joint  and  not  of  a  separate  property."  Grant, 
J.,  held  to  the  same  effect,  adding  that  in  this  respect  the  law 
of  Bengal  and  the  Mitakshara  coincide,  and  that  to  entitle  the 
acquirer  to  a  double  share,  he  must  only  be  "  aided  by  means 
drawn  from  the  joint  funds  of  little  consideration  "  (r).  This 
decision  is  cited  with  approval  by  the  Supreme  Court  of  Ben- 
gal («)  as  laying  down  both  the  rule  and  the  exception  as  to 
joint  and  separate  acquisitions.  The  first  principle  laid  down 
by  Sir  L.  Peel,  that  in  order  to  entitle  the  acquirer  to  a  double 
share,  the  property  acquired  must  be  a  distinct  one,  is  in 
accordance  with  the  Mitakshara,  which,  after  citing  Vasishta's 
text,  proceeds,  "  The  author  (Yajnavalkya)  propounds  an  ex- 
ception to  that  maxim.  But  if  the  common  stock  be  improved, 
an  equal  division  is  ordained  ;"*  and  says  that  in  such  a  case,  a 
double  share  is  not  allotted  to  the  acquirer  {t).  The  second 
principle  laid  down  by  Grant,  J.,  that  the  assistance  derived 
from  the  joint  ftinds  must  be  of  little  consideration,  seems  also 
to  be  in  accordance  with  the  Daya  Bhaga.  It  will  be  seen  that 
Jimuta  Vahana  rests  the  doctrine  of  the  double  share  of  the 
acquirer,  not  upon  the  text  of  Vasishta,  which  he  seems  to  take 
as  applying  to  self-acquisition,  properly  so  called,  but  upon  a 
text  of  Vyasa.  "  The  brethren  participate  in  that  wealth,  which 
one  of  them  gains  by  valour  or  the  like,  using  any  common 
property,  either  a  weapon  or  a  vehicle  "  (w).     Here  the  meri- 

• 

(r)  OooTOOchwm  r.  Ooluchmoney^  Fulton,  165. 

(«)  6  M.  I.  A.  539  ;  po$t,  §  264. 

(0  Mit.  i.  4.  §80.  31. 

(«)  D.  Bh.  ii.  §41,  vi.  i.  §28,  14. 


232  THE  JOINT  FAMILY. 

torious  cause  of  the  acquisition  is  the  brother  himself,  the 
assistance  derived  from  the  joint  funds  being  insignificant. 
This  Tiew  is  in  accordance  with  the  ftitwah  of  the  Pundits  in 
Pur  tab  Bahauder  v.  Tilukdaree  (x),  "  of  several  brothers  living 
together  in  family  partnership,  should  one  acquire  property  by 
means  of  funds  common  to  the  whole,  the  property  so  acquired 
belongs  jointly  to  all  the  brothers.  Should,  however,  the  means 
of  acquisition,  drawn  from  the  joint  funds,  be  of  little  con- 
sideration, and  the  personal  exertions  considerable,  two  shares 
belong  to  the  acquirer,  and  one  to  each  of  the  other  brothers." 
Both  p<jints  have  been  afllrmed  by  later  decisions  of  the  Bengal 
High  Court  (y). 
Burthen  of  §  261.  There  is  a  good  deal  of  conflict,  probably  more  ap- 

P"*^^-  parent  than  real,  between  the  decisions  of  the  High  Court  of 

Bengal  as  to  the  question  upon  whom  lies  the  onus  of  proof, 
where  property  is  claimed  by  one  person  as  being  joint  pro- 
perty, and  withheld  by  another  as  being  self-acquired,  or  vies 
versa.  The  general  principle  undoubtedly  is,  that  as  every 
Hindu  family  is  8upj)osed  to  be  joint  unless  the  contrary  is 
proved,  so  if  nothing  appears  upon  the  case  except  that  a 
member  of  a  family,  admittedly  or  presumably  joint,  is  in  pos- 
session of  proj)erty,  if  he  alleges  that  it  is  his  own  self-acquisi- 
tion, he  is  alleging  something  which  is  an  exception  to  the 
general  rule,  and  it  lies  upon  him  to  prove  the  exception  (z). 
But  on  the  other  hand,  the  case  of  a  plaintiflPwho  seeks  to 
establish  a  claim  to  joint  family  property  is  no  exception  to  the 
rule,  that  the  plaintiflp  must  make  out  his  case.  He  starts  with 
a  presumption  in  his  favour.  But  this  presumption  must  be 
taken  along  with  the  other  facts,  proved  or  admitted,  and  those 
facts  may  so  far  remove  the  presumption  arising  from  the  ordi- 
nary condition  of  a  Hindu  family,  as  to  throw  back  the  burthen 
of  proof  on  the  other  side  {a).  What,  then,  is  the  extent  of  the 
presumption  as  to  the  condition  of  a  Hindu  family  ?  "  The 
normal  state  of  every  Hindu  family  is  joint.     Presumably  every 

(x)  1  S.  D.  179  (236). 

(y)  Sree  Narain  v.  Gooro  Pershad,  6  W.  R.  219  ;  ^heo  Dhyal  v.  Judoo- 
naihf  9  W.  K.  61  ;  and  per  ColvtU,  C.  J.,  Strimati  Jadromoitee  v.  Qangad- 
har,  1  Bouln.  600  ;  Y.  Darp.  521. 

(z)  Liiximon  Row  v.  Mullar  Bow,  2  Kn.  60,  63. 

(a)  Bholanath  v.  Ajoodhia,  12  B.  L.  R.  336  ;  Bodh  Singh  v.  Gunesh 
Chunder,  12  B.  L.  R.  317  (P.  C). 
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such  family  is  joint  in  food,  worship,  and  estate.  In  the  Presumption  as 
al)8ence  of  proof  of  division,  such  is  the  legal  presumption. 
But  the  members  of  the  family  may  sever  in  all  or  any  of  these 
three  things"  (b).  Of  course  there  is  no  presumption  that  a 
family,  because  it  is  joint,  possesses  joint  property,  or  any  pro- 
perty. But  where  it  is  proved  or  admitted  that  a  joint  family  pos- 
sesses some  joint  property,  and  the  property  in  dispute  has  been 
acquired,  or  is  held  in  a  manner  consistent  with  that  character, 
"  the  presumption  of  law  is  that  all  the  property  they  were  pos- 
sessed of  was  joint  property,  until  it  was  shown  by  evidence 
that  one  member  of  the  family  was  possessed  of  separate  pro- 
perty." And  this  presumption  is  not  rebutted  merely  by  show- 
ing "  that  it  was  purchased  in  the  name  of  one  member  of  the 
family,  and  that  there  are  recei2)ts  in  his  name  respecting  it ; 
for  all  that  is  perfectly  consistent  with  the  notion  of  its  having 
been  joint  property,  and  even  if  it  had  been  joint  property,  it 
still  would  have  been  treated  in  exactly  the  same  manner  "  (c). 
The  difference  of  opinion  seems  to  arise  as  to  the  degree  to 
which  the  presumption  is  to  be  pushed,  where  the  family  is 
joint,  but  where  no  nucleus  of  joint  property  is  either  admitted 
or  proved,  and  where  some  property  is  held  by  one  or  more 
members  in  a  manner,  as  regards  either  origin  or  enjoyment, 
apparently,  though  not  necessarily,  inconsistent  with  the  idea  of 
a  joint  interest. 

§  202.  The  law  upon  this  point  was  laid  down  as  follows  by 
the  Sudder  Court  of  Bengal.  "  Where,  by  the  plaintiff's  own 
admission,  the  properties  in  dispute  were  not  acquired  by  the 
use  of  patrimonial  funds,  and  the  defendants  never  acknow- 
ledged that  they  were  acquired  by  the  joint  exertions  and  aid 
of  the  plaintiff  and  his  father,  it  was  for  the  plaintiff  to  prove 
his  own  allegations  as  to  the  original  joint  interest  in  the  pur- 
chase of  the  property.  The  mere  circumstance  of  the  parties 
having  been  united  in  food,  raises  no  such  sufficient  presump- 
tion of  a  joint  interest  as  to  relieve  the  plaintiffs  from  the  onus 
of  proof "  (d).    And  the  Bengal  High  Court  said,  "  To  render 


{b)  Per  curium,  12  M.  I.  A.  540  ;  9  M.  I.  A.  92. 

(c)  JJharm  Das  v.  Mt.  Shama  Soonderi,  3  M.  I.  A.  229,  240  ;  Umritknath 
V.  Goureenathf  13  M.  I.  A  542  ;  Ramperahad  v.  Sheochurn,  10  M.  I.  A. 
490,  505. 

(rf)  Kishoree  v.  Chummun  LcUl,  S.  D.  of  1852,  111,  citing  2  W.  MacN. 
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Burthen  of  jt  joint  property,  the  consideration  for  its  purchase  must  hare 

proceeded  either  out  of  ancestral  funds,  or  have  been  produced 
out  of  the  joint  property,  or  by  joint  labour.  But  neither  of 
these  alternatives  is  matter  of  legal  presumption.  It  can  only 
be  brought  to  the  cognizance  of  a  court  of  justice  in  the  same 
way  as  any  other  feet,  viz.,  by  evidence.  Consequently,  who- 
ever's  interest  it  is  to  establish  it,  he  must  be  able  to  produce  the 
evidence.  The  plaintiflP  coming  into  court  to  claim  a  share  in 
property  as  being  joint  family  property,  must  lay  some  founda- 
tion before  he  can  succeed  in  his  suit.  He  must,  at  least,  show 
that  the  defendants  whom  he  sues  constitute  a  joint  family,  and 
that  the  property  in  question  became  joint  property  when 
acquired,  or  that  at  some  period  since  its  acquisition  it  has  been 
enjoyed  jointly  by  the  family.  It  will  be  sufficient  for  this 
purpose  for  him  to  show  that  the  family,  of  which  the  defend- 
ants came,  was  at  some  antecedent  period,  not  unreasonably 
great,  living  joint  in  estate  ;  and  that  the  property  in  question 
was  either  a  portion  of  the  patrimonial  estate,  so  enjoyed  by  the 
family,  or  that  it  has  been  since  acquired  by  joint  funds.  In 
this  case  the  Principal  Sudr  Amin  has  found  that  the  plaintiff 
has  given  no  proof  of  the  family  being  joint,  beyond  the  ad- 
mitted feet  of  the  three  persons  being  brothers,  and  the  plaintiff 
has  also  given  no  sort  of  proof  that  these  brothers  ever  were 
living  in  the  joint  enjoyment  of  any  property,  still  less  that  this 
property  was  acquired  by  the  use  and  employment  of  any  joint 
funds.  It  seems  to  us  that  he  was  entirely  right,  on  this  find- 
ing, to  dismiss  the  plaintiff's  suit  without  looking  fiirther  into 
the  case  "  (e).  The  principles  laid  down  in  this  case  as  to  the 
onics  prohandi  were,  however,  denied  to  be  law  by  the  Chief 
Justice,  Sir  R.  Couch,  in  TarvJc  Chunder  v.  Jodeshur  Ghxmder  (/). 
He  laid  down  the  rule  to  be  that,  "  as  the  presumption  of  law 
is  that  all  the  property  the  femily  is  in  possession  of  is  joint 
property,  the  rule  that  the  possession  of  one  of  the  joint  owners 
is  the  possession  of  all  would  apply  to  this  extent,  that  if  one 


152-156  ;  F.  MacN.  60,  approved  Mi.  Soobhhedur  v.  Bolaram,  W.  R.  Sd 
No.  67.  ^' 

(c)  Shiu  OcHam  t.  Bwran  Singh,  1  B.  L.  R.  A.  C.  164. 

(/)  11  B.  L.  R.  198,  ace.  Anntmdo  Mokun  ▼.  Lavnb,  1  Marsh.  169  ;  Hait 
Singh  r.  Dabet  Singh,  2  N.  W.  P.  H.  C.  808  ;  Nursingh  Dasv.  Narain  Das, 
3  N.  W.  P.  H.  C.  217  ;  Sid<fpa  r.  Poonenkootty,  MorriB,  100. 
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of  them  was  found  to  be  in  possession  of  any  property,  the  Conflict  of 
family  being  presumed  to  be  joint  in  estate,  the  presumption  ^P"**®'*- 
would  be,  not  that  he  was  in  possession  of  it  as  separate  pro- 
perty acquired  by  him,  but  as  a  member  of  the  joint  family." 
This  ruling,  however,  was  considered  and  differed  from  by  other 
Judges  of  the  High  Court  in  two  subsequent  cases  {g),  and  was 
again  considered  by  the  High  Court  and  affirmed  by  two  later 
cases.  One  of  these  was  the  decision  of  a  Court  of  Appeal,  and 
in  the  second  a  single  Judge  refased  to  refer  the  point  to  a  full 
bench  as  being  conclusively  settled  (A). 

S  263.  It  seems  to  me  that  the  difficulty  arises  from  attempt-  Saggested 
ing  to  lay  down  an  abstract  proposition  of  law,  which  will  ^^^^^^^^"^ 
govern  every  case,  however  different  in  its  facts.  It  is  correct 
to  say  that  a  Hindu  family  is  presumed  to  be  joint.  It  is 
merely  equivalent  to  saying,  that,  where  nothing  else  is  known 
of  a  family,  the  probability  is  that  they  have  never  entered  into 
a  partition  with  each  other.  It  is  a  definite  statement  as  to  the 
probability  of  a  single  fact.  But  to  say  generally  of  any  piece 
of  property  in  the  possession  of  any  member  of  the  family,  that 
it  is  presumably  joint  estate,  is  to  assert  one  or  other  of  a  great 
many  different  propositions.  Either  that  in  its  present  condi- 
tion it  was  ancestral  property,  or  that  it  was  acquired  by  means 
or  with  the  assistance  of  ancestral  property,  or  by  means  of 
joint  labour,  or  joint  funds,  or  both,  or  that  it  was  acquired  by 
a  single,  member  without  aid  from  other  funds,  or  from  other 
members,  and  then  thrown  into  the  common  stock.  Now  these 
propositions  are  each  different  in  their  probability,  and  different 
in  the  facts  which  would  establish  them.  The  very  statement 
of  the  plaintiff's  case  or  his  evidence  may  negative  some  of 
them,  just  as  the  defendant's  case  may  admit  some  of  them.  It 
seems  impossible  to  say  what  the  presumption  is,  until  it  is 
kno>\Ti  what  proposition  the  plaintiff  and  defendant  respectively 
put  forward.  This  seems  to  be  aU  that  is  laid  down  by  the 
Bengal  cases,  which  go  most  strongly  against  the  rights  of  un- 
divided femily.  The  judges  say,  "  Tell  us  what  your  case  is : 
when  we  find  how  much  of  it  is  admitted  by  the  other  side,  we 

{g)  Bkolanath  v.  Ajoodkia,  12  B.  L.  R.  336  ;  Denonath  t.  Hurrynarrain. 
12  B.  L.  E.  349. 

{h)  GoUnd  Chunder  v.  Doorgapei'sad,  14  B.  L.  R.  337  ;  Skushee  Mohun 
T.  Aukha  Chunder,  25  W.  R.  2:32. 
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Burthen  of  proof  will  then  be  able  to  say  whether  you  are  relieved  of  the  neces- 

sity  of  proving  any  part  of  your  case,  and  how  much  of  it." 
For  instance,  if  the  plaintiff's  case  was  that  the  property  was 
ancestral,  and  the  defendant  admitted  that  it  was  purchased 
with  his  father's  money,  but  alleged  that  the  purchase  was 
made  in  his  own  name,  and  for  his  own  exclusive  benefit,  the 
burthen  of  proof  would  lie  on  him  (i).  Again,  if  the  case  was 
that  the  property  was  purchased  out  of  the  proceeds  of  the 
family  estate,  and  it  was  admitted  that  there  was  family  pro- 
perty, of  which  the  defendant  was  manager,  the  onus  would  also 
lie  on  him  to  show  a  separate  acquisition  {k).  And  so  it  would 
be  where  the  property  was  acquired  by  any  member,  if  the 
family  was  joint,  and  there  was  an  admitted  nucleus  of  family 
property  (/).  If  it  was  denied  that  there  ever  had  been  any 
family  property,  or  admitted  that  the  defendant  was  not  the 
person  in  possession  of  it,  the  plaintiff  would,  I  imagine,  fail  if 
he  offered  no  evidence  whatever.  The  amount  of  evidence 
necessary  to  shift  upon  the  other  side  the  burthen  of  displacing 
it  might  be  very  small,  but  would  necessarily  vary  according  to 
the  facts  of  each  case.  On  the  other  hand,  if  the  property  was 
admitted  to  be  originally  self-acquisition,  but  stated  to  have 
been  thrown  into  the  common  stock,  this  would  be  a  very  good 
case,  if  made  out  (§  251),  but  the  onus  of  proving  it  would  be 
heavily  on  the  party  asserting  it.  And  so  it  would  be  if  the 
property  were  admitted  to  have  been  acquired  by  one  member 
without  the  use  of  family  funds,  but  the  plaintiff  asserted  that 
he  had  rendered  such  assistance  as  made  it  joint  property. 
Even  where  it  appeared  that  the  family  had  ancestral  property 
in  their  joint  possession,  but  that  some  of  the  family  acquired 
separate  property  from  their  own  funds,  and  dealt  with  it  as 
their  own  without  reference  to  the  other  members  of  the  family, 
the  Privy  Council  held  "  that  such  a  state  of  things  may  be 
fairly  held  to  weaken,  if  not  altogether  to  rebut,  the  ordinary 
presumption  of  Hindu  law  as  to  property  in  the  name  of  one 
member  of  a  joint  family,  and  to  throw  upon  those  who  claim 


(t)  Oopeehist  v.  Gunffapersad,  6  M.  I.  A.  53. 

{k)  Luximon  Row  r.  MuUar  Row,  2  Kn.  60  ;  Pedru  v.  Damingo,  Mad. 
Dec.  of  1860,  8  ;  Janokee  v.  Kisto  Komuly  Marsh.  1. 
(I)  Prankriito  v.  Streemutty  BhageeruUee,  20  W.  R.  158. 
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as  joint  property  that  of  which  they  have  allowed  their  copar- 
cener, trading  and  incurring  liabilities  on  his  separate  account 
to  appear  to  be  the  sole  owner,  the  obligation  of  establishing 
their  title  by  clear  and  cogent  reasons"  (w).  A  fortiori,  where 
there  had  been  admitted  self-acquisitions,  and  an  actual  par- 
tition, if  one  of  the  members  sued  subsequently  for  a  share  of 
property  left  in  the  hands  of  one  of  the  members  as  his  self- 
acquired  property,  alleging  that  it  was  really  joint  property,  the 
onus  would  lie  upon  him  to  make  out  such  a  case  {n). 

§  264.  The  fourth  subject  for  examination  relates  to  the  Enjoyment  of 
mode  in  which  the  joint  family  property  is  to  be  enjoyed  by 
the  coparceners.  This  must  necessarily  vary  according  to  the 
view  taken  of  the  nature  of  the  family  corporation.  In  Malabar  Malabar, 
and  Canara,  where  the  property  is  indissoluble,  the  members  of 
the  family  may  be  said  rather  to  have  rights  out  of  the  pro- 
perty than  rights  to  the  property.  The  head  of  the  family  is 
entitled  to  its  entire  possession,  and  is  absolute  in  its  manage- 
ment. The  junior  members  have  only  a  right  to  maintenance 
and  residence.  They  cannot  call  for  an  account,  except  as 
incident  to  a  prayer  for  the  removal  of  the  manager  for  mis- 
conduct, nor  claim  any  specific  share  of  the  income,  nor  even 
require  that  their  maintenance  or  the  family  outlay  should  be 
in  proportion  to  the  income.  An  absolute  discretion  in  this 
respect  is  vested  in  the  manager  (§217).  A  family  governed 
by  Mitakshara  law  is  in  a  very  similar  position,  except  as  to  Mitakshara. 
their  right  to  a  partition,  and  to  an  account  as  incident  to  that 
right.  In  a  judgment  which  is  constantly  referred  to,  Lord 
Westbury  said,  "  According  to  the  true  notion  of  an  undivided 
family  in  Hindu  law,  no  individual  member  of  that  family 
while  it  remains  undivided,  can  j)redicate  of  the  joint  and  un- 
divided property  that  he,  that  particular  member,  has  a  certain 
definite  share.  No  individual  member  of  an  undivided  family 
could  go  to  the  place  of  the  receipt  of  rent,  and  claim  to  take 
from  the  collector  or  receiver  of  the  rents  a  certain  definite 
share.  The  proceeds  of  undi\'ided  property  must  be  brought, 
according  to  the  theory  of  an  undivided  family,  to  the  common 

(m)  Bodh  Singh  v.  Ounesh  Chunder,  12  B.  L  R.  P.  C.  317,  327. 
(w)  Badul  Singh  v.  ChuUerdaretj  9  W.  R.   558.     See  the  converse  case, 
Krittnappa  v.  Ranuimwmyy  8  l^Iad.  H.  C.  25. 
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chest  or  purse,  and  there  dealt  with  according  to  the  modes  of 

enjoyment  by  the  members  of  an  undivided  family  "  (o).    The 

Bengal  position  of  a  joint  family  under  Bengal  law  is  in  some  respects 

less  favourable,  and  in  other  respects,  apparently,  more  favour- 
able than  that  of  a  family  under  Mitakshara  law.  Where  pro- 
perty is  held  by  a  father  as  head  of  an  undivided  family,  his 
issue  have  no  legal  claim  upon  him  or  the  property,  except  for 
their  maintenance.  He  can  dispose  of  it  as  he  pleases,  and 
they  cannot  require  a  partition  (§  221).  Consequently  they 
can  neither  control,  nor  caU  for  an  account  of  his  management. 
But  88  soon  as  it  has  made  a  descent,  the  brothers  or  other 
coheirs  hold  their  shares  in  a  sort  of  quasi-severalty,  which 
admits  of  the  interest  of  each,  while  still  undivided,  passing 
on  to  his  own  representatives,  male  or  females,  or  even  to  his 
assignees  (p).  How  far  this  principle  enlarges  the  rights  of  the 
co-sharers  inter  seia  a,  matter  of  some  obscurity.  Frimd  facie 
one  would  imagine  that  it  would  entitle  each  coparcener  under 
Bengal  law  to  do  what,  according  to  Lord  Westbury,  no  co- 
parcener can  do  under  Benares  law,  viz.,  "  to  predicate  of  the 
joint  and  undivided  family  property  that  he,  that  particular 
member,  has  a  certain  definite  share."  But  this  seems  hardly 
to  be  admitted  by  the  Supreme  Court  of  Bengal,  in  a  passage 
where  they  laid  down  the  following  propositions  as  setting  forth 
the  characteristics  of  joint  property  held  by  an  undivided  family 
in  Bengal.  "  First,  each  of  the  coparceners  has  a  right  to  call 
for  a  partition,  but  until  such  partition  takes  place,  and  even 
an  inchoate  partition  does  not  seem  to  vary  the  rights  of  the 
co-sharers,  the  whole  remains  common  stock ;  the  co-sharers 
being  equally  interested  in  every  part  of  it.  Second,  on  the 
death  of  an  original  co-sharer  his  heirs  stand  in  his  place,  and 
succeed  to  his  rights  as  they  stood  at  his  death  ;  his  rights  may 
also  in  his  lifetime  pass  to  strangers,  either  by  alienation,  or  as 
in  the  case  of  creditors,  by  operation  of  law  ;  but  in  all  cases 
those  who  come  in,  in  the  place  of  the  original  co-sharer,  by 
inheritance,  assignment  or  operation  of  law,  can  take  only  his 
rights  as  they  stand,  including  of  course  the  right  to  call  for  a 


(o)  Appovier  v.  Rama  Suhha  Ayan^  11  M.  I.  A.  89. 
ip)  Per  L.  J.  Tumtfy  6  M.  I.  A.  658 ;  D.  Bh.  ij.  §  28,  note,  xi.  1,  §  25, 
26  ;  D.  K.  S.  xi.  §  2,  3,  7  ;  2  Dig.  104  ;  anU,  §  288. 
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partition.  Third,  whatever  increment  is  made  to  the  common 
stock  whilst  the  estate  continues  joint,  falls  into  and  becomes 
part  of  that  stock.  On  a  partition  it  is  divisible  equally,  no 
matter  by  what  application  of  the  common  funds,  or  by  whose 
exertions  it  may  have  been  made  ;  the  single  exception  to  the 
rule  being,  that  on  the  acquisition  by  one  co-sharer  of  a  distinct 
property,  with  the  aid  only  of  the  joint  funds,  the  acquirer  may 
take  a  double  share  in  that  property.  The  increment  arising 
from  the  accumulations  of  undrawn  income  is  obviously  within 
the  general  rule  "  (q). 

§  265.  So  long  as  the  manager  of  the  joint  family  adminis-  Position  of 
ters  it  for  the  purposes  of  the  family,  he  is  not  under  the  same  """^^'^ ' 
obligation  to  economise  or  to  save,  as  would  be  the  case  with  a 
paid  agent  or  trustee.  For  instance,  where  the  family  concern 
is  being  wound  up  on  a  partition,  the  accounts  must  be  taken 
upon  the  footing  of  what  has  been  spent,  and  what  remains,  and 
not  upon  the  footing  of  what  might  have  been  spent,  if  frugality 
and  skill  had  been  employed  (r).  The  reason,  of  course,  is  that 
the  manager  is  dealing  with  his  own  property,  and  if  he  chooses  to 
live  expensively,  the  remedy  of  the  others  is  to  come  to  a  parti- 
tion. On  the  other  hand  "  he  is  certainly  liable  to  make  good 
to  them  their  shares  of  all  sums  which  he  has  actually  mis-ap- 
propriated, or  which  he  has  spent  for  purposes  other  than  those 
in  which  the  joint  family  was  interested.  Of  course  no  member  of  ordinary 
of  a  joint  Hindu  family  is  liable  to  his  co-parceners  for  anything  j^uf*^ 
which  might  have  been  actually  consumed  by  him  in  conse- 
quence of  his  having  a  larger  family  to  support,  or  of  his  being 
subject  to  greater  expenses  than  the  others  ;  but  this  is  simply 
because  all  such  expenses  are  justly  considered  to  be  the  legiti- 
mate expenses  of  the  whole  family.  Thus,  for  instance,  one 
member  of  a  joint  Hindu  family  may  have  a  larger  number  of 
daughters  to  marry  than  the  others.  The  marriage  of  each  of 
these  daughters  to  a  suitable  bridegroom  is  an  obligation  in- 
cumbent upon  the  whole  family,  so  long  as  they  continue  to  be 
joint,  and  the  expenses  incurred  on  account  of  such  marriages 

{q)  SreemvUy  Soorjeemcnee  r.  Denohundo  MvUick^  6  M.  I.  A.  626,  539  ; 
reversed  by  the  P.  C.  upon  the  construction  of  a  will,  but  these  propositions 
were  not  disputed.    See  too  Chuckan  Loll  v.  Porcm  Chunder,  9  W.  R.  483. 

(r)  Tarachund  v.  Beeb  Ram,  8  Mad.  H.  C.  177  ;  Choonet  Loll  v.  Protunno, 
Sev.  231. 
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must  be  necessarily  borne  by  all  the  members,  without  any  re- 
ference whatever  to  respective  interests  in  the  family  estate  "  (s). 
Observations  to  the  same  effect  were  made  by  the  Supreme 
Court  of  Bengal  in  the  case  from  which  I  have  already  quoted, 
and  they  add,  "  We  apprehend  that  at  the  present  day,  when 
personal  luxury  has  increased,  and  the  change  of  manners  has 
somewhat  modified  the  relations  of  the  members  of  a  joint 
family,  it  is  by  no  means  unusual  that  in  the  common  KJuitia 
book  an  account  of  the  separate  expenditure  of  each  member  is 
opened  and  kept  against  him  ;  and  that  on  a  partition,  even  in 
the  absence  of  fraud  or  exclusion,  those  accounts  enter  into  the 
general  account  on  which  the  final  partition  and  allotment  are 

made  "  (/). 
Right  to  an  §  266.  The  right  of  each  member  of  an  undivided  Hindu 

family  to  require  an  account  of  the  management,  has  been  both 
afl&rmed  and  denied  in  decisions  which  are  not  very  easy  to 
reconcile.  Possibly,  however,  the  apparent  conflict  may  be 
explained,  by  considering  the  various  purposes  for  which  an 
account  may  be  demanded.  It  is  of  course  quite  clear,  that  every 
member  of  the  coparcenary,  who  is  entitled  to  demand  a  parti- 
tion, is  also  entitled  to  an  account,  as  a  necessary  preliminary 
to  such  partition.  A  diflFerent  question  arises,  where  the  ac- 
count is  sought  by  a  member  who  desires  to  remain  undivided. 
A  claim  by  a  continuing  coparcener  to  have  a  statement  fur- 
nished to  him  of  the  amount  standing  -  to  his  separate  account, 
with  a  view  to  having  that  amount  or  any  portion  of  it  paid  over 
to  him,  or  carried  over  to  a  fresh  account,  as  in  the  case  of  an 
ordinary  partnership,  would,  in  a  family  governed  by  Mitak- 
shara  law,  be  wholly  inadmissible.  The  answer  to  such  a 
demand  would  be,  "You  have  no  separate  account.  Your 
claim  is  limited  to  the  use  of  the  family  property,  and  every- 
thing that  has  not  been  specifically  set  apart  for  you  belongs  to 
the  family  and  not  to  its  members."  It  was  a  claim  to  an 
account  of  this  sort  to  which  Jackson,  J.,  referred,  when  he 
said,  "  It  appears  to  be  admitted  that,  although  a  son  has  a 
joint  interest  in  the  ancestral  estate  with  his  father,  he  cannot, 


(«)  Per  Mittei;  J.,  Abhay  Chandra  v.  Pyari  Mohun,  5  B.  L.  R.  347, 

349. 
{t)  StreemtUty  Soorjeemonee  v.  Denobundo  MuUick,  6  M.  L  A.  540. 
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as  long  as  that  estate  remains  joint,  call  upon  his  father  for  an  Right  to  an 
account  of  his  management  of  that  estate  ;  that  he,  for  instance,  **^^  • 
could  not  sue  his  father  for  mesne  profits  for  years  during  which 
it  was  under  his  father's  management "  (u).    But  it  would  be 
very  different  if  he  said,  "  I  wish  to  know  how  the  affairs  of 
the  corporation  to  which  I  belong  are  being  managed."    It 
certainly  seems  a  matter  of  natural  justice  that  such  a  demand 
should  be  complied  with.    The  remedy  which  any  coparcener 
has  against  mismanagement  of  the  family  property,  is  his  right 
to  a  partition.     But  he  cannot  know  whether  it  would  be  wise 
to  exercise  this  right,  unless  he  can  be  informed  as  to  the  state 
of  the  affairs  of  the  family.    Yet  even  a  right  to  an  account  of 
this  nature  has  in  some  cases  been  denied.    The  Supreme  Court 
of  Bengal  in  the  case  already  referred  to  (x)  say,  "  the  right  to 
demand  such  an  account,  when  it  exists,  is  incident  to  the  right 
to  require  partition;  the  liability  to  account  can  only  be  en- 
forced upon  a  partition."  In  one  case  of  a  Bengal  family,  Phear, 
J.,  drew  a  distinction  as  to  the  liabihty  to  account  between  the 
case  of  a  management  on  behalf  of  a  minor  and  on  behalf  of 
one  of  full  years.     In  the  former  case  he  considered  that  the 
manager  was  strictly  a  trustee,  and  was  bound  when  his  trust 
came  to  an  end,  that  is  at  the  end  of  the  minority,  to  account 
for  the  manner  in  which  he  had  discharged  it.     But  as  regards 
adult  members,  he  said,  "  the  manager  is  merely  the  chairman 
of  a  conmaittee,  of  which  the  family  were  the  members.    They 
manage  the  property  together,  and  the '  karta '  is  but  the  mouth- 
piece of  the  body,  chosen  and  capable  of  being  changed  by 
themselves.    Therefore,  unless  something  is  shown  to  the  con- 
trary, every  adult  member  of  an  undivided  joint  family,  living 
in  commensality  with  the  '  karta,'  must  be  taken,  as  between 
himself  and  the  'karta,'  to  be  a  participator  in,  and  authoriser 
of,  all  that  is  from  time  to  time  done  in  the  management  of  the 
joint  property  to  this  extent,  namely,  that  he  cannot,  without 
further  cause,  caU  the  'karta*  to  account  for  it.     Of  course  it 
may,  as  a  matter  of  fact,  be  the  case  in  a  given  family  that  the 
'  karta '  is  the  agent  of,  or  stands  in  a  fiduciary  and  accountable 
relation  to  one  or  more  of  the  members.    It  would  be  easy  to 

(u)  Sudanund  v.  Bonomalee,  6  W.  R.  256,  259. 

{x)  Sreemutty  Soorjeemoney  v.  Denobundo  Mullickf  6  M.  I.  A.  640. 
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account. 


Full  Bench 
decision. 


imagine  a  state  of  things  under  which  he  had  become  the 
trustee  of  the  property  relative  to  his  adult  coparcener,  or  in 
which,  by  reason  of  his  fraud  or  other  behaviour,  they,  some  or 
one  of  them,  had  acquired  an  equity  to  call  upon  him  for  an 
account.  All  that  I  desire  to  say  is,  that,  in  my  judgment,  he 
does  not  wear  this  character  of  accountability,  merely  because 
he  occupies  the  position  of  '  karta ' "  {y).  In  this  case,  the 
■plaintiflP  sought  for  the  account,  not  merely  for  information,  but 
as  incidental  to  a  claim  for  his  share  of  the  surpluses  which  such 
an  account  would  show  that  the  manager  had  received.  The 
suit  was  not  one  for  partition,  as  is  evident  from  the  feet  that 
the  entire  suit  was  dismissed.  Had  he  sued  for  a  partition  he 
would  of  course  have  been  entitled  to  it,  though  on  different 
terms  as  to  accounting  from  those  which  he  tried  to  impose. 

§  267.  This  decision  was  relied  on  in  a  later  case,  where  a 
widow  (in  Bengal)  sued  for  a  partition  of  the  property,  and,  as 
incidental  thereto,  for  the  dissolution  of  a  banking  partnership, 
and  that  the  defendant,  the  manager,  should  render  an  account 
of  the  estate  of  the  common  ancestor,  and  of  the  banking  busi- 
ness (z).  Markby,  J.,  said,  "  I  am  clearly  of  opinion  that,  in 
the  ordinary  case  of  a  joint  Hindu  family,  the  manager  of  the 
whole,  or  any  portion  of  the  femily  property,  is  not,  by  reason 
of  his  occupying  that  position,  bound  to  render  any  accounts 
whatever  to  the  members  of  the  family."  He  granted  an 
account  in  the  special  case  on  the  ground  that  the  banking 
business  was  carried  on,  not  as  a  common  femily  business  in 
the  strict  sense,  the  profits  of  which  were  all  to  sink  into  the 
common  femily  fund,  but  rather  on  the  footing  of  a  partner- 
ship, the  profits  of  which,  when  realised,  were  to  be  divided 
among  the  individual  members  in  certain  proportions.  This 
decision  however  was  directly  overruled  by  the  Full  Bench,  in  a 
case  where  the  following  questions  were  referred  for  decision: — 
1.  Whether  the  managing  member  of  a  joint  Hindu  femily  can 
be  sued  by  the  other  members  for  an  account,  and  (it  appearing 
that  one  of  the  plaintiffs  was  a  minor)  2.  Whether  such  a  suit 
would  not  lie^  even  if  the  parties  suing  were  minors,  during  the 


(y)  Chuckun  Ixdl  Singh  v.  Poran  Chunder,  9  W.  R.  483.     See  this  case 
explained  by  Phe(vr^  J. ,  6  B.  L.  R.  854. 

(z)  Ranffanrmtni  Dan  v.  Kasinath  DuU,  3  B.  L.  R.  0.  C.  1. 
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period  for  which  the  accounts  were  asked.  Mr.  Justice  Mitter  Riglit  to  an 
in  making  the  reference  said,  "  suppose,  for  instance,  that  one  '^  ' 
of  the  members  of  a  joint  family,  with  a  view  to  separate  from 
the  others,  asks  the  manager  what  portion  of  the  family  income 
has  been  actually  saved  by  him  during  the  period  of  his  mana- 
gership. If  the  manager  chooses  to  say  that  nothing  has  been 
saved,  but  at  the  same  time  refuses  to  give  any  accoimt  of  the 
receipts  and  disbursements,  which  were  entirely  under  his  con-^ 
trol,  how  is  the  member,  who  is  desirous  of  separation,  to  know 
what  funds  are  actually  available  for  partition  ?  And  according 
to  what  principle  of  law  or  justice  can  it  be  said  that  he 
is  bound  to  accept  the  ipse  dixit  of  the  manager  as  a  correct 
representation  of  the  actual  state  of  things  ?  "  Both  questions 
accordingly  were  answered  in  the  affirmative.  The  previous  de- 
cision waa  overruled,  and  that  of  Chuckun  Lall  v.  Poran  Chunder 
was  reconciled  and  explained,  as  meaning  only  that  joint 
managers  must  be  taken  to  have  authorised  each  other's  acts, 
and  therefore  could  not  after  a  lapse  of  years  call  for  an  account 
by  one  of  themselves  of  dealings  which  were  in  fact  their 
own  (a). 

§  268.  The  decision  upon  the  two  questions  referred  is  no  Relief  incidental 
doubt  perfectly  sound.  But  I  cannot  understand  the  frame-  *<>  ^cc^**!"**- 
work  of  the  suit.  The  plaint  alleged  that  there  was  real  and 
personal  property,  the  management  of  which  was  taken  by  the 
defendant  in  1863;  that  although  the  profits  were  large,  yet 
the  plaintiffs  had  not  been  properly  maintained;  that  the  elder 
plaintiff  had  taken  upon  himself,  in  1866,  the  management  of 
the  one-third  share  belonging  to  himself  and  his  minor  brother; 
he  prayed  for  recovery  of  one-third  share  of  the  profits  during 
the  defendant's  management  from  1868  to  1866,  and  also  for 
one- third  share  of  thQ  personal  property.  No  share  of  the  real 
property  was  asked  for.  The  account  was  asked  for  as  inci- 
dental to  tlus  claim.  The  defendant  pleaded  a  partition  in 
1849  which  was  found  against.  The  original  Court  gave  a 
decree  for  the  plaintiff  for  a  share  of  the  profits  of  the  real 
and  personal  property,  but  not  a  share  of  the  corpus.  This 
decree  seems  to  have  been  in  principle  affirmed  on  appeal.  It 
would  appear  then  that  the  claim  made  by  the  plaintiff  was, 

(o)  AbhaycJiandra  Roy  v.  Pyari  Mohun,  5  B.  L.  R.  347. 

R  2 
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Relief  incidenUl   that  a  separate  acconct  should  be  kept  in  the  name  of  each  co- 
^^^^^^  sharer,  in  which  he  should  be  credited  with  an  aliquot  share 

of  the  savings,  and  debited  with  the  amount  actually  expended 
on  himself,  and  that  the  balance  should  be  paid  over  to  him 
annually,  or  as  it  accumulated,  whenever  he  chose  to  ask  for  it. 
It  is  evident  that  if  this  principle  were  carried  out,  no  additions 
could  ever  be  made  to  the  family  property.  If  the  entire  family 
^ose  to  live  up  to  their  income,  of  course  they  could  do  so. 
But  would  any  one  member  of  the  fiunily  have  a  right  to  insist 
upon  living  upon  a  scale  higher  than  was  thought  suitable  by 
the  other  members  ?  Would  he  have  a  right  to  withdraw  his 
own  share  of  the  income  annually  from  the  fiunily  system  of 
management  or  trade,  and  to  deal  with  it  on  his  own  account  ? 
If  he  did  so,  would  the  accumulations  of  such  annual  with- 
drawals, and  the  profits  made  by  means  of  them,  be  his  own 
separate  property,  or  would  they  continue  to  be  joint  property? 
Either  supposition  involves  a  contradiction.  If  they  became 
separate  property,  that  would  be  in  conflict  with  the  rule  that 
the  savings  of  joint  property,  and  acquisitions  made  solely  by 
means  of  joint  property,  continue  to  be  joint.  If  they  became 
separate,  it  would  follow  that  a  member  of  an  undivided  family 
might  accumulate  large  separate  acquisitions  by  simply  invest- 
ing portions  of  the  family  property.  On  the  other  hand,  if  such 
accumulations  remained  joint  property,  the  absurdity  would 
arise  that  A.  might  sue  B.  and  get  a  decree  for  a  thousand 
rupees,  and  B.  might  sue  A.  the  very  next  week,  to  enforce  a 
partition  of  that  sum  and  recover  a  moiety  of  it. 
Special  family  §  269.  It  is,  however,  quite  possible  that  the  plaint  was  based 

arrangement.        ^^^^  ^  system  of  family  management,  which  is  by  no  means 

uncommon,  when  the  family  continues  undivided,  but  each 
member  holds  a  portion  of  the  property  separately,  and  applies 
the  income  arising  from  it  to  his  own  use.  Of  course,  if  the 
portion  appropriated  to  A.  was  placed  in  charge  of  B.,  the 
income  would  be  held  by  him  for  the  use  of  A.,  and  he  would 
be  entitled  to  an  account  of  its  application,  and  to  payment 
over  of  the  balance.  But  this  would  be,  not  by  virtue  of  the 
general  usage  of  an  undivided  Hindu  family,  but  in  opposition 
to  that  usago,  by  virtue  of  a  special  arrangement  for  the  ap- 
portionment of  the  income  among  the  individual  branches.  It 
must  be  owned,  however,  that  the  language  of  Couch,  C.  J., 
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looks  as  if  he  took  a  different  view.  He  says  (b),  *'  It  appears 
to  me  that  the  principle  upon  which  the  right  to  call  for  an 
account  rests  is  not,  as  has  been  supposed,  the  existence  of  a , 
direct  agency,  or  of  a  partnership  where  the  managing  partner 
may  be  considered  as  the  agent  for  his  co-partners.  It  depends 
upon  the  right  which  the  members  of  a  joint  Hindu  family 
have  to  a  share  of  the  property ;  and  where  there  is  a  joint 
interest  in  the  property,  and  one  party  receives  all  the  profits,  he 
is  bound  to  account  to  the  other  parties  who  have  an  interest  in 
it,  for  the  profits  of  their  respective  shares,  after  making  such 
deductions  as  he  may  have  the  right  to  make."  If  by  this  the 
learned  Chief  Justice  meant  that  he  was  bound  to  account  for 
these  profits,  in  the  sense  of  paying  them  over,  or  holding  them 
at  the  disposal  of  the  individual  members,  the  opinion  must  be 
founded  upon  a  distinction  between  the  rights  of  co-sharers 
under  Bengal  and  Mitakshara  law.  It  must  proceed  upon  the 
idea  that  the  entire  share  of  each  member,  and  therefore  its 
entire  income,  is  appropriated  to  him,  free  of  all  claims  by  the 
others,  and  therefore  that  the  manager  only  receives  it  as  his 
agent  and  trustee.  Such  a  view  is  certainly  the  logical  result  of 
Jimuta  Vahana's  theory  of  joint-ownership.  But  it  is  opposed 
to  many  of  the  judicial  dicta  already  quoted. 

§  270.  A  necessary  consequence  of  the  corporate  character  Necessity  for 
of  the  family  holding  is,  that  wherever  any  transaction  affects  J^*°*  action, 
that  property  all  the  members  must  be  privy  to  it,  and  what- 
ever is  done  must  be  done  for  the  benefit  of  all,  and  not  of 
any  single  individual.  For  instance,  a  single  member  cannot 
sue  to  recover  a  particular  portion  of  the  family  property  for 
himself,  whether  his  claim  is  preferred  against  a  stranger  who 
is  asserted  to  be  wrongfully  in  possession,  or  against  his  co- 
parceners. If  the  former,  all  the  members  must  join,  and  the 
suit  must  be  brought  to  recover  the  whole  property  for  the 
benefit  of  all.  And  this,  whether  the  stranger  is  in  possession 
without  a  shadow  of  title,  or  by  the  act  of  one  of  the  sharers, 
in  excess  of  his  power  (c).    If  any  of  the  members  refuse  to 

(b)  5  B.  L  R.  363. 

(c)  Sheo  Chum  v.  Chuhraree  Pershadf  15  W.  R.  436  ;  Chqft  Narain  v. 
Bunwaree  Singh,  23  W.  R.  396  ;  Paroonia  Mooddly  v.  Valoyda  Mdy, ,  Mad. 
Dec.  of  1853,  35  ;  Rajaram  Tewa/ri  y.  Lachman  Per  tody  4  B.  L.  R.  A.  C.  118, 
approved  Mt.  PhoUbas  v.  Lalla  Jogeshur,  3  I.  A.  at  p.  26  ;  Bitwanaik  Bhutta 
tharjee  v.  CoUr.  of  Mymenaingh,  7  B.  L.  R.  Appx.  42,  affd.  by  F.  B.  Unnoda 
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SuitB  by  one        join  as  plaiiitiflfe,  they  should  be  made  defendants,  so  that  the 
^"*      ^'  interests  of  all  may  be  bound  (d).    If  the  suit  is  against  the 

co-parceners,  it  is  vicious  at  its  root.  The  only  remedy  by  one 
member  against  his  co-sharer  is  by  a  suit  for  partition,  as  until 
then  he  has  no  right  to  the  exclusive  possession  of  any  part  of  the 
property  (e).  The  same  rule  forbids  one  of  several  sharers  to 
sue  alone  for  the  ejectment  of  a  tenant  (/),  unless,  perhaps,  in 
a  case  where  by  arrangement  with  his  co-parceners  the  plaintiff 
has  been  placed  in  the  exclusive  possession  of  the  whde  {g);  or 
for  his  share  of  the  rent  (h);  unless  where  the  defendants  have 
paid  their  rent  to  him  separately,  or  agreed  to  do  so,  in  which 
case  they  at  all  events  could  not  raise  the  objection.  Even  in 
such  a  case,  however,  it  would  clearly  be  open  to  any  of  the 
other  sharers  to  intervene,  if  they  considered  that  their  rights 
were  being  endangered  (i).  And  so  where  one  member  of  a 
joint  family  has  laid  out  money  upon  any  portion  of  the  joint 
estate,  he  cannot  sue  his  co-sharers  for  repayment,  unless  there 
has  been  an  express  agreement  that  he  should  be  repaid. 
Otherwise  his  outlay  is  only  a  matter  to  be  taken  into  account 
on  a  partition  (k). 

On  the  other  hand,  where  the  act  of  a  third  party  with 
respect  to  the  joint  property  has  caused  any  personal   and 


Pcrshad  v.  Erskine^  21  W.  R.  68  ,*  Devakur  Josee  v.  Naroo  Kethoo,  Bomb. 
8el.  Rep.  190  ;  Nundun  v.  Lhyd,  22  W.  R.  74  ;  Teduk  Rai  v.  Jtamjus  Rai, 
6  N.  W.  P.  182  ;  Nathuni  v.  Manraj,  2  Calc.  149. 

(rf)  Rajaram  Tcwari  v.  Lachman  Pershad,  ub.  sup. ;  Juggodumha  Dosaee 
V.  Haran  Chunder,  10  W.  R.  109  ;  Gokool  Pershad  v.  Eivxiree  Mahtoo,  20 
W.  R.  138. 

{e)  ML  Phoolbas  v.  Lall  Jogeshur,  14  W.  R.  340  ;  Dadjee  Dwraov.  WUttd 
DeoraOf  Bomb.  Sel.  Rep.  161  ;  Trimhak  Dixit  v.  Narayan  Dixit,  11  Bomb. 
69  ;  Gobind  Chunder  v.  Ram  Coomar,  24  W.  R.  393. 

(/)  ^ree  Chand  v.  Nim  Chund,  13  W.  R.  337  ;  Alum  Manjee  v.  Ashad 
AH,  16  W.  R.  138  ;  Hidodhur  Sen  v,  Gooroo  Dost,  20  W.  R.  126  ;  Krith- 
narav  v.  Govind  Trimbak,  12  Bomb.  85  ;  Sohharam  v.  Gunga  Pertkad,  2 
N.  W.  P.  260. 

(g)  A  mir.  Singh  v.  Moaznm  Alt,  7  N.  W.  P.  58. 

(A)  Indromonee  v.  Suroop  Chunder,  15  W.  R.  395  ;  Ifur  Kishort  v. 
Joogul  Kithore,  16  W.  R.  281  ;  Bhyrab  Mundul  v.  Gogaram,  17  W.  R. 
408. 

(t)  Ganga  Narain  v.  Saroda  Mohun,  3  B.  L.  R  A.  C.  230  ;  Haradhun 
V.  Ram  Ntwaz,  17  W.  R.  414  ;  SiUeehoonissa  v.  Mohesh  Chunder,  ib.  462  ; 
Sree  Mitser  v.  Croicdy,  15  W.  R.  243  ;  Dinobundho  v.  Dinonath,  19  W.  R. 
168  ;  by  F.  B.,  Doorga  Chum  v.  Jampa  Donee,  12  B.  L.  R.  289  ;  Rakhcd 
Chunder  v.  }fahtab  Khan,  26  W.  R.  221. 

(X:)  Ntibloomar  Chmvdhry  v.  Jye  Deo  Nundy,  2  S.  D.  247  (317)  ;  Jala- 
luddnula  v.  Smnsfimnndaida,  Mad.  Dec.  of  1860,  161  ;  Mutkisawmy  r, 
Subiramnnyn,  1  Mad.  H.  C,  309. 
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special  loss  to  one  of  the  co-sharers,  which  does  not  affect  the 
others,  he  can  sue  for  it  separately,  and  they  need  not  be 
joined  (/). 

§  271.  The  rights  of  shareholders  infer  se  depend  upon  the  Rights  of 
view  taken  by  the  law  which  governs  them  of  their  interest  in  ^pa^©"®" 

•^  ^  inter  se, 

the  property.  In  the  early  conception  of  a  Hindu  family  the 
right  of  any  member  consisted  simply  in  a  general  right  to 
have  the  property  fairly  managed  in  such  a  manner  aa  to  enable 
himself  and  his  family  to  be  suitably  maintained  out  of  its  pro- 
ceeds. The  duties  which  he  was  to  perform,  and  the  profits 
which  he  waa  to  receive,  would  be  regulated  by  the  discretion 
of  the  head  of  the  family.  This  is  at  present  the  case  in  a 
Malabar  tarwaad  (m).  Except  so  far  as  it  is  varied  by  special 
agreement  or  usage,,  the  members  of  a  family  governed  by 
Mitakshara  law  are  still  in  much  the  same  position  (n).  In 
Bengal,  where  the  members  hold  rather  as  tenants  in  common 
than  as  joint  tenants,  a  greater  degree  of  independence  is  pos- 
sessed by  each  (o).  There  each  member  is  entitled  to  a  full 
and  complete  enjoyment  of  his  undivided  share,  in  any  proper 
and  reasonable  manner,  which  is  not  inconsistent  with  a  similar 
enjoyment  by  the  other  members,  and  which  does  not  infringe 
upon  their  right  to  an  equal  disposal  and  management  of  the 
property  (p).  But  he  cannot,  without  permission,  do  anything 
which  alters  the  nature  of  the  property,  as  for  instance  by 
building  upon  it.  Where  such  an  act  is  an  injury  to  his  co- 
parceners the  Court  will,  as  a  matter  of  discretion,  though  not 
as  a  matter  of.  absolute  right,  direct  the  removal  of  the  build- 
^^S  ($')•    ^^  *'^^  s^^^^  ^®  ^^  ^^^  applied  where  an  entire 

{I)  Oopee  KUhen  v.  Ryland,  9  W.  E.  279  ;  Chundee  Chowdhry  v.  Mac- 
Naghtm,  23  W.  R.  386. 

(i»)  Kuni/jarcLthu  v.  Arrangadenf  2  Mad.  H.  C.  12 ;  Sttbbu  Hegadi  v. 
Tongu,  4  Mad.  H.  C.  196. 

(n)  See  per  Lord  Westbury^  Appovier  v.  Rama  Svbhaiyan,  11  M.  I.  A.  p. 
89  ;  aiUty  §  264. 

(o)  Seejjer  PAear,  J.,  Chuckun  Loll  v.  Poran  ChundeTf  9  W.  R.  488  ;  anU^ 
§266. 

{p)  EsJum  Chtmder  v.  Nund  ComaVf  8  W.  R.  239  ;  Oopee  JKisken  v. 
ffemchunder  Ooaain,  13  W.  R.  322  ;  Nundun  LaU  v.  Uoyd,  22  W.  R.  74  ; 
Stalkartt  v.  Oopal  Panday,  12  B.  L.  R.  197.  Aud  he  may  leaae  out  his 
share,  Jtamdebul  v.  MUterjeet,  17  W.  R.  420. 

r  {q)  Jankee  Singh  v.  Buhhooree,  S.  D.  of  1856,  761  ;  Inderdeonarain  v. 
TooUeenaraiUf  S.  D.  of  1857,  765  ;  Guru  Doss  v.  Bijaya  Oobinda,  1  B.  L.  R. 
A.  C.  108  ;  Skeopershad  v.  Leela  Singk^  12  B.  L.  R.  188  (see  Lola  Biswam- 
bhar  T.  RajaravHf  8  B.  L.  R.  Appx.  67,  where  such  a  decree  was  refused,  and 


be  tenant. 
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change  of  crops  has  been  introduced,  where  the  produce  would 
be  valueless  unless  followed  up  by  manufacture  (r). 
Coparcener  may        §  272.  There  is  nothing  to  prevent  one  co-sharer  being  the 

tenant  of  all  the  others,  and  paying  rent  to  them  as  such.  But 
the  mere  fact  that  one  member  of  the  fiunily  holds  exclusive 
occupation  of  any  part  of  the  property,  carries  with  it  no  under- 
taking to  pay  rent,  in  the  absence  of  some  agreement  to  that 
effect,  either  express  or  impHed  («). 

Nobin  Ckunder  t.  ^fohesh  Chunder,  12  W.  R.  69)  ;  HoUaway  t.  Mahomed 
Alit  16  W.  R.  140  (see  apparently  cmUraj  Dtoarkanath  y.  Ooptenathy  16 
W.  E,  10)  ;  Mehdee  Houein  v.  Avjud  Mi,  6  N.  W.  P.  269. 

(r)  Crowdit  v.  Bhikdarte  Sir^h,  16  W.  R.  41. 

(«)  SreemuUy  AUadinu  y.  Sreenath  Chunder,  20  W.  R.  258;  OMnd 
Chunder  v.  Ram  Coomar,  24  W.  R.  398. 


CHAPTER    IX, 

DEBTS. 

§  273.  I  HAVE  thought  it  well  to  treat  the  subject  of  Debts, 
as  affecting  property,  before  that  of  voluntary  alienations,  as 
it  illustrates  a  principle  which  is  constantly  recurring  in  Hindu 
law,  viz.,  that  moral  obligations  take  precedence  of  legal  rights; 
or,  to  put  the  same  idea  in  different  words,  that  legal  rights  are 
taken  subject  to  the  discharge  of  moral  obligations. 

The  liability  of  one  person  to  pay  debts  contracted  by  Three  sources  of 
another  arises  from  three  completely  different  sources,  which  ^•^^I'^y- 
must  be  carefully  distinguished.  These  are,  first,  the  religious 
duty  of  discharging  the  debtor  from  the  sin  of  his  debts. 
Secondly,  the  moral  duty  of  paying  a  debt  contracted  by  one 
whose  assets  have  passed  into  the  possession  of  another. 
Thirdly,  the  legal  duty  of  paying  a  debt  contracted  by  one 
person  as  the  agent,  express  or  impUed,  of  another.  Cases  may 
often  occur  in  which  more  than  one  of  these  grounds  of  liability 
are  found  co-existing,  but  any  one  is  sufficient. 

§  274.  The  first  ground  of  liability  only  arises  in  the  case  Debts  of  father, 
of  a  debtor  and  his  own  sons  and  grandsons.  In  the  view  of 
Hindu  lawyers,  a  debt  is  not  merely  an  obligation  but  a  sin, 
the*  consequences  of  which  follow  the  debtor  into  the  next 
world.  Vrihaspati  says,  "  He  who  having  received  a  sum  lent 
or  the  like,  does  not  repay  it  to  the  owner,  will  be  bom  here- 
after in  his  creditor's  house,  a  slave,  a  servant,  a  woman,  or  a 
quadruped  "  (a).  And  Narada  says,  "  when  a  devotee,  or  a 
man  who  maintained  a  sacrificial  fire,  dies  without  having  dis- 
charged his  debt,  the  whole  merit  of  his  devotions,  or  of  his 
perpetual  fire,  belongs  to  his  creditors"  (b).      The  duty  of 

(a)  1  Dig.  334. 

(6)  Nar.  iii.  §  10.     The  text  of  Manu,  zi.  §  66,  which  Jagannatha  cites 
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Liability  of  son 
independent  of 
assets. 


Now  limited  to 
assets. 


relieving  the  debtor  from  these  evil  consequences  falls  on  his 
male  descendants,  to  the  second  generation,  and  was  originally 
quite  independent  of  the  receipt  of  assets.  Narada  says,  "  The 
grandsons  shall  pay  the  debt  of  their  grandfather,  which  having 
been  legitimately  inherited  by  the  sons  has  not  been  paid  by 
them  ;  the  obligation  ceases  with  the  fourth  descendant  (c). 
Fathers  desire  offspring  for  their  owti  sake,  reflecting,  *  this  son 
will  redeem  me  from  every  debt  whatsoever  due  to  superior  and 
inferior  beings.'  Therefore  a  son  begotten  by  him  should 
relinquish  his  own  property,  and  assiduously  redeem  his  father 
from  debt,  lest  he  fall  into  a  region  of  torment "  (d).  Vrihas- 
pati  states  a  further  distinction  afi  to  the  degrees  of  liability 
which  attached  to  the  descendants.  "  The  fether's  debt  must 
be  first  paid,  and  next  a  debt  contracted  by  the  man  himself ; 
but  the  debt  of  the  paternal  grandfather  must  even  be  paid 
before  either  of  these.  The  sons  must  pay  the  debt  of  their 
father,  when  proved,  as  if  it  were  their  own,  or  with  interest ; 
the  son's  son  must  pay  the  debt  of  his  grandfather,  but  without 
interest ;  and  his  son  shall  not  be  compelled  to  discharge  it ; " 
to  which  the  gloss  is  added,  "unless  he  be  heir  and  have 
assets  "  (e).  Finally,  Yajnavalkya  adds  an  exception  to  these 
rules  :  that  the  son  is  not  liable  to  pay  if  the  father's  estate  is 
actually  held  by  another ;  as,  for  instance,  if  he  is  fix)m  any 
cause  incapacitated  from  succession  (/). 

§  276.  The  law  as  administered  in  our  Courts,  in  all  the 
provinces  except  Bombay,  holds  the  heir  only  liable  to  the 
extent  of  the  assets  he  has  inherited  from  the  person  whose 
debts  he  is  called  on  to  pay  (g).  But  as  soon  aa  the  property  is 
inherited  a  lidhilitj  pro  tanto  arises,  and  is  not  removed  by  the 
subsequent  loss  or  destruction  of  the  property,  and  still  less,  of 


(1  Dig.  267)  as  referring  to  a  money  debt,  seems  to  refer  to  the  three  debts 
which  are  elsewhere  spoken  of,  viz.,  reading  the  Vedas,  begetting  a  son,  and 
performing  sacrifices.     See  Manu,  vi.  §  36,  37,  ix.  §  106  ;  Vish.  xv.  §  45. 

(c)  Th;s  is  counted  inclusive  of  the  debtor,  1  Dig.  302  ;  Yajn.  ii.  §  90. 

(d)  Nar.  iii.  §  4-6.  According  to  the  Thesawaleme  (i.  §  7),  sons  were  also 
bound  to  pay  their  father's  debts,  even  without  assets. 

(e)  1  Dig.  265  ;  Katyayana,  1  Dig.  301  ;  V.  May,  v.  4,  §  17. 
(/)  1  Dig.  270  ;  V.  May,  V.  4,  §  16  ;  Katyayana,  1  Dig.  273. 

{g)  Rayappa  v.  All  Sahib,  2  Mad.  H.  C.  336  ;  Karuppen  v.  Veriyalf  4 
Mad.  H.  C.  1  ;  Aga  Bajee  Mahomed  v.  Juggut  Seat,  Montr.  272 ;  Jamoonah 
v.  Mudden  Day,  ib.  277  ;  Dyamonee  v.  BrindaJbun,  S.  D.  of  1866,  97  ; 
Kunhya  LaU  v.  Bukhtawar,  1  N.  W.  P.  (S.  D.)  3. 
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course,  by  the  fact  that  the  heir  has  alienated  it  after  the 
death  (A).  In  Bombay,  however,  the  stricter  rule  was  applied, 
that  a  son  was  liable  to  pay  his  father's  debts  with  interest,  and 
a  grandson  those  of  his  grandfather  without  interest,  even 
though  no  assets  had  been  inherited  ;  but  the  Courts  held  that 
the  rights  of  the  creditor  could  only  be  enforced  against  the  pro- 
perty of  the  descendant,  and  not  against  his  person  (t).  But  in 
that  presidency,  also,  the  law  has  been  brought  into  conformity 
with  the  more  equitable  rule  observed  elsewhere  by  legislation  {k), 

§  277.  Afl  regards  the  onus  of  proof  that  assets  have  come  to  Evidence  of 
the  hands  of  the  heir,  it  has  been  ruled  by  the  Madras  High  **^*®- 
Court,  that  the  plaintiff  must  in  the  first  instance  give  such 
evidence  as  would  frim&fa^ie  afford  reasonable  grounds  for  an 
inference,  that  assets  had,  or  ought  to  have,  come  to  the  hands 
of  the  defendant.  But  when  the  plaintiff  has  laid  this  founda- 
tion for  his  case,  it  will  then  lie  on  the  defendant  to  show  that 
the  amount  of  the  assets  is  not  sufficient  to  satisQ^  the  plaintiff's 
claim,  or  that  they  were  of  such  a  nature  that  the  plaintiff  was 
not  entitled  to  be  satisfied  out  of  them,  or  that  there  never  were 
any  assets,  or  that  they  have  been  duly  administered  and  dis- 
posed of  in  satisfaction  of  other  claims.  The  mere  fact  of  a 
certificate  having  been  taken  out  was  held  not  to  be  even  primd 
facie  evidence  of  the  possession  of  assets.  But  the  Coiu't  re- 
fused to  offer  any  opinion  whether  the  same  rule  would  apply 
since  the  Stamp  Act,  which  made  it  necessary  that  the  amount 
of  assets  to  be  administered  under  the  certificate  should  be 
apparent  from  it  (Z).  As  to  the  doubt  expressed  by  the  High 
Court  as  to  the  effect  of  the  stamp,  it  is  probable  that  they 
would  have  given  the  same  decision  had  it  been  necessary  to 
decide  the  point.  The  primary  object  of  a  certificate  is  to 
collect  debts,  and  the  stamp  would  be  assessed  on  the  value  of 
these.  But  this  would  be  no  evidence  that  the  assets  had  been 
realised. 


(A)  Ka9i  Lakshmipati  v.  Buckireddy^  Mad.  Dec.  of  1860,  78  ;  Unnapooma 
V.  Gunga  Narain,  2  W.  R.  296. 

(i)  PranviUlubh  v.  Deoaistn,  Bomb.  Sel.  Rep.  4  ;  ffurbojee  v.  Hurgovindy 
BeUasis,  76  ;  Naranmharav  v.  ArUajiy  2  Bomb.  H.  C.  64. 

(k)  Bombay  Act  VII.  of  1866  ;  Sakharam  v.  Govind  Vamariy  10  Bomb. 
H.  C.  361  ;  Udcuram  v.  Ranu  Panduji,  11  Bomb.  H.  C.  76. 

(Z)  KoUdla  Uppiy.  Skangara  Varma  Rajah^  3  Mad.  H.  C.  161  ;  Joogul 
Kishore  v.  Kalee  Chum,  25  W.  R.  224. 
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Liability  arises 
after  father's 
death. 


§  278.  The  liability  of  the  son  is  also  stated  by  the  old 
writers  to  arise  not  only  after  the  actual  death  of  the  father, 
but  after  his  civil  death,  as  when  he  has  become  an  anchoret, 
or  when  he  haa  been  twenty  years  abroad,  in  which  case  his 
death  may  be  presumed,  or  when  he  is  wholly  immersed  in  vice, 
which  is  explained  by  Jagannatha  as  indicating  a  state  of 
combined  insolvency  and  insolence,  in  which  the  father  being 
devoted  to  sensual  gratifications,  gives  up  all  attempts  to  satisfy 
his  creditors,  and  sets  them  at  defiance  (m).  And  so  when  the 
father  is  suffering  from  some  incurable  disease,  or  is  mad  or 
extremely  aged  (w).  But  I  imagine  that  no  suit  could  now  be 
brought  against  sons,  based  solely  on  their  liability  to  pay  the 
debt  of  their  father,  until  he  was  either  actually  or  civilly  dead, 
so  that  the  estate  had  legally  vested  in  the  sons.  In  a  Madras 
case  where  a  son,  living  apart  from  his  father,  was  sued  for  his 
father's  debt  during  the  life  of  the  latter,  the  Pundits  being 
questioned  as  to  his  liability  replied,  "  The  Hindoo  law-books, 
Vijnaneswareyum,  etc.,  do  not  declare  that  the  debt  contracted 
by  a  person  shall  be  discharged  by  his  wife  and  son,  while  the 
said  person  is  alive,  is  residing  in  his  own  village,  and  is  still 
capable  of  carrying  on  business "  (o).  And  in  a  later  case, 
where  the  plaintiff  sought  to  recover  from  the  wife  and  brothers 
of  the  obligor  of  a  bond,  not  on  the  ground  of  any  personal 
liability,  but  as  the  representatives  of  the  obligor,  who  was 
supposed  to  be  dead,  the  Court  held  that  no  suit  could  be 
maintained  before  the  lapse  of  the  time  which  raised  the  legal 
presumption  of  the  death  of  the  obligor,  unless  there  was  proof 
of  special  circumstances  which  warranted  the  inference  of  the 
death  within  a  shorter  period  (p).  And  in  Bombay  the  Court 
refused  to  enforce  the  debt  of  a  father  against  the  son's  share 
of  the  ancestral  property  during  his  life,  notwithstanding  the 
futwahs  of  the  Pundits  asserting  his  liability  in  pursuance  of 
the  above  passages  {q), 

§  279.  In  all  the  above  cases,  as  has  been  already  observed. 


(m)  Vish.  1  Dig.  266  ;  Yaj.  ib.  268  ;  2  Stra.  H.  L.  277 ;  2  W.  MacN.  282. 
(n)  Katyayana ;  Vrihaspati,  1  Dig.  277,  278. 
(o)  Ckennapah  r.  ChdlamanaJiy  Mad.  Dec.  of  1851,  p.  33. 
Ip)  Karuppen  v.  Veriyalf  4  M.  H.  G.  1.     Here,  however,   the  supposed 
liability  lested  on  possession  of  the  estate. 

(q)  AmnU  Row  t.  Trimbuck  Row,  Bomb.  Sel.  Rep.  218. 
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the  liability  to  pay  the  father's  debt  arises  from  the  moral  and  Obligation  is 
religious  obligation  to  rescue  him  from  the  penalties  arising  "^^**^ 
from  the  nonpayment  of  his  debts.  And  this  obligation  equally 
compels  the  son  to  carry  out  what  the  ancestor  has  promised 
for  religious  purposes  (r).  It  follows  then,  that  when  the  debt 
creates  no  such  moral  obligation  the  son  is  not  bound  to  repay 
it,  even  though  he  possess  assets.  This  arises  in  two  cases, 
1st,  when  the  debt  is  of  an  immoral  character  ;  2nd,  when  it  is 
of  a  ready-money  character. 

"  The  sons  are  not  compellable  to  pay  sums  due  by  their  9"*®"  *"*  ^*»*<^!* 
fether  for  spirituous  liquors,  for  losses  at  play,  for  promises 
made  without  any  consideration,  or  under  the  influence  of  lust 
or  of  wrath  ;  or  sums  for  which  he  was  a  surety  (except  in  the 
cases  before  mentioned),  or  a  fine  or  a  toll,  or  the  balance  of 
either,"  nor  generally,  "  any  debt  for  a  cause  repugnant  to  good 
morals"  («).  Jagannatha  denies  that  a  son  is  not  liable  for 
the  debts  of  his  fether  as  surety,  and  says  with  much  reason, 
that  if  by  a  toll  is  meant  one  payable  at  a  wharf  or  the  like, 
that  is  a  cause  consistent  with  usage  and  good  morals  and  it 
ought  to  be  paid  (/).  Another  meaning  of  the  word  "  QuVca,'* 
translated  toll,  is  a  nuptial  present,  given  as  the  price  of  a 
bride,  and  this  has  been  determined  not  to  be  repayable  by  the 
son,  apparently  on  the  ground  that  it  constitutes  the  essence 
of  one  of  the  unlawful  forms  of  marriage  (w).  Sir  Thomas 
Strange  takes  the  term  in  its  natural  signification,  and  explains 
the  non-liability  on  the  ground  that  such  payments  are  of  a 
ready-money  character,  for  which  no  credit  is,  or  at  all  events 
ought  to  be  given  (a?). 

280.  It  also  follows  that  the  obligation  of  the  son  to  pay  the  Debt  need  not 
debt  is  not  founded  on  any  assumed  benefit  to  himself  or  to  the  ^  ^^eficial. 
estate,  arising  from  the  origin  of  the  debt ;  still  less  is  that 

(r)  Katyayana,  1  Dig.  299. 

(<)  Vrihaspati.  Qotama,  1  Dig.  805  ;  Vyasa,  ib.  805  ;  Katyayana,  ib.  800, 
809  ;  Yaj.  ib.  811  ;  2  W.  MacN.  210. 

(t)  1  Dig.  805,  ace.  Mann,  viii.  §  169,  160.  As  regards  suretyship,  the 
son's  liability  has  been  expressly  affirmed.  Modchund  v.  Krishna^  Bellasis, 
54.  As  regards  fines,  the  reason  is  given  "that  a  son  is  not  liable  for  a 
penalty  incurred  by  his  father  in  expiation  of  an  offence  ;  for  neither  sins  nor 
the  expiation  of  them  are  hereditary,  1  Bor.  90  ;  analogous  to  the  principle  of 
English  Law  that  an  action  for  a  tort  does  not  survive. 

(u)  Keskow  Row  v.  Na/ro  Junardhun^  2  Bor.  194. 

\x)  1  Stra.  H.  L.  166. 
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Ancestral  estate 
equally  liable, 


even  in  father's 
lifetime. 


obligation  affected  by  the  nature  of  the  estate,  which  has  de- 
scended to  the  son,  as  being  ancestral  or  self-acquired.  "  Unless 
the  debt  was  of  such  a  nature  that  it  was  not  the  duty  of  the 
son  to  pay  it,  the  discharge  of  it,  even  though  it  affected 
ancestral  estate,  would  still  be  an  act  of  pious  duty  in  the  son. 
By  the  Hindu  law,  the  freedom  of  the  son  from  the  obligation 
to  discharge  the  father's  debt,  has  reference  to  the  nature  of 
the  debt,  and  not  to  the  nature  of  the  estate,  whether  ancestral 
or  acquired  by  the  creator  of  the  debt "  (y).  And  as  such  a 
debt  would  be  binding  upon  the  son  after  the  father's  death, 
so  a  sale  by  the  father  for  the  purpose  of  paying  off  such  a  debt 
will  bind  a  son,  even  under  the  Mitakshara  or  Mithila  law. 
This  was  so  decided  by  the  Privy  Council  under  the  following 
circumstances.  Certain  property  descended  from  Kunhya  Lall 
to  his  two  sons,  Bhikaree  and  Bhujrung.  The  former  of  the 
two  had  a  son,  Kantoo.  The  family  was  governed  by  Mithila 
law,  and  therefore,  the  property  being  ancestral,  Kantoo  ac- 
quired an  interest  in  it  by  his  birth.  Subsequently  to  his  birth 
Bhikaree  executed  a  bond,  upon  which  judgment  was  obtained, 
and  his  share  of  the  property  was  attached.  To  pay  off  this 
judgment  a  portion  of  the  property  was  sold  by  both  brothers. 
It  does  not  appear  that  Bhikaree's  bond  was  in  any  respect 
for  the  benefit  of  the  femily,  or  that  the  sale  of  the  property 
was  for  the  family  benefit,  except  in  so  far  as  it  went  to 
satisfy  the  decree,  and  except  as  to  a  small  portion  which 
was  applied  in  payment  of  Government  revenue.  Kantoo  Lall 
sued  to  set  aside  the  sale,  as  not  being  for  his  benefit  or  with 
his  consent.  A  similar  suit  was  brought  by  Mahabeer,  the  son 
of  Bhujrung.  The  High  Court  dismissed  Mahabeer's  suit,  on 
the  ground  that  he  was  not  bom  at  the  time  the  deed  of  sale 
was  executed,  but  awarded  to  Kantoo  Lall  one  half  of  his 
father's  share.  The  Privy  Council  reversed  this  decree.  They 
remarked  in  their  judgment,  "  It  is  said  that  they  (Bhikaree 
and  Bhujrung)  could  not  sell  the  property,  because  before  the 
deed  of  sale  was  executed,  Kantoo  Lall  was  bom,  and  by  reason 
of  his  birth,  under  the  Mithila  law,  he  had  acquired  an  interest 
in  that  property.    Now  it  is  important  to  consider  what  was 


(y)  6  M.  I.  A  421  ;  S.  D.  of  1861,  p.  222,  cited  1  I.  A.  382  ;  8  Mad. 
H.  C.  306. 
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the  interest  which  Kantoo  Lall  aa|uired.     Did  he  gain  such  an  ^y^^^^'fj; 
interest  in  this  property  as  prevented  it  from  being  liable  to 
pay  a  debt  which  his  father  had  contracted  ?    If  his  father 
had  died,  and  had  left  him  as  his  heir,  and  the  property  had 
come  into  his  hands,  could  he  have  said  that  because  this  was 
ancestral  property  which  descended  to  his  father  from  his  grand- 
father, it  was  not  liable  at  all  to  pay  his  father's  debts  ?  "    They 
then  quoted  the  passage  above  referred  to  (6  M.  I.  A.  421)  and 
proceeded,  "  that  is  an  authority  to  show  that  ancestral  property 
which  descended  to  a  father  under  the  Mitakshara  law  is  nor 
exempted  from  liability  to  pay  his  debts  because  a  son  is  bom 
to  him.     It  would  be  a  pious  duty  on  the  part  of  the  son  to 
pay  his  father's  debts,  and  it  being  the  pious  duty  to  pay 
his  father's  debts,  the  ancestral  property,  in  which  the  son, 
as   the  son  of  his  fether,  acquires  an  interest  by  birth,  is 
liable  to    the    father's   debts.      The  rule   is,   as    stated    by 
L.   J.   Knight  Bruce,    "  the  freedom  of  the  son    from   the 
obligation  to  discharge  the  father's  debt  has  respect  to  the 
nature  of  the  debt,  and  not   to  the  nature  of  the  estate, 
whether  ancestral  or  acquired  by  the   creator  of  the  debt." 
It  is  necessary,  therefore,  to  see  what  was  the  nature  of  the 
debt  for  the  payment  of  which  it  was  necessary  to  raise  money 
by  the  sale  of  the  property  in  question.    If  the  debt  of  the 
father  had  been  contracted  for  an  immoral  purpose,  the  son 
might  not  have  been  under  any  pious  obligation  to  pay  it ;  and 
he  might  possibly  object  to  those  estates  which  had  come  to 
the  father  as  ancestral  property  being  made  liable  to  the  debt. 
That  was  not  the  case  here.     It  was  not  shown  that  the  bond 
upon  which  the  decree  was  obtained  was  given  for  an  immoral 
purpose :  it  was  a  bond  given  apparently  for  an  advance  of 
money,  upon  which  an  action  was  brought.    The  bond  had 
been  substantiated  in  a  Court  of  Justice  ;  there  was  nothing  to 
show  that  it  was  given  for  an  inmioral  purpose  ;  and  the  holder 
recovered  a  decree  upon  it.    There  is  no  suggestion  either  that 
the  bond  or  the  decree  was  obtained  henamee  for  the  benefit  of 
the  fether,  or  merely  for  the  purpose  of  enabling  the  father  to 
sell  the  family  property,  and  raise  money  for  his  own  purpose. 
On  the  contrary,  it  was  proved  that  the  purchase-money  for  the 
estate  was  paid  into  the  bankers  of  the  fathers,  and  credit  was 
given  to  them  with  the  bankers  for  the  amount,  and  that  the 


ment. 
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money  waa  applied  partly  to  pay  off  the  decree,  partly  to  pay 
off  a  balance  which  was  due  from  the  Others  to  the  bankers, 
and  partly  to  pay  government  revenue ;  and  then  there  waa 
some  small  portion  of  which  the  application  was  not  accounted 
for.  But  it  is  not  because  a  small  portion  is  unaccounted  for 
that  the  son  has  a  right  to  turn  out  the  hon&  fide  purchaser 
who  gave  value  for  the  estate,  and  to  recover  possession  of  it 
with  mesne  profits.  Even  if  there  was  no  necessity  to  raise 
the  whole  purchase-money  the  sale  would  not  be  wholly 
void  "  {z). 
Mode  of  adjust-        §  281.  A  fether's  debts  are  a  first  charge  upon  the  inheritance, 

and  must  be  paid  in  full  before  there  can  be  any  surplus  for 
division  (a).  As  between  the  parceners  themselves,  the  burthen 
of  the  debts  is  to  be  shared  in  the  same  proportion  as  the 
benefit  of  the  inheritance.  But,  except  by  special  arrangement 
with  the  creditors,  the  whole  property,  and  all  the  heirs  are 
liable  jointly  and  severally  (ft).  Where,  however,  a  father  has 
separated  from  his  sons,  the  whole  of  his  property  will  descend 
at  his  death  to  an  after-bom  son.  Therefore  all  debts  con- 
tracted by  him  subsequent  to  the  partition  will  in  the  first 
instance  be  payable  by  that  son.  But  Jagannatha  is  of 
opinion  that  even  in  such  a  case,  if  the  after-bom  son  has 
not  property  sufficient  to  pay  the  debts,  they  should  be  dis- 
charged by  the  separated  sons  {c).  This  would  certainly  have 
been  the  case  under  the  old  law,  when  the  possession  of  assets 
was  not  necessary  in  order  to  render  the  sons  liable.  But  it  is 
probable  that  a  diff^erent  view  would  be  taken  now,  when  the 
creditor  must  show  that  the  sons'  estate  has  been  enlarged  by 
the  death,  to  the  full  extent  of  the  liability  attempted  to  be 
imposed. 

§  282.  Secondly,  the  obligation  to  pay  the  debts  of  the  person 
whose  estate  a  man  has  taken,  is  declared  with  equal  positive- 


(z)  Oirdharee  LaU  t.  Kcmtoo  L<jUI,  1  I.  A.  821,  880 ;  Narayana  Chariar  v. 
Narso  Krishna^  1  Bomb.  L.  R.  262 ;  Muddun  Gopal  v.  Mt,  Qowrunbutty^ 
15  B.  L.  R.  264.  As  to  what  are  immoral  debts,  see  Budree  LaU  y.  Kantee 
Loll,  23  W.  R.  260;  Shah  Wajid  ffossein  v.  Nankoo  Singh,  25  W.  R.  311  ; 
Luciimi  Dai  ▼.  Asman  Singh,  2  Calc.  213. 

(a)  NaT.  xiU.  §  32 ;  D.  Bh.  i.  §  47,  48  ;  V.  May,  It.  §  6  ;  Tarachund  w. 
Reeb  Ram,  8  Mad.  H.  C.  177,  181. 

(6)  Katyayana,  1  Dig.  291 ;  Nar.  iii.  §  2 ;  Vish.  1  Dig.  288  ;  D.  K.  8.  vii. 
§  26-28  ;  2  Stra.  H.  L.  288. 

{e)  Vrihasp.  1  Dig.  279  ;  D.  K.  S.  v.  §  16-18. 
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ness.    It  does  not  rest,  as  in  the  case  of  sons,  upon  any  duty  Obligation 
to  relieve  the  deceased  at  any  cost,  but  upon  the  broad  equity  po^^io^of 
that  he  who  takes  the  benefit  should  take  the  burthen  also  (^).  estate. 
And  it  is  evident  that  this  obhgation  attached  whether  the 
property  devolved  upon  an  heir  by  operation  of  law,  or  whether 
it  was  taken  by  him  voluntarily,  as  an  executor  de  son  tort  as 
an  English  lawyer  would  say  ;  for  the  liability  is  said  to  arise 
equally  whether  a  man  takes  possession  of  the  estate  of  another 
or  only  of  his  wife.    As  Narada  says,  "  He  who  takes  the  wife 
of  a  poor  and  sonless  dead  man  becomes  liable  for  his  debts,  for 
the  wife  is  considered  as  the  dead  man's  property  "  (^).    Even 
the  widow  is  not  bound  to  pay  her  husband's  debts,  unless  she 
is  his  heir,  or  has  promised  to  pay  them,  or  has  been  a  joint 
contractor  with  him  (/). 

"  Assets  are  to  be  pursued  into  whatever  hands.  See  Narada, 
cited  by  Jagannatha,  1  Dig.  272.  And  innumerable  other 
authorities  may  be  cited  were  it  requisite  in  so  plain  a  case." 
This  is  the  remark  of  Mr.  Colebrooke,  approving  of  a  Madras 
pundit's  futwah,  that  where  uncle  and  nephew  were  undivided 
members,  and  the  nephew  borrowed  money  and  died,  leaving 
his  property  in  the  hands  of  the  uncle's  widow,  she  might  be 
sued  for  the  debt  (g).  So  in  Bombay,  a  suit  was  maintained 
on  an  account  current  with  a  deceased  debtor  against  his  widow 
and  three  other  persons,  strangers  by  family,  on  the  ground 
that  they  had  taken  possession  of  his  property,  but  they  were 
held  only  liable  to  the  extent  to  which  they  became  possessed 
of  the  property  (A).  In  each  of  these  cases  the  person  in  pos- 
session of  the  property  held  it  without  any  title  or  consideration, 
like  an  executor  de  son  tort  in  England.  On  the  other  hand, 
in  a  Madras  case,  where  the  plaintiff  sued  on  a  bond  by  the 
first  defendant's  husband,  and  joined  the  second  defendant,  his 


{d)  "  He  who  has  received  the  estate  of  a  proprietor  leaving  no  son,  mnst  pay 
the  debts  of  the  estate,  or,  on  failure  of  him,  the  person  who  takes  the  wife 
of  the  deceased."  fajn.  1  Dig.  270  ;  Katyay.  ib.  273,  330  ;  Vrihasp.  ib. 
274.  **  Of  the  successor  to  the  estate,  the  guardian  of  the  widow,  or  the  son, 
he  who  takes  the  estate  becomes  liable  for  the  debts."  Nar.  iiL  §  18,  25 ; 
Qautama,  cited  2  W.  MacN.  284  ;  1  Dig.  314. 

(€)  Nar.  iii.  §  21-26  ;  ante,  §  69. 

(/)  Nar.  iii.  §  17  ;  Yajnavalkya,  Vishnu,  1  Dig.  313  ;  Katyayana,  1  Dig. 
816  ;  2  W.  MacN.  283,  286. 

{g)  2  Stra.  H.  L.  282. 

(A)  Kupurehund  v.  Dctdahhoy,  Morris,  Pt.  II.  126. 
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Bon-in-law,  as  being  in  possession  of  the  property,  and  judgment 
was  given  against  both,  the  Sudr  Court  reversed  the  decision 
against  the  second  defendant,  observing,  "  that  he  is  not  in  the 
line  of  the  first  defendant's  husband's  heirs,  and  that  although 
property  derived  by  him  from  the  deceased  debtor  may  in  execu- 
tion be  made  liable  for  the  debt,  his  possession  of  the  property 
does  not  render  him  personally  responsible  "  (i).  Now  if  a 
decree  had  been  obtained  during  his  lifetime  against  the  debtor, 
it  might,  of  course,  have  been  executed  against  his  property  in 
the  hands  of  the  son-in-law.  But  it  is  difficult  to  see  in  what 
way  the  property  could  have  been  got  at  in  the  hands  of  the 
second  defendant,  except  by  a  suit  to  which  he  was  a  party  (k). 
In  a  suit  against  the  widow  she  could  only  have  been  made  liable 
to  the  extent  of  the  assets  she  had  received.  According  to  English 
law,  an  administratrix  might  also  be  made  liable  to  the  extent 
of  the  assets  which,  but  for  her  wilful  default,  she  might  have 
received,  and  if  she  chose  to  leave  them  in  the  hands  of  her 
Bon-in-law,  this  would  be  a  wilful  default.  But  I  doubt  whether 
a  Hindu  widow  is  bound  to  bring  suits  against  third  parties  to 
recover  assets  for  the  benefit  of  creditors  (/).  It  seems  to  me 
that  the  son-in-law  was  properly  joined  in  order  to  enable  him 
to  show  that  he  had  no  property  of  the  deceased,  or  that  he 
held  the  property  for  value.  And  so  in  Calcutta,  where  the 
half-brother  of  the  deceased  was  sued  jointly  with  his  sons  for 
a  debt,  the  Court  held  that  he  could  not  be  liable  as  heir, 
which  he  manifestly  was  not,  but  that  he  would  have  been 
liable,  if  it  had  been  shown  that  he  had  possessed  himself  of  any 
of  the  property  of  the  deceased  (m). 

§  283.  In  some  early  cases  this  principle  was  pushed  so  fer 
that  it  was  held  that  even  an  heir  could  not  alienate  property 
which  had  descended  to  him,  while  the  debts  of  the  deceased 
were  unpaid.  That  is,  that  a  simple  debt  immediately  on 
death  acquired  all  the  force  of  a  specific  mortgage  (n).    But 


(»)  Amanchi  v.  ManchiraZf  Mad.  Dec.  of  1801,  73. 

(k)  See  pottf  §  551. 

{I)  See  2  W.  MacN.  286,  where  a  man  left  a  widow,  who  was  clearly  bis 
heir.  But  bis  father  and  brothers  appropriated  his  property.  Tbe  pandit 
said  that  they  and  not  the  widow  were  bound  to  pay  his  debts. 

(m)  Jtampertab  Chowdkry  v.  Gopte  Kishen,  Sev.  101. 

(n)  Luggah  Fattajee  v.  Trimbtui  Herjetf  Bomb.  Sel.  Rep.  38  ;  Kiikundau 
T.  KeMhoo  Wulud  Bapooject  Morris,  Pt.  II.  108. 
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this  view  haa  been  denounced  by  more  recent  decisions,  and  P^^^  *"  ^^\^ 

-    ._-.    -      .     charge  upon  the 

it  is  now  held,  "  that  the  property  of  a  deceased  Hindu  is  estate, 
not  so  hypothecated  for  his  debt  as  to  prevent  his  heir  from 
disposing  of  it  to  a  third  party,  or  to  allow  a  creditor  to  follow 
it,  and  take  it  out  of  the  hands  of  a  third  party,  who  has  pur- 
chased in  good  feith  and  for  valuable  consideration.  The 
creditor  may  hold  the  heir  personally  liable  for  the  debt,  if  he 
have  alienated  the  property,  but  he  cannot  follow  the  pro- 
perty "(o).  The  same  ruling  has  been  applied  by  the  High 
Court  of  Bengal,  in  a  case  where  it  was  attempted  to  make  a 
devisee  liable  for  the  debts  of  the  testator,  in  respect  of  his 
possession  of  part  of  the  estate.  The  Court  held  that  no  such 
liability  attached,  whether  his  possession  had  commenced  before 
the  death  as  by  gift,  or  after  the  death  as  by  bequest  (p).  The 
case  was  argued  purely  upon  principles  of  English  law,  which 
of  course  had  little  bearing  upon  the  point.  It  has,  however, 
been  held  in  Madras,  that  a  voluntary  transfer  of  property  by 
way  of  gift,  if  made  bond  fide^  and  not  with  the  intention  of 
defrauding  creditors,  is  valid  against  creditors  {q).  What  the 
deceased  could  have  done  during  his  life,  it  would  probably  be 
held,  he  could  also  do  by  will,  unless  a  specific  lien  had  attached 
to  the  property.  And  so  a  gift  by  the  heir  would  probably  also 
be  held  valid  in  favour  of  the  donee,  though,  of  course,  such 
a  gift  would  in  no  degree  lessen  his  own  liability  to  the 
creditors  (§  276).  The  Bombay  High  Court,  in  Jamiyairam  v. 
Parhhudas  (r),  say  that  Mr.  Colebrooke  laid  the  proposition 
down  too  broadly  that  the  assets  of  the  debtor  may  be  pursued 
into  whatsoever  hands  they  may  come,  and  they  rather  indicate 
an  opinion  that  this  rule  only  applies  to  those  who  take  the 
inheritance  as  heirs.  The  case  before  them,  however,  was  one 
of  a  purchaser  for  value.  There  is  nothing  to  show  that  they 
would  have  exonerated  a  person  who  took  the  estate  after  the 
death  by  his  own  voluntary  act,  and  without  a  title  derived  either 
from  the  deceased,  or  from  the  representatives  of  the  deceased. 


(o)  Unnopooma  Datea  v.  Ounga  Narain^  2  W.  R.  296  ;  Jamiyairam  v. 
ParbkucUu,  9  Bomb.  H.  C.  116  ;  Lukshman  Ramchandra  y.  Saravati,  12 
Bomb.  H.  C.  78. 

ip)  Ram  OoUwn  v.  Oom^fi  Ohundtr,  21  W.  R.  165. 

(q)  Onanahhai  y.  Srinavasa  PiUayj  i  Mad.  H.  C.  84. 

(r)  9  Bomb.  H.  C.  116. 

s  2 
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Liability  of  co-  ^  284.  Another  question  arises,  how  far  the  liability  to  pay 

bj  sarvivorsh^.    ^ebts  out  of  asscts  prevails  against  the  right  of  surviyorship, 

in  cases  where  the  debtor  does  not  stand  in  the  relation  of 
paternal  ancestor  to  the  heir.  In  this  case  the  moral  and  re- 
ligious obhgation  has  vanished,  and  it  is  a  mere  conflict  of  two 
legal  rights.  It  will  be  seen  hereafter  (§  311)  that  m  cases 
under  the  Mitakshara  law  there  is  a  strong  body  of  authority 
in  favour  of  the  view,  that  an  undivided  coparcener  cannot 
dispose  of  his  share  of  the  joint  property,  unless  in  a  case  of 
necessity,  without  the  consent  of  his  coparceners.  But  it  may 
now  be  taken  as  settled  by  the  Privy  Council,  that  even  if  this 
be  so,  still  a  creditor  who  has  obtained  a  judgment  against  him 
for  his  separate  debt,  may  enforce  it  during  his  life  by  seizure 
and  sale  of  his  undivided  interest  in  the  joint  property  (s).  But 
that  decision  left  open  the  further  question,  whether  the  creditor 
loses  his  rights  against  the  undivided  share  of  the  debtor,  if  the 
latter  dies  before  judgment  against  him,  and  seizure  in  satisfac- 
tion of  it  ?  In  other  words,  do  those  who  take  by  survivorship 
take  subject  to  the  equities  existing  between  their  deceased  co- 
sharer  and  his  creditors?  I  say  equities,  because  it  is  quite 
clear  that  a  debt  is  not  a  lien,  but  only  a  cause  of  action  which 
may  l)e  enforced  by  way  of  execution. 

This  question  has  been  decided  against  the  creditor  by  the 
High  Courts  of  Bombay,  ^ladras,  and  the  North-west  Provinces, 
and  the  tendency  of  the  Calcutta  High  Court  seems  to  be  the 
same  way. 

§  285.  In  i^Iadras  a  suit  was  brought  against  a  father  on  the 
bond  of  his  deceased  son.  He  pleaded  non-liability,  as  he  had 
not  inherited  any  proi)erty  from  his  deceased  son.  The  original 
Court  dismissed  the  suit — on  what  ground  does  not  appear. 
The  Civil  Judge  declared  for  the  plaintiff,  on  the  ground  that 
the  money  for  which  the  bond  was  given  was  borrowed  for  the 
use  of  the  femily.  This  of  course  was  a  perfectly  sound  reason. 
A  special  appeal  was  admitted,  to  determine  if  the  Civil  Judge 
was  correct  in  viewing  the  debt  as  a  family  one.  The  original 
decree  was  ultimately  affirmed.  The  judgment  stated  that 
**  the  Court  of  Sudr  Udalut  ai*e  of  opinion  that  the  decree  of 


(i)  Deendyal  v.    Ju^deep  Narain,  4  I.   A.    247.      As  to  the  mode   of 
enforcing  iuch  a  decree,  see  po*f,  §  309. 
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the  Moofty  Sudr  Amin  was  passed  upon  sound  grounds,  and  Decisiona  in 

that  the  Civil  Judge  has  erred  in  law  in  making  the  defendant  ^*^**- 

liable  for  the  bond  sued  on.     The  first  defendant  was  the  head 

of  the  house,  and  a  bond  by  the  deceased,  his  son,  could  not 

be  binding  on  the  first  defendant  or  on  the  family  property  "(^). 

It  would  appear  from  this  decision  that  the  Court  found  that 

the  bond  was  not  for  a  family  purpose.     But  there  evidently 

was  family  property,  and  the  father  took  by  survivorship  his 

son's  share.     That  share  might  have  been  bound  during  the 

son's  lifetime,  but  the  three  Courts  were  obviously  of  opinion 

that  it  could  not  be  so  bound  after  his  death.    The  father's 

plea  was  that  he  had  not  inherited  from  his  son.     He  could 

only  have  inherited  from  him  if  the  son  had  had  separate  or 

self-acquired  projxirty. 

§  286.  Another  Madras  case  was  exactly  the  converse  of  the 
above.  The  plaintiff  sued  the  maker  of  a  bond,  as  first  de- 
fendant, and  his  father  and  brother  as  second  and  third  defend- 
ants. Pending  suit,  first  defendant  died.  The  Moonsiff  found 
against  the  second  and  third  defendants,  on  the  ground  that 
they  had  inherited  property  from  the  deceased.  The  subordi- 
nate judge  submitted  to  the  Sudr  pundits  the  following  question. 
"A.  has  two  sons,  B.  and  C,  living  unmarried  under  his  pro- 
tection. B.  contracts  a  debt  without  his  knowledge  and  sanction 
and  dies.  Are  A.  and  C.  bound  to  liquidate  the  debt  ?  "  This 
question  the  pundits  necessarily  answered  in  the  negative,  on 
which  the  Civil  Judge  dismissed  the  suit.  The  Sudr  Court 
reversed  this  judgment,  and  remanded  the  suit  for  a  decision, 
whether  the  property  derived  by  the  second  and  third  de- 
fendants from  the  first  was  the  individual  acquisition  of  the 
latter.  They  observed, "  that  the  answer  of  the  law  officers  upon 
which  the  subordinate  judge  has  given  his  decree  is  based  upon 
a  question  put  to  them  not  embracing  the  ftdl  facts  of  the 
case.  The  plaintiil"s  demand  upon  the  second  and  third  de- 
fendants is  made,  not  only  on  the  ground  of  their  relationship 
to  the  deceased  first  defendant,  but  upon  their  having  succeeded 

{i)  MuUucomarappa  v.  Hinnoo  Chetti/,  Mad.  Dec.  of  1855,  183.  See  too 
the  fntwah  in  2  MacN.  p.  279,  case  ill.,  where  the  ptmdits  thought  that  the 
liabUity  of  a  deceased  son  for  bis  separate  debt  did  not  suryiye  against  the 
coparcenary.  Mr.  W.  H.  MacNaghten,  however,  treats  it  as  unquestionable 
that  it  would,  p.  280,  n. 


2G2  UABILTTT   FOR  DEBTS 

to  property  of  his  indiyidoal  acquisitioiL  The  said  question  to 
the  pandits  sets  forth  merely  the  relationship  of  the  parties, 
without  notice  of  the  derivation  by  the  survivors  of  property 
from  the  deceased.  It  is  clear  th^fore  that  the  answer  ab- 
solving the  second  and  third  defendants  from  liability  for  the 
first  defendant's  debts  does  not  meet  the  full  merits  of  the 
case "  (t/).  Here  also  it  is  assumed  that  no  decree  could  be 
granted  against  the  surviving  members  of  a  joint  &mily  in 
respect  of  their  possession  of  his  undivided  share. 
Bombtjdedtton.       §  287.  The  point  arose  directly  for  decision  in  Bombay, 

under  the  following  circumstances.  A  fether  and  son  were  in 
possession  of  a  shop  which  was  ancestral  property.  The  son 
contracted  a  separate  debt  and  died,  and  the  creditor  obtained 
a  decree  against  the  fether  and  widow  for  payment  of  the  debt 
"  out  of  the  property  and  effects  "  of  the  deceased  son,  and  then 
sued  the  fether  for  a  declaration  that  the  son's  share  of  the 
shop  was  liable  in  the  fether's  hands  for  the  son's  debt. 

The  District  Judge,  reversing  the  decision  of  the  Subordinate 
Judge,  found  for  the  plaintiff.  The  High  Court  reversed  his 
decision  in  an  elaborate  judgment.  After  reviewing  and  ap- 
proving of  the  cases  which  decided  that  an  undivided  Hindu 
might  sell  his  share  in  the  estate,  and  that  it  might  be  seized 
in  execution  during  his  lifetime,  they  proceed  to  say: 

"  The  District  Judge  further  said,  *  It  is  also  undoubted  that 
the  divided  share  of  a  Hindu  would  be  liable  to  be  sold  after 
his  death  in  execution  of  a  decree  obtained  against  his  heir.' 
In  that  proposition  we  fully  agree.  The  divided  share  of  a 
Hindu  in  property  which  had  previously  belonged  to  the 
united  estate,  is  separate  estate,  and  like  any  other  estate  held 
in  severalty  (such  for  instance  as  self-acquired  property)  is 
assets,  while  yet  in  the  hands  of  the  heir,  for  payment  of  the 
debts  of  the  deceased  proprietor  (a?).  We  say  '  while  yet  in  the 
hands  of  the  heir,'  because  it  is  not  so  hypothecated  for  the 
debts  of  the  deceased  that  the  heir  may  not,  for  valuable  con- 
sideration, dispose  of  it  effectually  before  attachment.    The 


(u)  Jtagonadha  Reddy  v.  Rungappahj  Mad.  Dec  of  1858,  44. 

{x)  See  per  HoUoway,  J.,  3  Mad.  H.  C.  181.  **Ab  aU  the  property  which 
desoeDded  was  self-acquired,  there  is  no  doubt  whatever  that  his  estate  is,  in 
the  hands  of  the  heirs,  liable  for  those  debts." 
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purchaser  in  such  case  would  be  protected,  but  the  heir  would,  ^^^J^7*  ^^^'^^ 
of  course,  be  responsible  for  the  purchase-money."    They  then  ^^ 

notice  the  doctrine  that,  except  in  certain  special  cases,  the  whole 
of  the  undivided  family  estate  would  be,  when  in  the  hands  of 
the  sons  or  grandsons,  liable  to  the  debts  of  the  fether  or  grand- 
father, and  say:  "There  is  not  any  authority  for  the  converse 
of  that  proposition,  viz.,  that  the  fether  or  grandfether  is  re- 
sponsible for  the  debts  of  the  son  or  grandson  independently  of 
the  receipt  of  assets."  Katyayana  says,  "  By  the  general  rule 
of  law,  a  father  need  not  pay  the  debt  of  his  son ;  but  he  must 
pay  it,  if  at  the  time  of  the  loan,  or  afterwards,  he  promised 
payment"  (1  Dig.  Bk.  I.  ch.  v.  §  215,  p.  317).  There  has 
not  been  any  such  promise  proved  here.  The  proposition  which 
we  find  in  the  books  of  Hindu  law,  that  debts  follow  the  assets 
into  whosoever  hands  they  come,  must,  generally  speaking,  be 
confined  to  separate  estate.  There  is  special  mention  made  of 
the  circumstances  under  which  the  joint  family  estate  or  the 
coparceners  of  the  debtor  are  responsible  for  his  debts."  (Quot- 
ing cases  where  the  debt  was  incurred  for  the  benefit  of  the 
family.)  "The  liability  of  undivided  ancestral  estate,  in  the 
hands  of  the  sons  and  grandsons,  to  the  debts  of  the  fether  or 
grandfather  is  also  exceptional,  and  is  provided  for  by  special 
texts,  to  some  of  which  we  have  already  referred.  That  it  is 
exceptional  is  clearly  deducible  from  the  following  text  of  Na- 
rada  (1  Dig.  p.  267):  *  A  father  being  dead,  his  sons,  whether 
after  partition  or  before  it,  shall  discharge  his  debt  in  propor- 
tion to  their  shares,  or  that  son  alone  who  has  taken  the  burthen 
upon  himself.' "  The  words  "  after  partition  or  before  it "  and 
the  word  "  shares,"  here  show  that  the  author  was  treating  of 
ancestral  property,  and  that  he  felt  it  necessary  expressly  to 
declare  its  liability  to  the  debts  of  the  father,  whether  or  not  it 
was  undivided;  t>.,  after  partition  or  before  it.  And  Yajna- 
valkya  (ibid.  p.  833)  says,  "A  debt  secured  merely  by  a  written 
contract,  shall  be  discharged  from  a  moral  and  religious  obli- 
gation only  by  three  persons,  the  debtor,  his  son,  and  his  son's 
son;  but  a  pledge  shall  be  enjoyed  until  actual  payment  of  the 
debt  by  any  heir  in  any  degree."  That,  generally  speaking, 
undivided  femily  property  is  not,  in  the  hands  of  surviving' 
coparceners,  hable  to  the  separate  debt  of  a  deceased  coparcener, 
Le.y  a  debt  not  incurred  on  behalf  of  the  femily,  was  decided  in 
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Liability  dfco-      GoorPershad  v.  Sheodin  (4  N.  W.  P.  H.  C.  137),  a  much  stronger 
by  sarrirorahip.    case,  80  far  afi  the  creditor  was  concerned,  than  the  present  one. 

The  parcener's  share  in  a  house,  which  was  undiirided  family 
proj)erty,  was  attached  in  his  lifetime,  under  a  decree  obtained 
against  him  for  his  seimrate  bond  debt.  He  died  before  any 
sale  under  the  attachment.  The  High  Court  of  the  North-west 
Provinces  affirmed  the  ruling  of  the  Courts  below,  which  dis- 
charged the  attachment  on  the  ground  that  Mahadev  at  his 
death  "  left  no  right  at  all  in  the  house,  and  that  there  was 
nothing,  therefore,  in  connection  with  it  which  was  hable  to 
be  sold  "  for  the  purpose  of  satisfjing  the  plaintiff's  claim.  "  To 
that  extent  we  fully  concur  in  that  decision;  but  there  were 
remarks  made  by  the  Court  in  that  case  as  to  the  inalienabiUty 
of  a  share  in  undivided  estate,  which  would  not  be  applicable  in 
this  Presidency.  In  the  present  case,  neither  the  decree  sought 
to  be  executed  against  the  femily  property  nor  the  attachment 
was  made  in  the  lifetime  of  Dhondu.  His  share  had  ceased 
before  either  of  these  events.  It  is  not  proved  that  any  separate 
estate  of  the  son  has  devolved  upon  the  father.  The  shop,  upon 
which  the  plaintiffs  seek  to  fasten  their  claim,  has  throughout 
been  in  the  possession  of  the  father;  and  although  the  son  was 
jointly  interested  in  it,  it  is  not  pretended  that  the  son  ever 
even  demanded,  much  less  obtained,  a  partition  of  it.  The 
right  of  the  son'  to  a  share  in  it,  as  being  ancestral  property, 
had  come  into  existence  at  his  birth,  and  it  died  with  him.  The 
plaintiffs  therefore  cannot  make  it  available  for  their  claim  "  (y). 
Madras  decision.        §  288.  An  exactly  similar  case  lately  occurred  in  Madras, 

where  a  suit  was  brought  against  the  deceased,  upon  his  separate 
debt,  and  a  decree  was  obtained  against  him.  He  died  before 
execution,  and  a  suit  was  then  brought  by  the  decree  holder, 
against  his  undivided  cousin,  to  enforce  the  decree  against  the 
share  of  the  property  to  which  the  deceased  had  been  entitled. 
The  decisions  in  the  N.  W.  Provinces  and  Bombay  were  cited, 
and  the  plaintiff's  suit  dismissed.  The  Chief  Justice  said, "  I  am 
not  aware  that  it  can  be  contended  that  the  undivided  interest 
of  a  coparcener,  which  passes  by  survivorship  to  the  other 
coparceners  by  his  death,  can  be  proceeded  against  in  execu- 
tion.   A  distinction  must  be  made  between  a  specific  charge 

{y)   Udaram  SUaram  v,  Ranu  Pand'tji^  11  Bomb.  H.  C.  76,  83. 
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on  the  land,  and  a  general  decree  which  is  merely  personal. 

Every  debt  which  a  man  incurs  is  not  necessarily  a  charge 

upon  the  estate,  and  there  is  no  reason  for  saying  that  a  man 

who  has  obtained  judgment  against  an  undivided  member  of  a 

joint  family,  has  established  a  charge  upon  the  property  "  (z). 

In  Calcutta  the  point  has  not,  as  yet,  arisen  in  such  a  way  as 

to  call  for  a  decision.     But  in  Sadahurt  v.  Foolbash  Kooer,  Dictam  of  High 

Peacock,  C.  J.,  while  expressly  leaving  the  point  open,  inti-      ^^  ^  BengaL 

mated  a  very  strong  opinion  against  the  claim  of  the  creditor, 

on  the  ground  that  he  could  only  enforce  a  claim  for  the 

separate  debt  of  the  deceased  coparcener  against  his  separate 

estate,  or  at  all  events  against  his  separable  interest  in  the  joint         ' 

estate,  but  that  at  the  moment  of  his  death  his  interest  passed 

by  survivorship  among  all  the  coparceners  ;  therefore  there  was 

no  longer  anything  of  his  to  seize.   What  had  been  his  was  held 

by  others  in  their  own  right,  and  not  as  his  representatives  (a). 

§  289.  The  third,  and  only  remaining  ground  of  liability,  is  C»«€»  o^  agency, 
that  of  agency,  express  or  implied.  Mere  relationship,  however 
close,  creates  no  obligation.  Parents  are  not  bound  to  pay  the 
debts  of  their  son,  nor  a  son  the  debt  of  his  mother.  A  hus- 
band is  not  bound  to  pay  the  debts  of  his  wife,  nor  the  wife 
the  debts  of  her  husband  (b).  Still  less,  of  course,  can  any 
member  of  a  family  be  bound  to  pay  the  debts  of  a  divided 
member,  contracted  after  partition,  for  such  a  state  of  things 
wholly  negatives  the  idea  of  agency  (c).  It  would  be  different 
if  he  had  become  the  heir  of  the  debtor,  or  taken  possession  of 
his  assets.  On  the  other  hand,  all  the  members  of  the  family, 
and  therefore  all  their  property,  divided  or  undivided,  will  be 
liable  for  debts  which  have  been  contracted  on  behalf  of  the 
family  by  one  who  was  authoiised  to  contract  them  (d).  The 
most  common  case  is  that  of  debts  created  by  the  manager  of 
the  family.    He  is,  ex  officio,  the  accredited  agent  of  the  family. 


(z)  Kooppoohman  v.  Chinnayen^  1  Mad.  Reporter,  63. 

(a)  3  B.  L.  R.  F.  B.  34-37.     See  per  cuiHam,  4  I.  A.  253. 

{b)  NaT.  iii.  §  11,  17,  19  ;  Yajnavalkya,  Vishnu,  1  Dig.  313  ;  Vrihaspati, 
1  Dig.  316  ;  Katyayana,  1  Dig.  317  ;  Mootoo  Coamarappa  t.  Uinnoo,  Mad. 
Dec.  of  1855,  183. 

(c)  Narayana  v.  Rayappay  Mad.  Dec.  of  1860,  51. 

[d)  Manu,  viii.  §  166.  1  presume  that  as  in  the  case  of  partnership  debts, 
the  joint  property  would  be  primarily  liable,  and  thu  separate  property  only  in 
case  it  proved  insufficient. 
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Cases  of  agency,  and  authorised  to  bind  them  for  all  proper  and  necessary  pur- 
poses, within  the  scope  of  his  agency  (e).  But  the  liability  of 
the  family  is  not  limited  to  contracts  made,  or  debts  incurred 
by  him.  "  The  householder  is  liable  for  whatever  has  been 
spent  for  the  benefit  of  the  family  by  the  pupil,  apprentice/ 
slave,,  wife,  agent  or  commissioned  servant "  (/).  Of  course 
this  implies  that  the  persons  referred  to  have  acted  either  with 
an  express  authority,  or  under  circumstances  of  such  pressing 
necessity  that  an  authority  may  be  implied.  Narada  says, 
"  Debts  contracted  by  the  wife  never  fell  upon  the  husband, 
unless  they  were  contracted  for  necessaries  at  a  time  of  distress, 
for  the  household  expenses  have  to  be  defrayed  by  the  man  "  (g). 
A  fortiori  the  husband  is  liable  for  any  debts  contracted  by  a 
wife  in  a  business  which  he  has  assigned  to  her  to  manage  (A). 
And  on  the  same  principle  it  has  been  stated  "  that  persons 
carrying  on  a  family  business,  in  the  profits  of  which  all  the 
members  of  the  family  would  participate,  must  have  authority 
to  pledge  the  joint  family  property  and  credit  fgr  the  ordinary 
purposes  of  the  business.  And  therefore  that  debts  honestly 
incurred  in  carrying  on  such  business  must  over-ride  the  rights 
of  all  members  of  the  joint  fiamily  in  property  acquired  with 
funds  derived  from  the  joint  business  "  («).  But  debts  con- 
tracted by  any  individual  member  of  a  joint  family,  for  his  own 
personal  benefit,  will  not  bind  the  family  property  (k).  It  is 
said,  however,  that  a  subsequent  promise  by  one  member  of  a 
family  to  pay  the  individual  debt  of  another  member,  pre- 
viously contracted,  would  bind  him  (l).  But  such  a  promise 
would  now  be  held  invalid  for  want  of  consideration  (m). 


{e)  What  are  such  necessaiy  paix)oses  wiU  be  examined  fuUy  in  the  next 
chapter,  §  300. 

(/)  Nar.  iu.  §  12,  13  ;  Vish.  1  Dig.  296  ;  Mann,  viii.  §  167  ;  Yajn.  1  Dig. 
813  ;  Katyay.  1  Dig.  296,  319  ;  1  W.  MacN.  286. 

iSf)  Nar.  Hi.  §  19. 

(h)  Yajn.  Vrihasp.  1  Dig.  317,  318  ;  2  W.  MacN.  278,  281. 

(»)  Per  PotUifex,  J.,  1  Oalc.  275. 

{k)  Veerwppen  v.  Brunton,  Mad.  Dec.  1850, 124  ;  Soobramaneya  t.  Paroo* 
neUioLppa,  Mad.  Dec.  of  1851, 129. 

(l)  Nar.  iii   §  17  ;  Vrihasp.  Katyay.  1  Dig.  316,  817. 

(m)  Indian  Ck>ntract  Act  (IX.  of  1872),  s.  25. 


CHAPTER  X. 

ALIENATIONS. 

§  290.  The  law  of  alienation  falls  naturally  into  two  BiTiaion  of  sub- 
branches,  according  as  the  property  in  question  is  joint  or  ^^^' 
several.  Further  distinctions  arise  under  each  head  with 
respect  to  the  nature  of  the  property,  as  being  movable  or 
immovable.  Again  under  the  first  branch,  the  person  who 
makes  the  alienation  may  do  so,  in  his  capacity  of  father  of 
the  fianily,  or  manager  of  the  corporation,  or  merely  as  a 
private  member  of  the  corporation.  Again  the  act  in  dispute 
may  purport  to  dispose  of  more  than  the  alienor's  share  in  the 
entire  property,  or  of  a  portion  equal  to  or  less  than  his  share. 
Finally,  in  each  particular  instance  the  validity  of  the  trans- 
action will  vary,  according  as  it  is  decided  by  the  law  of  the 
Mitakshara  or  of  the  Daya  Bhaga.  I  shall  first  examine  the 
position  of  the  &ther  of  the  family  under  Mitakshara  law. 

§  291.  I  have  already  explained  the  process  by  which  the  Power  of  father 
fether  descended  from  being  the  head  of  the  Patriarchal  Family  <>^«'  moTables. 
to  be  the  manager  of  a  Joint  Family,  in  which  the  sons  acquired 
by  birth  rights  almost  equal  to  his  own  (a).  But  in  respect  of 
movables  he  was  still  asserted  by  Yijnaneswara  to  possess  a 
larger  power  of  disposition,  even  though  they  were  ancestral. 
The  texts  upon  which  he  founds  this  opinion  may  either  be  a 
survival  from  the  period  when  the  father  actually  possessed  a 
higher  power  than  belongs  to  him  at  present,  or,  more  probably, 
merely  indicate  the  authority  which  the  manager  of  a  family 
would  necessarily  possess  over  the  class  of  articles  which  would 
come  under  the  head  of  movables  in  early  times  (ft).  In  feet 
Vijnaneswara  himself  does  not  claim  for  the  fether  an  absolute 

(a)  See  anU,  §  204,  226.  (b)  See  ante,  §  228,  229. 
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power  of  disposing  of  movables  at  his  own  pleasure,  but  only 
an  "  independent  power  in  the  disposal  of  them  for  indispensable 
acts  of  duty,  and  for  purposes  prescribed  by  texts  of  law,  as 
gifts  through  affection,  support  of  the  family,  relief  from  dis- 
tress and  so  forth,"  and  this  is  the  view  taken  by  Sir  Thomas 
Strange  and  Dr.  Mayr  (c).  Mr.  Colebrooke  and  Mr.  MacXagh- 
ten,  however,  appear  to  lay  it  down,  that  in  regard  to  ancestral 
movables  the  power  of  the  father  is  only  limited  by  his  own 
discretion,  and  by  a  sense  of  spiritual  responsibility  (d).  The 
point  has  arisen  incidentally  in  several  cases,  but  except  in  one 
instance  has  never  received  a  fiiU  discussion.  In  a  case  in 
the  High  Court  of  Bengal,  it  was  said, "  By  the  Mitakshara  law 
the  son  has  a  vested  right  of  inheritance  in  the  ancestral  im- 
movable property  ;  on  the  other  hand,  the  fether  has  it  in  his 
power  to  dispose  as  he  likes  of  all  acquired  and  all  personal 
property  "  (e).  This  latter  remark,  however,  was  merely  obiter 
dictum.  In  Madras  a  son  sued  his  father  for  a  partition  of 
property,  partly  house  property  and  partly  jewels.  As  regards 
the  latter,  Bittleston,  J.,  quoted  the  texts  of  the  Mitakshara 
(I.  i.  §  21,  24)  as  showing  that  "  it  does  not  follow  that  the 
plaintiff  has  any  right  to  complain  of  his  father  having  made 
an  unjust  and  partial  distribution  of  them"  (/).  What  the 
father  was  said  by  the  plaintiff  himself  to  have  done  was,  that 
he  gave  the  bulk  of  the  jewels  to  the  daughters  of  the  family, 
only  giving  one  to  the  wife  of  his  son.  Possibly  this  was  only 
the  sort  of  family  arrangement  which  the  Mayukha  intimates 
as  being  within  the  powers  of  the  head  of  the  family  (g).  In 
any  case  the  remark  was  extra-judicial,  as  the  learned  judge 
went  on  to  decide  that  none  of  the  property  sued  for  was 
ancestral.  In  a  later  Madras  case,  a  son  had  sued  for  a  declara- 
tion of  his  right  to  succeed  to  the  whole  of  the  ancestral  pro- 
perty, movable  and  immovable,  in  his  father's  possession,  and 
for  an  injunction  against  waste.    The  original  and  appellate 


(c)  Mit.  i.  1,  §  27  ;  1  Stra.  H.  L.  20,  261  ;  Mayr,  p.  40. 

{d)  2  Stra.  H.  L.  9,  436,  441  ;  1  W.  MacN.  3.  The  latter  passage  was 
cited  with  approval  by  the  P.  C,  6  M.  I.  A.  77,  but  this  point  was  not  then 
before  them.  M.  Gibelin  states  the  law  with  the  same  generality.  1  Gib. 
126  ;  2  Gib.  14 ;  and  Dr.  Wilson,  Works,  v.  69. 

(e)  Sudanund  v.  BonomalUe,  Marsh.  320. 

(/)  Nallatumbi  r.  Mukunda,  3  Mad.  H.  C.  456. 

(y)  V.  May,  iv.  1,  §  6  ;  arUt^  228. 
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Courts  decreed  in  his  favour  as  regards  the  immovable,  but  Power  orer 
not  as  regards  the  movable  property,  "  on  the  ground  that  the  ^^y^bl^ 
defendant  had  the  absolute  right  to  dispose  of  such  portion." 
The  High  Court  dismissed  the  suit,  considering  that  the  plain- 
tiff was  claiming  a  right  to  the  whole  property,  which  he  did 
not  possess.  They  did  not  notice  the  distinction  taken  below 
between  movables  and  immovables,  simply  observing,  "As 
only  son  he  has  a  present  proprietary  interest  in  one  undivided 
moiety  of  the  property,  and  nothing  more.  Consequently,  the 
suit  for  the  establishment  of  an  existing  reversionary  right  in 
him  as  heir  to  the  whole  property  on  the  death  of  the  defendant, 
and  the  decrees  declaring  such  rights,  are  groundless  "  (A).  In 
the  N.  W.  Provinces  the  point  has  been  spoken  of  as  being 
"  the  subject  of  much  discussion."  The  question  then  before 
the  Court  was  whether  ancestral  movables  were  chargeable 
with  maintenance.  This  it  was  held  that  they  were,  since  what- 
ever might  be  the  father's  power  of  disposal,  they  were  not  the 
subject  of  such  separate  o^vnership  by  him  as  to  be  free  from 
the  ordinary  charges  affecting  Hindu  inheritance  (/).  In  one 
case  in  the  Privy  Council,  where  the  extent  of  a  father's  power 
of  disposal  inter  mvos  became  material,  as  determining  his  testa- 
mentary power,  the  Judicial  Committee  said  that  in  cases  under 
the  Mitakshara  law,  "  a  Hindu  without  male  descendants  may 
dispose  by  will  of  his  separate  and  self-acquired  property, 
whether  movable  or  immovable  ;  and  that  one  having  male 
descendants  may  so  dispose  of  self-acquired  property,  if  mova- 
ble, subject  perhaps  to  the  restriction  that  he  cannot  wholly 
disinherit  any  one  of  such  descendants  "  (k).  Here  it  is  not 
suggested  that  he  had  any  such  power  over  movables,  when 
not  self-acquired  but  ancestral.  A  case  of  exactly  that  nature 
was  recently  before  the  Privy  Council  on  appeal  from  Madras. 
There  it  was  attempted  to  set  aside  a  will  by  which  the  testator 
left  only  about  one  eleventh  of  his  whole  property  to  his  only 
son,  bequeathing  the  rest  to  his  divided  brother.  The  property 
was  all  movable  (/).     The  lower  Court  found  that  the  property 


ih)  Rayacharlu  v.  Venhataramaniah,  4  Mad.  H.  C.  60. 

(i)  ShU)  Dayee  v.  Dotrrga  Pershad,  4  N.  W.  P.  H.  C.  70. 

{k)  Beer  Pertab  v.  Rajendar  Pertab,  12  M.  I.  A.  38. 

{I)  It  is  not  so  stated  in  the  report,  probably  because  no  argument  was 
directed  to  the  point,  but  the  fact  was  so.  It  was  all  in  government  paper, 
except  two  or  three  houses  of  trifling  value. — J.  D.  M. 
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was  self-acquired,  and  therefore  held  the  will  valid.  On  appeal 
the  entire  argument  before  the  Judicial  Committee  wa43  directed 
to  overthrow  or  support  this  finding.  It  was  never  contended 
on  behalf  of  the  respondent  in  any  of  the  Courts  that  the  fether 
would  have  had  an  absolute  power  of  disposition  over  the  pro- 
perty, 849  being  movable,  even  if  it  was  ancestral — though  such 
an  argument,  if  well  founded,  would  have  been  a  complete 
answer  to  the  contention  of  the  appellant  (wt).  Of  course  this 
is  only  a  negative  inference.  But  considering  the  experience 
of  the  counsel  who  appeared  for  the  respondent,  it  seems  de- 
serving of  much  weight.  The  point  wa43  raised  in  a  somewhat 
similar  case  in  Bombay,  and  decided.  There  a  Hindu  under 
the  Mitakshara  law  died  possessed  of  a  large  amount  of  ances- 
tral movable  property,  and  with  two  undivided  sons.  By  his 
will  he  bequeathed  to  one  of  his  sons  nearly  the  whole  of  the 
property.  The  Court,  after  reviewing  the  provisions  of  the 
Mitakshara  and  Mayukha,  and  the  dicta  in  Marshall  and  12 
Moore,  I.  A.  already  quoted,  set  aside  the  will.  They  held  that  it 
could  not  be  valid  either  as  a  gift  or  a  partition.  They  said, 
"  It  would  be  impossible  to  hold  a  gift  of  the  great  bulk  of  the 
family  property  to  one  son,  to  the  exclusion  of  the  other,  to  be 
a  gift  prescribed  by  texts  of  law  ;  for  the  texts  which  we  next 
quote  distinctly  prohibit  such  an  unequal  distribution  "  (n). 
That  is  to  say,  the  Court  adopted  the  opinion  of  Sir  Thomas 
Strange,  that  the  fether  has  a  special  power  of  dealing  with 
ancestral  movable  property,  but  only  for  certain  very  special 
purposes,  specified  by  the  Mitakshara.  Whenever  the  case 
arises  again,  the  contention  probably  will  be  to  bring  the 
alienation  within  those  purposes. 

§  292.  Except  in  this  instance,  and  in  regard  to  the  liability 
for  his  debts  (§  280),  there  is  under  Mitakshara  law  no  distinction 
between  a  father  and  his  sons.  They  are  simply  coparceners  {o). 
So  long  as  he  is  capable,  the  father  is  the  head  and  manager  of 
the  family.    He  is  entitled  to  the  possession  of  the  joint  pro- 


(wi)  Pavliem  VaUoo  v.  P.  Sooryak,  4  I.  A.  109. 

(n)  Lak^mcm  Dada  Naik  v.  Ramchandra,  1  Bomb.  L.  B.  561,  practicaUj 
overruling  the  previous  decision  in  Ramchandra  Dada  Naik  v.  Mahader, 
1  Bomb.  H.  C.  Appx.  76  (2nd  ed.). 

(o)  See  per  curiam^  2  Mad.  H.  C.  417  ;  4  Mad.  H.  C.  61  ;  6  W.  R.  256  ; 
7  N.  W.  P.  H.  C.  279. 
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perty.    He  directs  the  concerns  of  the  family  within  itself,  and  Restricted  by 

represents  it  to  the  world  {p).     But  as  regards  substantial  ^     **  *^"^* 

proprietorship,  he  has  no  greater  interest  in  the  joint  property 

than  any  of  his  sons.     If  the  property  is  ancestral,  each  by 

birth  acquires  an  interest  equal  to  his  own.     If  it  is  acquired 

by  joint  labour  or  joint  funds,  then,  from  the  very  nature  of 

the  case,  all  stand  on  the  same  footing.    And  in  the  same 

manner  his  grandsons  and  great-grandsons  severally  take  an 

interest  on  their  respective  births  in  the  rights  of  their  fathers 

who  represent  them,  and  therefore  in  unascertained  shares  of  the 

entire  property  (§  244).    It  is  therefore  an  established  rule  that 

a  fether  can  make  no  disposition  of  the  joint  property  which  will 

prejudice  his  issue,  unless  he  obtains  their  assent,  if  they  are 

able  to  give  it,  or  unless  there  is  some  established  necessity 

or  moral  or  religious  obligation  to  justify  the  transaction. 

And  it  makes  not  the  least  difference  whether  the  disposition  is 

in  favour  of  a  stranger  or  one  of  the  femily  themselves.    The 

test  is,  whether  it  is  an  infringement  upon  their  vested  rights  {q). 

For  instance,  where  the  father  had  given  a  lease  of  land  to 

the  family  dewan  as  a  reward  for  faithful  services,  during  the 

minority,  and  therefore  without  the  consent  of  his  sons,  the 

lease  was  set  aside  (r).     On  the  same  principle,  it  has  been 

held  that  one  of  several  coparceners  has  a  right  to  forbid  the 

common  property  being  dealt  with  in  any  way  that  alters  its 

character;  as,  for  instance,  by  building  upon  it  («);  or  that 

places  any  part  of  it  in  the  exclusive  possession  of  one,  so  as 

to  bar  the  joint  rights  of  the  others  (/).    Of  course  it  would  be 

otherwise  if  such  acts  were  done  in  the  ordinary  course  of 

management,  as  by  building  on  building-land,  or  leasing  out 

houses  held  as  an  investment. 

§  293.  The  same  principles  govern  the  case  of  an  impartible  Zemindary. 
Zemindary  when  it  is  joint  property  (§  252),  though  their 


(p)  BuUUo  Dai  v.  Sham  Lai,  1  All.  11, 

(9)  Bham  Singh  v.  Mt.  Umraotee,  2  S.  D.  75  (92)  ;  Motee  Loll  v.  MiUer- 
jeetf  6  S.  D.  71  (82)  ;  Jlaja  Ram  Tevxirry  v.  Luchman  Pcrshad,  8  W.  B.  15. 

(r)  Pratabnarayan  v.  Ct.  of  Wards,  3  B.  L.  R.  A.  C.  21 ;  MuUumarcm  v. 
Lakthmi,  Mad.  Dec.  of  1860,  227. 

(«)  Jankee  Singh  ▼.  Bukhooree,  8.  D.  of  1866,  761 ;  Tndurdeonarain  v. 
TooUeenarain,  8.  D.  of  1857,  765  ;  Ourudas  v.  Bijaya,  1  B.  L.  R.  A.  C.  108 ; 
Sheoperghad  v.  Leda  Singh,  12  B.  L.  R.  188. 

(0  StalkarU  v.  Gopal  Panday,  12  B.  L.  R.  197. 
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Casetf  imparti-  application  is  necessarily  diflferent.  The  Zemindar  for  the 
eprope  y.  ^.^^  being  is  absolute  owner  of  the  whole  income  of  the 
Zemindarj,  its  savings,  and  the  investments  acquired  with 
such  savings  ( §  258).  Consequently  none  of  his  coparceners, 
lineal  or  collateral,  possess  any  interest  in  these  which  can 
entitle  them  to  control  him  in  their  disposal.  "  Instead  of 
several  members  of  the  family  holding  the  property  in  common, 
one  takes  it  in  its  entirety,  and  the  common  law  rights  of 
the  others,  who  would  be  coparceners  of  partible  property, 
are  reduced  to  rights  of  survivorship  to  the  possession  of  the 
whole,  dependent  upon  the  same  contingency  as  the  rights  of 
survivorship  of  coparceners  inter  se  to  the  undivided  share  of 
each;  and  to  a  provision  for  maintenance  in  lieu  of  copar- 
cenary shares  (w).  But  this  right  to  the  whole,  w^hether  it  be 
a  right  of  survivorship  or  of  succession,  carries  with  it  a  right 
to  secure  the  undiminished  descent  of  the  whole.  Acts  which 
only  affect  the  life  interest  of  the  Zemindar  do  not  injure  the 
other  members,  but  acts  which  affect  their  reversionary  interest 
do  injure  them.  The  result,  therefore,  seems  to  be,  that  the 
holder  of  an  impartible  Zemindary  under  Mitakshara  law  is  in 
much  the  same  position  as  a  widow  inheriting  the  estate  of  her 
husband.  His  acts  or  alienations  are  good  for  his  life,  but  not 
beyond  it.  At  his  death  they  are  voidable  at  the  option  of  his 
successor,  if  made  without  consent,  or  without  necessity  (x). 
Cases  of  this  sort  naturally  arise  alm(3st  entirely  in  Madras,  and 
there  are  often  complicated  by  considerations  arising  out  of 
Madras  Reg.  XXV.  of  1802,  s.  8  (y).  It  authorises  Zemindars 
to  transfer  their  proprietary  right  in  their  Zemindaries,  in  whole 
or  in  part,  without  the  previous  consent  of  Government,  and 
declares  such  transfers  to  be  valid,  provided  they  shall  not  be 
repugnant  to  the  Hindu  laws  ;  but  it  renders  necessary  certain 
steps  m  the  way  of  registration,  and  apportionment  of  the 
assessment ;  in  default  of  which  "  such  sale,  gift,  or  transfer 


(u)  Yenumula  Qaundevamma  v.  Ramandoray  6  Mad.  H.  C.  105,  per 
Scotland^  C.  J.  See,  however,  as  to  survivorship,  the  remarks  of  the  P.  C.,  12 
M.  I.  A.  540,  §  461. 

(x)  Vcnkata  Nedadry  v.  Enoogunty,  1  Mad.  Dec.  284,  3  Kn.  27  ;  Rama- 
chendra  v.  Jof/anada,  Mad.  Dec.  of  1861,  162  ;  Malavaroya  v.  Oppayi,  1 
Mad.  H.  C.  849. 

(y)  See  Subharayulu  v.  Rama  Reddi,  1  Mad.  H.  C.  141  ;  PiichakuUi  v. 
Fownammaf  ib.  \i%  ;  per  curiam,  2  Mad.  H.  C.  139,  143. 
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shall  be  of  no  legal  force  or  effect."  The  result  of  a  neglect  Zemindaries  in 
of  these  provisions  has  been  matter  of  much,  and  conflicting, 
-discufision  (a).  But  it  is  quite  clear  that  a  compliance  with 
those  provisions  does  not  enable  the  Zemindar  to  do  anything 
which  the  Hindu  law  does  not  authorize.  The  Regulation 
waives  all  opposition  on  the  part  of  Government,  but  does  not 
affect  the  rights  of  heirs  (a).  As  Holloway,  J.,  said  in  one 
case, "  The  ratio  decidendi  of  all  the  cases  down  to  the  two 
latest  (in  1  Mad.  H.  C.,pp.  148, 455)  clearly  is,  that  the  Zemin- 
dar has  an  estate  analogous  to  an  estate  taO,  as  it  originally 
stood  upon  the  statute  De  Bonis.  He  is  the  owner,  but  can 
neither  encumber  nor  alienate  beyond  the  period  of  his  own 
life.  If  he  had  sold,  the  sale  would  be  inoperative  beyond  his 
own  life,  and  would  amount  merely  to  an  alienation  of  his  life 
interest "  (b), 

§  294.  On  the  same  principle,  not  only  actual  alienations  of  Charges  and 
part  of  a  Zemindary,  but  any  transactions  which  have  the  effect  ^®*^^ 
of  diminishing  its  value  in  the  hands  of  the  heir,  have  been  held 
invalid  against  him.  For  instance,  it  has  been  decided  that  a 
Zemindar  "  could  no  more  charge  a  perpetual  annuity  upon  the 
income  of  the  Zemindary  than  alienate  the  corpus  *'  (c).  Simi- 
larly, leases  of  Zemindary  land,  either  at  no  rent,  or  at  a  favour- 
able rent,  when  not  made  bond  fide  as  a  premium  on  the 
cultivation  of  waste  (rf),  have  been  held  not  binding  on  the  suc- 
cessors, though  in  terms  they  were  perpetual  and  irrevocable  («). 
And  the  same  ruling  has  been  applied  by  the  Bengal  High 
Court  in  regard  to  leases  and  alienations  of  estates  governed  by 
the  Mitakshara  law  (/).    There  are,  however,  two  cases  in  the 

(z)  See  Sytd  Alt  v.  Zemindar  of  Salur,  3  Mad.  H.  C.  5  ;  VeTikatetiDara  v. 
Alagoo  Moottoo^  8  M.  I.  A.  326  ;  Kondappa  t.  Annamalayf  i  Mad.  H.  0.  396. 

(a)  See  too  Eeg.  IV.  of  1822. 

(6)  ChintalapcUi  v.  Zeminciar  of  Vizianoffram,  2  Mad.  H.  C.  128  ; 
Pareyasawmi  v.  Salugai  Tevar,  8  Mad.  H.  C.  157. 

(c)  Narayana  v.  Harisckendana,  1  Mad.  H.  C.  455. 

id)  See  Mad.  Reg.  XXX.  of  1802,  as.  2,  9,  12, 15  ;  Mad.  Act  VIII.  of  1865, 
88.  3,  4,  11. 

(e)  Viswasu  v.  Vahidally,  Mad.  Dec.  of  1849,  51  ;  Oode  Janakaiya  v. 
Patri  Suramnif  Mad.  Dec.  of  1861,  58  ;  Gode  Narayana  v.  YeraTikif  ib.  69  ; 
Venkata  Krishna  v.  Suriya,  Mad.  Dec.  of  1862,  19 ;  per  curiam^  4  Mad. 
H.  C.  471.  Some  of  these  decisions  went  upon  the  Reg.  XXV.  of  1802,  s.  8, 
which  has  been  held  not  to  apply  to  leases.  Venkaiatwara  ▼.  Alagoo  MooUoo, 
8  M.  I.  A.  327. 

(/)  Pratabna/rayan  ▼.  Ct.  of  Wardt,  8  B.  L.  R.  A.  C.  21  ;  Ram  Narain 
V.  PeHim  Singh,  11  B  L.  B.  897. 
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Privy  Council  which  would  seem  to  indicate  that  the  above  doc- 
trine is  not  universally  true.  In  the  first  the  Judicial  Com- 
mittee drew  a  distinction  between  Amarum  or  Kaitubadt/ gr&nta 
which  were  resumable  at  the  will  of  the  Zemindar,  and  AltumgJia 
Etuims,  which  were  binding  in  perpetuity.  They  held  the  par- 
ticular instance  to  come  under  the  former  head,  so  that  there 
was  in  feet  no  decision  that  the  latter  species  of  grants  would 
in  every  case  be  binding  on  the  successor  (g).  In  the  second 
case  the  Committee  decided  that  a  perpetual  lease  at  a  low  rent, 
granted  in  consideration  of  military  services,  bound  the  suc- 
cessor of  the  Zemindar  who  had  granted  it.  There,  however, 
the  only  point  taken  against  the  validity  of  the  lease  was  that  it 
had  not  been  registered  under  Reg.  XXV.  of  1 802,  s.  8.  This  sec- 
tion was  decided  not  to  apply.  But  Lord  Kingsdown,  at  the  end  of 
his  judgment,  suggested  the  very  point  now  under  consideration. 
He  said,  "It  is  not  very  obvious  upon  what  principle  it  can  be 
held  that  an  instrument  good  against  the  party  making  it  is  bad 
against  an  heir,  if  the  ancestor  had  an  absolute  power  of  aliena- 
tion. If  the  successor  is,  as  we  should  term  it,  a  remainderman, 
or  claiming  by  a  title  which  the  ancestor  could  not  defeat,  the 
case,  of  course,  is  diflPerent "  {h).  Neither  of  these  decisions  can, 
I  imagine,  be  held  to  decide  the  point.  Finally,  debts  or  obli- 
gations contracted  by  a  Zemindar,  which  were  neither  necessary 
nor  beneficial  to  the  family,  have  been  held  not  to  bind  suc- 
cessors other  than  sons  (/). 

§  205.  On  the  other  hand,  the  whole  principle  upon  which 
the  above  series  of  decisions  depends  was  attacked  by  Couch, 
C.  J.,  in  a  case  before  the  High  Court  of  Bengal.  There  an 
impartible  estate,  which  descended  by  the  law  of  primogeniture, 
was  held  during  the  mutiny  by  a  rebel.  He  was  sentenced  to 
death,  and  his  estate  confiscated  under  Act  XXV.  of  1857. 
The  family  was  governed  by  Mitakshara  law.  The  son  of  the 
rebel  claimed  the  estate,  on  the  ground  that  by  birth  a  joint 
interest  in  the  estate  vested  in  him,  and  that  the  confisca- 
tion could  only  apply  to  the  life  interest  of  his  father.    This 


(g)   Unide  v.  Pemri' %8awmy,  7  M.  I.  A.  128. 
(h)   VenkcUastoara  v.  A  lagoo  MoottoOj  8  M.  I.  A.  327,  338. 
(i)  Pareyamwrny  v.  Salugai^  8  Mad.  H.  C.  157  ;  KoscUarama  v.  SalugaJi, 
ib.  189,  overruled  on  another  point  in  the  P.  C.  5  I.  A.  61. 
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contention  was  overruled.    The  Chief  Justice  said,  "  The  ques-  Rigiit  of  son  to 

tion  appears  to  be  reduced  to  this  : — Is  the  law  of  Mitakshara,  p™o^erty  denied. 

by  which  each  son  has  by  birth  a  property  in  the  paternal  or 

ancestral  estate  (ch.  i.  s.  1,  v.  27),  consistent  with  the  custom 

that  the  estate  is  impartible,  and  descends  to  the  eldest  son  ? 

The  property  by  birth  gives  to  each  son  a  right  to  compel  the 

fether  to  divide  the  estate,  which  is  inconsistent  with  the  estate 

being  impartible.     On  the  father's  death  the  whole  estate  goes 

to  the  eldest  son,  and  the  property  by  birth  in  the  others  has 

no  effect.     Property  by  birth  in  such  an  estate  is  a  right  which 

can  never  be  enjoyed  by  the  younger  sons.    It  is  not  only  not 

necessary  to  secure  the  estate  to  the  eldest  son,  but  if  it  had 

effect  in  respect  to  the  younger  sons,  it  would  prevent  it.    This 

part  of  the  Mitakshara  law  cannot  be  reconciled  with  the  custom, 

and  we  think  we  should  hold  it  is  not  applicable  to  this  estate." 

"The  plaintiff's  case,  in  truth,  is  that  only  the  eldest  son 

becomes  a  co-owner  with  his  fether,  which  is  not  the  law  of  the 

Mitakshara.    Either  all  the  sons  must  become  so,  or  none  of 

them  do,  and  the  right  of  the  eldest  is  only  to  inherit  on  his 

father's  death "  (k).     But,  with  great  submission,  it  may  be 

asked,  whether  this  last  dilemma  is  a  sound  one  ?    May  not  the 

principle  be  that  which  was  stated  by  Scotland,  C.  J.  (/),  viz.,  that 

the  law  of  the  Mitakshara  which  governs  joint  property  applies 

to  impartible  estates,  except  so  fiar  as  their  mode  of  succession 

and  enjoyment  render  it  inapplicable.     The  rule  that  sons  take 

an  interest  by  birth  cannot,  ex  hypothesi,  apply  so  as  to  enable 

them  to  hold  the  estate  jointly,  or  to  divide  it.  But  it  may  very 

well  apply  to  the  extent  of  precluding  the  father  from  leaving 

them  nothing  to  enjoy. 

§  296.  Dispositions  of  property  by  a  father  can  of  course  Right  to  object. 
only  be  objected  to  by  those  who  have  a  joint  interest  with 
him  in  the  property,  either  by  joint  acquisition,  or  by  birth. 
Where  the  objection  is  based  on  the  latter  ground,  it  is  neces- 
sary to  show  that  such  an  interest  vested  in  the  objector  at 

{h)  Thahxyr  KapUnauth  v.  The  Oovemment,  18  B.  L.  R.  445,  458,  460. 
The  Court  in  fact  found  that  the  suit  was  barred  by  limitation.  Possibly  too 
the  case  might  have  been  decided  in  the  same  way  upon  a  different  principle, 
viz. ,  that  even  a  tenant  for  life,  such  as  a  widow,  completely  represents  the 
estate  for  certain  purposes,  and  may  by  his  conduct  defeat  the  interests  of 
reversioners.     See  post,  §  559. 

{I)  6  Mad.  H.  C.  105  ;  ante,  §  29S. 
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his  birth,  or  by  his  birth.  Therefore  a  son  cannot  object  to 
alienations  validly  made  by  his  father  before  he  was  bom  or 
begotten,  because  he  could  only  by  birth  obtain  an  interest 
in  property  which  was  then  existing  in  his  ancestor.  Hence, 
if  at  the  time  of  the  alienation  there  had  been  no  one  in 
existence  whose  assent  was  necessary,  or  if  those  who  were  then 
in  existence  had  consented,  he  could  not  aftenv^ards  object  on 
the  ground  that  there  was  no  necessity  for  the  transaction  (m). 
On  the  other  hand,  if  the  alienation  was  made  by  a  father 
without  necessity,  and  without  the  consent  of  sons  then  living, 
it  would  not  only  be  invalid  against  them,  but  also  against  any 
son  bom  before  they  had  ratified  the  transaction;  and  no  con- 
sent given  by  them  after  his  birth  would  render  it  binding  upon 
him  (n).  In  one  case  the  pundits  advised  the  Madras  Sudder 
Court  that  the  rule  as  to  the  rights  of  sons  extended  so  far,  that 
a  man  "  had  not  the  power  to  dispose  of  all  his  property  so  long 
as  he  was  able  to  beget  children,  but  that  he  might  alienate  a 
small  portion  of  the  same,  if  by  so  doing  he  did  not  deprive  his 
issue  then  bora,  or  that  might  be  bom  to  him,  of  the  means  of 
support "  ((?).  This  fiitwah  evidently  rested  on  a  text  of  Vyasa 
cited  in  the  Mitakshara  (I.  i.  §  27):  "  They  who  are  bora,  and 
they  who  are  yet  unbegotten,  and  they  who  are  stiU  in  the 
womb,  require  the  means  of  support.  No  gift  or  sale  should 
therefore  be  made."  But  this  text,  so  far  as  it  applies  to 
sons  yet  unbegotten,  was  treated  by  the  Madras  High 
Court  as  merely  a  moral  precept,  and  they  held  that  the 
rights  of  an  unborn  son  only  extended  to  the  case  of  one  who 
was  in  the  womb  at  the  time  of  the  transaction  complained 

of(i'). 

§  297.  An  adopted  son  stands  in  exactly  the  same  position 
as  a  natural-born  son,  and  has  the  same  right  to  object  to  his 
father's  alienations.  In  two  cases  pundits  have  relied  on  the 
above  text  of  Vyasa,  as  enabling  a  son  who  had  been  adopted 


(m)  Jado  Singh  v.  Mt.  Ranee^  6  N.  W.  P.  H.  C.  113  ;  Raja  Ram  Tewirry 
T.  Luchmun  Pershad,  8  W.  K.  16,  21 ;  Oirdharu  Loll  v.  Kantoo  Loll,  1 
I.  A.  321. 

(n)  Hurodoot  v.  Beer  Narain,  11  W.  R.  480. 

(o)  SoobbaptUten  v.  Jungameeahf  Mad.  Dec.  of  1851,  8. 

( p)  Yekevamian  t.  Agniswarianj  4  Mad.  H.  C.  807.  See  Parichat  t. 
Zalim  Singkf  4  I.  A,  1 59,  where  the  P.  G.  declined  to  pronounce  upon  the 
point. 
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nnder  an  authority  from  the  father  to  set  aside  alienations  Alienations  after 
made  by  the  father  himself,  before  the  adoption  but  after  the  *^  °"  ^' 
authority;  the  ground  being,  that  the  possession  of  an  autho- 
rity to  adopt  by  the  widow  was  equivalent  to  a  pregnancy  (q). 
But  this  principle  must  now  be  taken  as  being  overruled  (r), 
and  there  can  be  no  doubt  that  the  interests  of  an  adopted  son 
arise  for  the  first  time  on  his  adoption,  and  that  he  cannot 
after  his  adoption  set  aside  any  transaction  which  was  valid 
when  it  took  place,  at  all  events  as  against  his  adopting 
father  (s), 

§  298.  A  father  who  is  separated  from  his  sons  can,  of  course,  Separate  pro- 
dispose  at  pleasure,  not  only  of  his  share,  but  of  all  property  P^^'^J^* 
acquired  after  partition;  since  as  to  the  former  the  sons  have 
relinquished  the  rights  they  obtained  by  birth,  and  as  to  the 
latter  they  never  had  any  such  rights  (^).     Primd  facie  one 
would  imagine  the  same  rule  must  apply  as  to  self-acquisition, 
and  on  the  same  grounds.     Self-acquisition  ex  vi  termini  does  Self-acquisitions. 
V.  not  belong  to  the  co-heirs  (w),  and  in  one  passage  Vijnaneswara 

expressly  states  that  "  the  son  must  acquiesce  in  the  father's 
disposal  of  his  own  self-acquired  property  "  {x).  In  an  earlier 
passage,  however,  he  states  that  the  father  "  is  subject  to  the 
control  of  his  sons  and  the  rest,  in  regard  to  the  immovable 
estate,  whether  acquired  by  himself,  or  inherited  from  his 
father  or  other  predecessor,"  citing  as  an  authority  the  text  of 
Vyasa  above  quoted  (y).  Hence  a  conflict  of  decisions  has 
arisen  as  to  whether  self-acquired  immovables  are  absolutely  at 
the  father's  disposal  or  not.  In  Madras  it  has  been  held  that 
they  are  not,  and  in  this  opinion  Mr.  Colebrooke  and  Sir 
Thomas  Strange  concur  {z).    There  is  also  a  decision  of  the 

(g)  Ram.  Kishen  v.  ML  Stri  Muttee,  3  S.  D.  867  (489,  495)  ;  Nagalutch- 
mu  Y.  Qopoo  Nadaraja,  6  M.  I.  A.  320,  axid  per  curiam,  Mad.  Dec.  of  1852, 
117. 

(r)  Sgq  anU,  §178,  179. 

(«)  Sudanund  v.  SoorjoTtionee,  11  W.  R.  436. 

{t)  Nar.  xiii.  §  43  ;  V.  Chint.  314  ;  Mit.  i.  1,  §  80  ;  Juvav  v>  Jaki,  Mad. 
Dec.  of  1862,  1.     See  as  to  the  early  law,  anUf  §  209. 

(tt)  Mit.  i.  4,  §  1,  2. 

{x)  Mit.  i.  5,  §  10. 

(y)  Mit  L  1,  §  27.    See  the  earlier  law  discussed  ante,  §  230,  231. 

{z)  1  Stra.  H.  L.  261 ;  2  Stra.  H.  L.  436-441,  450 ;  MuUumaran  v. 
Lakskmi,  Mad.  Dec.  of  1860,  227 ;  Komala  ▼.  Quwjadhera,  Mad.  Dec.  of 
1862,  41.  See  Menatchi  t.  Cheiumbara,  Mad.  Dec.  of  1853,  61  ;  per 
curiam,  8  Mad.  H.  0.  55. 
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Self-acquired        High  Couit  of  the  Noith-west  Provincea  to  the  same  eflPect  (a), 
perty.  ^^^  ^^^  Judicial  Committee,  when  stating  the  power  of  dispo- 

sition possessed  by  a  Hindu  under  Mitakshara  law,  say  that 
"  if  without  descendants  he  may  dispose  by  will  of  his  separate 
and  self-acquired  property,  whether  movable  or  inmiovable;  and 
that  one  having  male  descendants  may  so  dispose  of  self- 
acquired  property,  if  movable,  subject  perhaps  to  the  restric- 
tion that  he  cannot  wholly  disinherit  anyone  of  such  restric- 
tions" (b).  On  the  other  hand,  Mr.  W.  MacNaghten  says,  in 
speaking  of  a  father's  powers,  "  with  respect  to  real  property 
acquired  or  recovered  by  the  occupant,  he  is  at  liberty  to  make 
any  alienation  or  distribution  which  he  may  think  fit,  subject 
only  to  spiritual  responsibility "  (c).  And  this  was  expressly 
determined  to  be  the  law  by  the  High  Court  of  Bengal  on  a 
full  examination  of  all  the  native  texts.  They  said  that  "  the 
apparent  conflict  between  the  passages  of  the  Mitakshara  is 
reconciled,  if  the  right  of  the  sons  in  the  self-acquired  property 
of  the  father  is  treated  as  an  imperfect  right  incapable  of  being 
enforced  "(^.  TheVivada  Chintamoni,  which  is  the  ruling 
authority  in  the  Mithila,  but  which  is  really  little  more  than  a 
compendium  of  the  Mitakshara,  states  without  any  exception 
that  a  father  may  dispose  of  his  self-acquired  property  at  his 
pleasure,  and  this  has  been  affirmed  to  be  the  law  of  that  dis- 
trict by  the  Privy  Council  (e).  The  same  rule  has  been  laid 
down  by  the  High  Courts  of  Bombay  and  the  N.  W.  Pro- 
vinces (/),  and  M.  Gibelin  states  that  the  understanding  in 
Pondicherry  is  to  the  same  effect  (g).  It  may  probably  be  laid 
down  with  little  hesitation  that  the  same  decision  will  be  arrived 
at  in  Madras,  whenever  the  law  comes  to  be  reviewed.  And 
similarly  a  man  is  at  perfect  liberty  to  dispose  of  property 

(a)  Madhasookh  v.  Budrtc,  1  N.  W.  P.  H.  C.  153. 

(6)  12  M.  I.  A.  38. 

(r)  1  W.  MacN.  2,  cited  with  approval  in  the  P.  C,  but  as  to  a  different 
point,  6  M.  I.  A.  77.     See  too  4  M.  I.  A.  1,  103. 

{d)  Muddun  Gopal  v.  Earn  Buksh,  6  W.  R.  71  ;  Ojoodhya  v.  Ram  Sttrun, 
ib.  77  ;  Rajaram  v.  Luchmtin  Pershad,  8  W.  R.  15  ;  Sudanund  v.  Soorjo 
Monecy  11  W.  R.  436. 

(e)  Viv.  Chint.  76,  229,  but  see  p.  309  ;  Btshen  Perkash  v.  Bawa  Misser, 
12  B.  L.  R.  430,  affg.  10  W.  R.  287,  from  which  it  appears  that  the  property 
in  dispute  was  immovable.  See  too  Nana  Nurain  v.  tiuree  PurUhj  9  M.  I.  A. 
96,  121. 

(/)  Oangabai  v.  Vamanji,  2  Bomb.  H.  C.  318  ;  Sital  v.  Madho,  1  AU.  394. 

(^)  1  Gib.  14,  and  sec  per  Scotland,  C.  J.,  6  Mad.  H.  C.  879. 
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which  he  has  inherited  collaterally,  or  in  snch  a  mode  that  his  Persons  who 
descendants  do  not  by  birth  acqnke  an  interest  in  it  (h).  And  by'bh^th.'''^'^'* 
whatever  be  the  nature  of  the  property,  or  the  mode  in  which 
it  hafi  been  acquired,  a  man  without  issue  may  dispose  of  it  at 
his  pleasure,  as  against  his  wife  or  daughters,  or  his  remote 
descendants,  or  his  collateral  relations  (i).  Of  course  as  regards 
collaterals  it  is  assumed  that  it  has  not  been  acquired  by  him 
in  such  a  way  as  to  make  them  coparceners  with  him  in  respect 
of  it  (k), 

§  299.  Any  want  of  capacity  on  the  part  of  the  father  to  Consent, 
alienate  the  family  property,  may  be  supplied  by  the  consent 
of  the  coparceners.  Such  consent  may  either  be  express,  or 
implied  from  thj^ir  conduct  at  or  after  the  time  of  the  transac- 
tion (I),  And  of  course  ratification  will  supply  the  want  of  an 
original  consent ;  such  a  ratification  will  be  inferred  where  a 
son,  with  fiiU  knowledge  of  all  the  facts,  takes  possession  of, 
and  retains  that  which  has  been  purchased  with  the  proceeds  of 
the  property  disposed  of  (m).  Whether  the  consent  of  all  the  co- 
parceners is  necessary  will  depend  upon  the  question,  which  \vt11 
be  discussed  hereafter,  as  to  the  power  of  one  of  several  to  dispose 
of  his  share  (§  307).  If  it  is  the  law  that  he  can  do  so,  then  of 
course  the  consent  of  some  would  bind  their  shares,  though  not 
the  shares  of  the  dissenting  members.  If  the  contrary  is  the 
law,  then  the  consent  of  all  would  be  required  to  give  any 
validity  to  the  transaction.  Where  a  grandfather  alienates 
with  the  consent  of  his  son,  that  consent  binds  an  after-born 
grandson.  But  where  the  grandson  is  already  in  existence,  and 
has  taken  a  vested  interest,  his  father's  consent  would  not  of 
itself  bind  him  (n). 


{h)  See  ante,  §  248. 

(i)  Midraz  Lachmia  v.  Ckalekani,  2  M.  I.  A.  54  ;  Nagaluichmee  v.  Gopoo 
NadUirajay  6  M.  I.  A.  309  ;  Narottam  v.  NarsandaSy  3  Bomb.  A.  C.  6  ; 
Ajoodhia  v.  Kaskee  Gir,  4  N.  W.  P.  H.  C.  31.  These  were  all  cases  of  wills, 
which  of  course  are  less  favoured  than  alienations  irUer  vivos. 

(k)  TayajnanaT.  Perumal,  1  Mad.  H.  C.  61. 

(l)  Aramuga  v.  BaTnasawmy,  Mad.  Dec.  of  1860,  258  ;  VUtcd  Payi  v. 
Aiuintay  Mad.  Dec.  of  1861,  37 ;  Virasaiomy  v.   Varada,  ib.  14o. 

(m)  Gangabai  v.  Vamanji,  2  Bomb.  H.  C.  318  ;  per  curiam^  Modhoo  Dyal 
V.  Kolhur  SingK  B.  L.  E,  Sup.  Vol  1020. 

(n)  Buraik  Chuttur  v.  Oreedharee,  9  W.  R.  337,  where  the  second  proposi- 
tion seems  to  follow  from  the  statement  that  the  grandson,  if  alive  at  the 
alienation,  would  have  had  a  cause  of  action,  notwithstanding  his  father's 
consent. 


w 
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N«oe«aity.  §  800.  Circumstancefl  of  necessity  will  also  justify  a  fether, 

as  head  of  the  fiunily,  in  disposing  of  any  part  of  the  femily. 
In  the  Mitakshara  the  explanation  which  follows  the  text  of 
Vyasa — "  Even  a  single  individual  may  conclude  a  donation, 
mortgage,  or  sale  of  immovable  property,  during  a  season  of 
distress,  for  the  sake  of  the  fiunily,  and  especially  for  pious 
purposes" — seems  to  limit  this  authority  to  cases  where  the 
other  coparceners  are  minors  and  incapable  of  giving  their 
consent  (o).  And  it  has  been  held  in  one  case  in  Bengal  that 
the  consent  of  those  who  are  of  age  cannot  be  dispensed  with, 
even  where  the  transaction  is  for  the  benefit  of  the  femily  (p). 
The  contrary,  however,  was  held  in  other  cases,  and  seems  to 
have  been  Mr.  Colebrooke's  opinion  (q).  The  whole  current  of 
authorities  appears  to  support  the  view  that  the  manager  of  the 
femily  property  has  an  implied  authority  to  do  whatever  is  best 
for  all  concerned,  and  that  no  individual  can  defeat  this  power 
merely  by  withholding  his  consent.  The  powers  of  the  manager 
of  a  Hindu  estate  were  very  fiilly  considered  by  the  Privy 
Coimcil  in  a  case  which  is  always  referred  to  as  setthng  the  law 
on  the  subject  (r).  That  was  the  case  of  a  mother  managing  as 
guardian  for  an  infant  heir.  Of  course  a  fether,  and  head  of 
the  femily,  might  have  greater  powers,  but  could  not  have  less, 
and  it  has  been  repeatedly  held  that  the  principles  laid  down  in 
that  judgment  apply  equally  to  fethers,  or  other  joint  owners, 
when  managing  property  governed  by  the  Mitakshara  law  («). 
Their  Lordships  said  (p.  423)  :  "  The  power  of  the  manager  for 
an  infant  heir  to  charge  an  estate  not  his  own,  is,  under  the 
Hindu  law,  a  limited  and  qualified  power.  It  can  only  be 
exercised  rightly  in  case  of  need,  or  for  the  benefit  of  the 
estate.  But  where,  in  the  particular  instance,  the  charge  is  one 
that  a  prudent  owner  would  make,  in  order  to  benefit  the 

(o)  Mit.  i.  1  ;  §  28,  29. 

ip)  Muthoora  v.  Bootun  Singh,  13  W.  B  30,  ace  1  Stra.  H.  L.  20. 

(9)  J^gemath  v.  Doobo  Misser,  14  W.  E.  80  ;  2  Stra.  H.  L.  840,  348  ; 
Bishambur  v.  SudoMheeh,  1  W.  R.  96. 

(r)  Hunooman  Perthad  v.  Mt,  BaboojeCf  6  M.  I.  A.  893.  The  same  rales 
apply  to  the  case  of  one  who  is  de  facto  though  not  dejure  manager,  ibid.  413. 

(«)  Deotareey.  Damoodkur,  S.  D.  of  18i>9,  1643;  Tandavaraya  y.  Vallif 
1  Mad.  H.  C.  398 ;  Swxrendro  v.  Nundun  Misser,  21  W.  R.  196.  As  to 
alienations  by  manager  for  idol,  see  poity  §  363  ;  by  female  heirs,  po^,  §  542. 
The  manager  for  a  lunatic  has  the  same  power,  Qounmaih  t.  CoUe^or  of 
Monyhyr,  7  W.  B.  6. 
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estate,  the  bond  fide  lender  is  not  affected  by  the  precedent  mis-  p°'*?^.*'^ 
management  of  the  estate.  The  actual  pressure  on  the  estate, 
the  danger  to  be  averted,  or  the  benefit  to  be  conferred  upon 
it,  in  the  particular  instance,  is  the  thing  to  be  regarded  (t). 
But,  of  course,  if  that  danger  arises,  or  has  arisen,  from  any 
misconduct  to  which  the  lender  is  or  has  been  a  party,  he 
cannot  take  advantage  of  his  own  wrong,  to  support  a  charge 
in  his  own  favour  against  the  heir,  grounded  on  a  necessity 
which  his  wrong  has  helped  to  cause,  therefore  the  lender  in 
this  case,  unless  he  is  shown  to  have  acted  maid  Jide,  will  not 
be  affected,  though  it  be  shewn  that,  with  better  management, 
the  estate  might  have  been  kept  free  from  debt.  Their  Lord- 
ships think  that  the  lender  is  bound  to  enquire  into  the 
necessities  for  the  loan,  and  to  satisfy  himself  as  well  as  he  can, 
with  reference  to  the  parties  with  whom  he  is  dealing,  that  the 
manager  is  acting  in  the  particular  instance  for  the  benefit  of 
the  estate  (u).  But  they  think  that  if  he  does  so  enquire,  and 
acts  honestly,  the  real  existence  of  an  alleged  sufficient  and 
reasonably  credited  necessity  is  not  a  condition  precedent  to 
the  validity  of  his  charge  (a?),  and  they  do  not  think  that 
under  such  circumstances  he  is  bound  to  see  to  the  application  of 
the  money  (y).  It  is  obvious  that  money  to  be  secured  on  any 
estate  is  likely  to  be  obtained  upon  easier  terms  than  a  loan 
which  rests  on  mere  personal  security,  and  that,  therefore,  the 
mere  creation  of  a  charge  securing  a  proper  debt,  cannot  be 
viewed  as  improvident  management ;  the  purposes  for  which 
a  loan  is  wanted  are  often  future,  as  respects  the  actual  applica- 
tion, and  a  lender  can  rarely  have,  unless  he  enters  on  the 
management,  the  means  of  controlling  and  directing  the  actual 
application.  Their  Lordships  do  not  think  that  a  boTid  Jide 
creditor  should  suffer  when  he  has  acted  honestly  and  with  due 
caution,  but  is  himself  deceived." 

§  801.  The  case  before  the  Privy  Council  waa  one  of  mort- 


(t)  See  Deotaree  v.  Damoodhur,  ubi  tup. 

(tt)  See  Mt.  NowrvUon  v.  Baboo  Oouree,  6  W.  R.  193.  He  is  not  bound 
to  inquire  into  the  causes  which  produced  the  necessity.  Mohobeer  t.  Joobha 
Singh,  16  W.  R.  221;  Sheorc^  v.  Nukchedee,  14  W.  R.  72. 

(«)  See  Soorendro  v.  Nundun  Mister,  2i  W.  R.  196. 

(y)  See  Sundarayan  t.  SUaramayan,  Mad.  Dec.  of  1861,  1,  where  the 
head  of  the  family  misappropriated  the  money  which  he  had  raised. 
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Necessity  josti- 
f  jing  sale. 


Ancestral  debts. 


gage  and  not  of  sale.  But  it  is  evident  that  the  same  principles 
would  apply  in  either  case.  A  prudent  manager  should  of 
course,  where  it  is  possible,  pay  off  a  debt  from  savings  rather 
than  by  a  sale  of  part  of  the  estate  (z),  and  it  might  be  more 
prudent  to  raise  money  by  mortgage  than  by  sale.  On  the 
other  hand,  where  the  mortgage  was  at  high  interest  it  might  be 
more  prudent  to  sell  than  to  renew  {a).  In  every  case  the 
question  is  one  of  fact,  whether  the  transaction  was  one  which 
a  prudent  owner,  acting  for  his  own  benefit,  would  enter  into. 
A  sale  of  part  of  the  property  in  order  to  raise  money  to  pay  off 
debts  which  bound  the  family,  or  to  discharge  the  claims  of 
government  upon  the  land,  or  to  maintain  the  family,  or  to 
perform  the  necessary  funeral  or  marriage  or  family  ceremonies, 
would  be  proper  if  it  was  prudent  ornecessary  (b).  And  where 
there  are  binding  debts,  which  cannot  otherwise  be  met,  a  sale 
will  be  justifiable  to  pay  them  off,  even  though  there  was  no 
actual  pressure  at  the  time  in  the  shape  of  suits  by  the  creditors 
(c).  For  the  manager  is  not  bound,  and  indeed  ought  not,  to 
put  the  estate  to  the  expense  of  actions.  A  fortiori  of  course 
such  deaUngs  will  be  justified  where  there  are  decrees  in 
existence,  whether  ex  parte  or  otherwise,  which  could  at  any 
moment  be  enforced  against  the  property  {d).  And  the  same 
circumstances  which  would  justify  the  sale  of  part,  might 
justify  the  sale  of  the  whole  property,  though  of  course  a  very 
strong  case  would  have  to  be  made  out. 

§  802.  It  must  be  owned  that  the  principle  of  the  Mitak- 
ehara  that  sons  have  a  right  to  control  their  father  in  the 
alienation  of  the  family  property,  is  almost  nullified  by  the 
other  principle  that  they  are  bound  after  his  death  to  pay 
his  debts,  even  though  contracted  without  necessity ;  and 
by  the  logical  extension  of  that  principle,  recently  laid 
down  by  the  Privy  Council,  that  the  father  is  entitled  to 
sell  the  family  property  in  order  to  pay  off  his  own  debts,  which 

(z)  Mt.  Bukshun  v.  Mt.  Dodhin,  12  W.  R.  337. 

(a)  Muthooi'a  v.  Bootun  Sinyh^  13  W.  R.  30. 

(6)  Bishavibur  v.  Suduaheeby  1  W.  R.  96;  Sacaram  v.  Luxumabai^  Perry, 
0.  C.  129;  SaravanaY.  Muttayi^  6  Mad.  H.  G.  371.  See  KuUar  Singh  r. 
Modho  Dhyaly  5  Wym.  28,  where  it  is  said  the  transaction  must  be  necessary, 
and  not  merely  advantageous. 

(c)  Kaihar  v.  Roop  Singh,  3  N.  W.  P.  H.  C.  4. 

\d)  Purmeuur  v.  Mt.  Qooibee,  11  W.  R.  446;  Sheoraj  ▼.  Nvkchedce,  14 
W.  R  72. 
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were  not  contracted  for  the  benefit  of  the  family,  but  which  Right  of  father 
the  sons  would  be  under  a  moral  obligation  to  discharge  (e),  his^own^debta. 
Hence  the  High  Court  of  Bengal,  in  a  case  similar  to  that 
decided  by  the  Privy  Council,  observed :  "  It  would  therefore 
seem  to  follow  that  any  disposition  of  the  property,  which  is 
reasonably  made  by  the  fether  for  the  purpose  of  discharging  a 
debt  of  this  nature,  that  is,  a  debt  of  the  father  which  does  not 
fall  within  the  exception  (as  being  immoral),  is  one  of  those 
spoken  of  and  authorised  as  unavoidable,  hjMit.  I.  i.  §  28, 29  ; 
the  debt  being  of  such  a  nature  that  the  property  is  ultimately 
liable  to  discharge  it,  the  alienation  of  that  property,  whether 
by  mortgage  or  sale  by  the  father,  upon  reasonable  terms  for  the 
purpose  of  discharging  the  debt,  must  be  substantially  an  una- 
voidable transaction"  (/).  It  seems  to  me  that  the  transaction 
rather  comes  under  the  head  of  those  which  are  authorised  as 
being  for  pious  purposes  ;  both  father  and  sons  being  under  a 
religious  obligation  to  pay  the  debt.  But  of  course,  now  that 
the  liability  is  established,  the  principle  to  which  it  is  to  be 
referred  is  a  matter  only  of  speculative  interest  (g). 

Another  ground  upon  which  alienations  are  valid,  though  Pious  gifts. 
made  without  necessity,  is  in  the  case  of  pious  gifts.  These 
no  doubt  were  looked  upon  by  the  Brahmans  as  being  of 
general  benefit  to  the  family  from  the  store  of  religious  merit 
which  they  procured.  The  subject  will  be  treated  fully  in  the 
chapter  on  religious  endowments  (§  359). 

§  303.  Those  who  deal  with  a  person  who  has  only  a  limited  Burthen  of  proof 
interest  in  property,  and  who  professes  to  dispose  of  a  large  °^  necessity, 
interest,  are  prima  facie  bound  to  make  out  the  facts  which 
authorise  such  a  disposition.  But  the  nature  and  extent  of  the 
proof  which  they  must  offer  will  vary  according  to  the  facts  of 
the  case.  In  Hunooman  Perahad's  case,  it  was  contended  that 
the  burthen  was  discharged  by  showing  an  advance  to  the 
manager,  and  the  factum  of  a  deed  by  him,  and  in  support  of 

(e)  CHrdkaree  LaU  v.  Kanloo  Lolly  1  I.  A.  321;  arUe,  §  280. 

(/)  Muddwn  Gopal  v.  Mt.  OowrunbtUty,  15  B.  L.  E.  264,  271. 

ig)  See  however  the  recent  case  of  Bheknarain  v.  Januk  Sijigh,  2  Calc. 
438,  where  the  High  Court  of  Bengal  denied  that  the  two  last  cases  estab- 
lished the  right  of  a  father  under  Mitakshara  law  to  mortgage  ancestral  pro- 
perty for  debts  not  contracted  for  benefit  of  family  ;  and  the  later  case  of 
Adurmoni  ▼.  Chowdry  Sib,  8  Calc.  1,  where  the  doctrine  in  the  text  was 
laid  down. 
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Proof  of  neceisity  this  a  dictum  of  the  Agra  Sudder  Court  was  quoted.    Upon 

this  the  Judicial  Committee  remarked,  "  It  might  be  a  very 
correct  course  to  adopt  with  reference  to  suits  of  that  particular 
character,  which  was  one  where  the  sons  of  a  living  father  were, 
with  his  suspected  collusion,  attempting  in  a  suit  against  a 
creditor,  to  get  rid  of  the  charge  on  an  ancestral  estate  created 
by  the  father,  on  the  ground  of  the  alleged  misconduct  of  the 
father  in  extravagant  waste  of  the  estate.    Now  it  is  to  be 
observed,  that  a  lender  of  money  may  reasonably  be  expected 
to  prove  the  circumstances  connected  with  his  own  particular 
loan,  but  cannot  reasonably  be  expected  to  know  or  come  pre- 
pared with  proof  of  the  antecedent  economy  and  good  conduct 
of  the  owner  of  an  ancestral  estate,  whilst  the  antecedents  of 
their  father's  career  would  be  more  likely  to  be  in  the  know- 
ledge of  the  sons,  members  of  the  same  family,  than  of  a 
stranger  ;  consequently  this  dictum  may  perhaps  be  supported 
on  the  general  principle  that  the  allegation  and  proof  of  facts, 
^  presumably  in  his  better  knowledge,  is  to  be  looked  for  from 
the  party  who  possesses  that  better  knowledge,  a&  well  as  on 
the  obvious  ground  in  such  suits  of  the  danger  of  collusion 
between  father  and  sons  in  fraud  of  the  creditor  of  the  former. 
Their  Lordships  think  that  the  question  on  whom  does  the 
onics  of  proof  lie  in  such  suits  as  the  present,  is  one  not  capable 
of  a  general  and  inflexible  answer.     The  presumption  proper  to 
be  made  will  vary  with  circumstances,  and  must  be  regulated 
by  and  dependent  on  them.    Thus,  where  the  mortgagee  him- 
self with  whom  the  transaction  took  place,  is  setting  up  a 
charge  in  his  favour  made  by  one  whose  title  to  alienate  he 
necessarily  knew  to  be  limited  and  qualified,  he  Aay  be  reason- 
ably expected  to  allege  and  prove  facts  presumably  better 
known  to  him  than  to  the  infant  heir,  namely  those  facts  which 
embody  the  representations  made  to  him  of  the  alleged  needs 
of  the  estate,  and  the  motives  influencing  his  immediate  loan. 
It  is  to  be  observed  that  the  representations  by  the  manager 
accompanying  the  loan  as  part  of  the  res  gestcB,  and  as  the 
contemporaneous  declarations  of  an  agent,  though  not  actually 
selected  by  the  principal,  have  been  held  to  be  evidence  against 
the  heir  ;  and  as  their  Lordships  are  informed  that  such  primd 
facie  proof  has  been  generally  required  in  the  Supreme  Court  of 
Calcutta,  between  the  lender  and  the  heir,  where  the  lender  is 
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enforcing  his  security  against  the  heir,  they  think  it  reasonable  Bm-then  of  proof 

and  right  that  it  should  be  required.    It  is  obvious,  however, 

that  it  might  be  unreasonable  to  require  such  proof  from  one 

not  an  original  party,  after  a  lapse  of  time  and  enjoyment,  and 

apparent  acquiescence  ;  consequently,  if,  as  is  the  case  here  as 

to  part  of  the  charge,  it  be  created  by  substitution  of  a  new 

security  for  an  older  one,  where  the  consideration  for  the  older 

one  was  an  old  precedent  debt  of  an  ancestor  not  previously 

questioned,  a  presumption  of  the  kind  contended  for  by  the 

appellant  would  be  reasonable  "  (h), 

§  304.  One  point  as  to  which  there  seems  at  first  to  be  a  in  case  of 
conflict  of  decisions,  is  as  to  the  amount  of  proof  incumbent  *^®^"®** 
upon  a  purchaser  under  a  decree,  or  upon  one  who  lends  money 
to  the  manager  of  an  estate  to  pay  off  a  decree,  or  who  pur- 
chases a  part  of  an  estate  from  the  manager  to  supply  him  with 
funds  for  that  purpose.  Is  the  production  of  a  bcmd  fide  decree 
sufficient  of  itself  to  establish  a  case  of  necessity,  or  is  it  in- 
cumbent upon  the  purchaser  or  creditor  to  go  further,  and 
show  that  the  decree  was  passed  for  a  purpose  which  would 
bind  the  estate  ?  The  result  of  the  decisions  appears  to  be, 
that  the  party  who  relies  on  the  decree  is  entitled  to  assume 
that  it  was  properly  passed,  and  that  everything  done  under  it 
was  properly  done.  But  the  extent  to  which  this  will  benefit 
him  depends  upon  the  nature  of  the  decree,  and  the  person 
against  whom  it  was  given.  Where  the  decree  is  against  a 
father  it  conclusively  establishes  that  there  was  a  debt  due  by 
him,  and  as  against  his  issue  nothing  more  is  necessary.  It  is 
not,  as  we  have  seen,  necessary  to  show  that  the  debt  was  for 
the  benefit  of  the  family.  Where  property  is  sold  under  such 
a  decree,  "  the  purchaser  is  not  bound  to  go  back  beyond  the 
decree  to  ascertain  whether  the  Court  was  right  in  giving  the 
decree,  or  having  given  it,  in  putting  up  the  property  for  sale 
under  an  execution  upon  it "  (*).    And  of  course  the  same  rule 


(A)  Hunooman  Pershad  v.  Mt.  Baboojee,  6  M.  I.  A.  pp.  418-420;  Tandava- 
roya  v.  VcUliy  1  Mad.  H.  0.  398;  Vadali  v.  Manda  Appaya,  2  Mad.  H.  0. 
407;  Saravana  v.  Mvttayiy  6  Mad.  H.  C.  371;  LaUa  Bunsetdhur  v.  Koan- 
wur  Bindeicrretj  10  M.  I.  A.  454;  Syvd  Tasoowar  v.  Koonj  BeharUj  3  N. 
W.  P.  H.  C.  8;  Chowdhry  v.  Brcjo  Soondur,  18  W.  E.  77. 

(i)  Per  curiam,  Muddun  Thdkoor  t.  Kantoo  LaU,  1  I.  A.  821,  334.  See 
namerous  cases  following  this  decision,  5  N.  W.  P.  H.  0.  89 ;  23  W.  B.  260; 
24  W.  R.  231,  281,  364;  26  W.  R.  148,  186,  811;  2  Calc.  213. 
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would  apply  where  a  minor  sought  to  set  aside  a  sale  made  by 
his  guardian  in  order  to  pay  off  a  decree  against  the  minor 
himself  (k).  Or  where  the  transaction  was  disputed  by  an 
heir,  not  being  a  coparcener.  For  he  is  bound  to  pay  the 
debts  of  the  person  whose  estate  he  takes  (§  282).  But  it 
would  be  otherwise  where  the  decree  was  given  against  a 
simple  coparcener.  It  would  be  a  perfectly  valid  decree 
against  him,  and  might  during  his  life  be  enforced  by  execu- 
tion and  sale  of  his  interest  in  the  property  (§  284).  But  as 
his  debt  would  not  bind  his  coparceners  or  their  share  in  the 
property,  unless  it  was  contracted  by  their  consent  or  for  their 
benefit  (§  289),  so  a  decree  against  him  can  create  no  higher 
liability.  It  ascertains  his  debt,  but  does  no  more.  If  it  is 
intended  to  procure  payment  of  the  debt,  directly  or  indirectly, 
out  of  the  diares  of  the  other  members,  the  person  who  relies 
upon  the  decree  must  do  something  more  than  merely  produce 
it.  "  It  is  necessary  to  go  further,  and  show  that  those  debts 
themselves  were  such  as  to  be  properly  binding  upon  those  who 
have  not  personally  incurred  them.  If  it  were  otherwise,  the 
debtor,  having  first  borrowed  money  for  his  own  purposes,  and 
mortgaged  family  lands  for  the  satisfaction  of  the  debt,  would 
be  able,  by  the  simple  process  of  admitting  the  debt,  to  render 
the  invalid  unimpeachable,  or  by  discharging  with  borrowed 
money  a  previous  bond  in  itself  wholly  invalid  against  co- 
parcener, would  bind  them  "  (l), 

§  305.  It  has  been  said  that  where  a  debt  is  ancestral,  and 
property  is  sold  to  meet  it,  the  purchaser  is  not  bound  to  enquire 
whether  the  debt  could  have  been  met  from  other  sources  (m). 
But  I  imagine  this  can  only  apply  where  there  is  at  all  events 
an  apparent  necessity  for  the  sale.  In  the  case  where  the  rule 
was  laid  down,  the  Court  went  on  to  say,  "  Nor  is  it  indicated 
from  what  sources  it  would  have  been  met."  In  a  Bengal  case, 
the  Sudder  Court  laid  down  nearly  the  opposite  principle.  They 
said,  "  It  may  be  shown  that  the  ostensible  object  of  the  loan 
was  to  pay  off  Government  revenue,  but  to  render  such  a  loan 


ik)  Sheoraj  v.  Nukchedee,  14  W.  R.  72. 

{I)  Saravana  v.  MuUayif  6  Mad.  H.  C.  371;  per  HoUovmy^  /.,  at  p.  386; 
Periamwrny  v.  Salugai,  8  Mad.  H.  C.  157;  lUoUe  v.  Ramjeet,  2  N.  W.  P. 
H.  C.  50. 

(m)  Ajey  Bam  v.  Qirdharu,  4  N.  W.  P.  H.  C.  110. 
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binding  upon  those  who  had  reversionary  interests  upon  the  Extravagance  of 
property,  it  must  ako  be  satisfactorily  proved  that  such  loan  was  ™*^^®^* 
absolutely  necessary  from  failure  of  the  resources  of  the  estate 
itself,  and  was  not  raised  through  the  caprice  or  extravagance 
of  the  proprietor  "  (n).  Here  the  law  seems  to  be  laid  down 
rather  too  strictly.  The  person  who  deals  with  the  manager  of 
a  joint  family  property  has  to  consider  the  propriety  and  neces- 
sity of  the  transaction  in  which  he  is  engaged,  not  merely  the 
propriety  and  necessity  of  paying  the  debt  which  is  the  pretext 
for  the  transaction.  If  the  debt  is  improper  or  unnecessary,  and 
known  to  be  so  by  the  lender,  of  course  the  transaction  is  invalid. 
If  the  payment  of  the  debt  is  proper  and  necessary,  the  transac- 
tion will  still  be  invalid,  unless  the  lender  has  reasonable  ground 
for  supposing  that  it  cannot  be  met  without  his  assistance.  The 
caprice  or  extravagance  of  the  proprietor  is  only  material  as 
showing,  either  that  the  object  of  the  transaction  was  an 
improper  one,  or  that  the  necessity  for  it  was  non-existent. 

Where  it  is  once  established  that  there  was  a  debt  which  Proof  of  pay- 
ought  to  be  paid,  and  which  could  not  be  paid  without  a  loan  ™®°*' 
or  sale,  if  the  validity  of  the  transaction  is  disputed  on  the 
ground  that  the  debt  had  previously  been  discharged  or 
diminished,  the  burthen  of  making  out  this  case  rests  upon  the 
person  who  sets  it  up.  Payment  is  an  affirmative  fact  which 
cannot  be  assumed,  merely  on  account  of  the  antiquity  of  the 
debt  (o). 

§  306.  The  powers  of  the  manager  of  a  joint  family  property  Powers  of 
who  is  not  the  father,  are  governed  by  exactly  the  same  prin-  ™^'^®'^* 
ciples  as  those  already  laid  down.  Of  course  his  personal  debts 
are  not  binding  upon  his  coparceners,  as  those  of  a  father  are 
upon  his  sons,  and  therefore  alienations  made  by  him  to  pay 
such  debts  would  not  bind  them.  In  his  case,  too,  there  could  be 
no  suggestion  that  he  had  any  greater  power  over  movables  than 
over  immovables,  except  so  far  as  arose  from  their  own  nature, 
and  the  mode  in  which  they  would  usually  be  dealt  with.  Nor, 
of  course,  could  his  coparceners  claim  any  interest  in  his  self- 
acquired  land. 

§  307.  So  far  we  have  been  considering  dispositions  of  the 

(n)  Damoodhur  v.  Birjo  Afohapattur,  S.  D.  of  1858,  802. 

(o)  C.  V.  Narrainapah  v.  CoUr.  of  Moivlipatam,  11  M.  I.  A.  619,  683. 
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Right  of  CO-  family  property,  by  which  one  member  professed  to  bind  the 
d^p^^ol  his  others,  by  selling  or  encumbering  their  shares  as  well  as  his  own. 
share.  We  have  now  to  examine  the  right  of  one  member  of  a  family 

governed  by  Mitakshara  law  to  dispose  of  his  own  share.  To  an 
English  lawyer  the  existence  of  snch  a  right  wonld  seem  obvious. 
Under  the  early  Hindu  law  it  is  equally  certain  that  no  such 
right  existed.  It  has  become  thoroughly  established  in  Bengal, 
as  will  be  seen  hereafter  ;  but  in  the  other  provinces  there  is  a 
complete  variance  as  to  its  existence,  and  the  extent  to  which  it 
may  be  exercised.  The  theory  of  the  Mitakshara  law  is  clearly 
against  such  a  right.  I  have  already  pointed  out  (§  243)  that 
under  that  law  all  the  coparceners  are  joint  owners  of  the  pro- 
perty, but  only  as  members  of  a  corporation  in  which  there  are 
shareholders,  but  no  shares.  The  family  corporation  remains 
unchanged,  but  its  members  are  in  a  continual  state  of  flux.  No 
one  has  any  share  until  partition,  because  until  then  it  is  impos- 
sible to  say  what  the  share  of  each  may  be.  It  will  be  larger 
one  day,  when  a  member  dies  ;  smaller  the  next,  when  a  member 
is  bom  (p).  The  right  of  the  members  to  a  partition  has  been 
slowly  and  reluctantly  admitted.  But  this  right  carries  with  it 
the  consequence  of  being  cut  off  from  the  benefits  of  sharing  in 
the  family  property,  and  participating  in  its  future  gains.  If 
any  member  were  allowed,  from  time  to  time,  to  sell  his  share  in 
the  joint  fiamily  property,  without  severing  himself  from  the 
family  by  partition,  he  would  be  securing  the  advantages  of  a 
division,  without  submitting  to  its  inconveniences.  He  would 
be  benefiting  himself  by  the  exclusive  appropriation  of  a  part  of 
the  property,  which  had  never  become  his.  He  would  be  injuring 
the  family,  by  diminishing  their  estate,  and,  at  the  same  time,  he 
would  be  retaining  the  right  to  profit  by  the  future  gains  of  their 
industry.  No  doubt  the  amount  so  disposed  of  might  be  taken 
into  account  in  the  event  of  a  subsequent  partition.  But  the 
rules  of  Hindu  law  contemplate  the  continuance  of  the  family 
union,  not  its  disruption.  Until  a  partition  took  place  he  would 
have  been  in  a  position  of  exceptional  advantage.  It  would  be 
like  the  case  of  a  partner  who  claimed  the  right  to  withdraw  his 
capital  from  the  concern  at  pleasure,  without  withdrawing  him- 


(p)  See  per  ewriam.     Sadahart  Prasad  t.  Foolbash  Kootr^  3  B.  L.   R. 
P.  B.  44. 
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self.  Even  before  partition  such  alienations  would  be  subversive  Rights  of  co- 
of  the  family  system.  That  system  assumes  that  each  member  ^^er^.*"*  ^^*^ 
of  the  family  is  supplied  out  of  its  funds  in  proportion  to  his 
requirements,  as  often  as  they  ai^ise,  the  unspent  balance  of  each 
year  being  carried  over  to  the  capital  for  the  benefit  of  all. 
There  is  no  such  thing  as  a  system  of  individual  accounting, 
with  a  ledger  opened  in  the  name  of  each  member,  and  a  debiting 
to  him  of  his  expenses,  and  a  crediting  of  his  proportion  of  the 
income.  But  if  any  member  were  allowed  to  dispose  of  his 
share  such  a  system  would  be  necessary  ;  and  upon  taking  the 
annual  account,  it  might  turn  out  that  the  amount  of  income 
to  which  he  was  entitled  was  not  sufficient  to  defray  his  expenses- 
The  anomaly  would  then  arise,  that  a  member  of  the  undivided 
family  would  either  not  be  entitled  to  be  maintained  at  all,  or 
would  be  maintained  as  a  matter  of  charity,  and  not  of  right. 
Finally  the  permission  to  alienate  without  a  partition  would 
necessarily  have  the  effect  of  introducing  strangers  into  the  co- 
parcenary, without  the  consent  of  its  members,  and  defeating 
the  right  of  survivorship,  which  they  would  otherwise  possess. 

§  308.  Of  course  nothing  is  to  be  found  in  the  earher  WTiters  His  power  of 
upon  the  subject.  They  did  not  notice  the  point,  because  such  *  ^^^^lo^- 
an  occurrence  did  not  present  itself  to  their  minds  at  all.  An 
alienation  of  family  property,  even  with  the  consent  of  all,  was 
probably  a  very  rare  event.  But  as  property  began  more  fre- 
quently to  pass  from  hand  to  hand,  the  circumstances  which 
would  justify  an  alienation  began  to  be  defined.  Vyasa  says, 
"  A  single  parcener  ought  not,  without  the  consent  of  his  co- 
parcener, to  sell  or  give  away  immovable  property  of  any 
sort,  which  the  family  hold  in  coparcenary.  But  at  a  time  of 
distress,  for  the  support  of  his  household,  and  particularly  for 
the  performance  of  religious  duties,  even  a  single  coparcener  may 
give,  mortgage  or  sell  the  immovable  estate  "  (q).  Not,  be  it 
observed,  his  own  share  for  his  own  private  benefit.  So 
Narada  mentions  joint  property  among  the  eight  kinds  of 
things  that  may  not  be  given,  though  he  expressly  authorizes 
divided  brothers  to  dispose  of  their  shares  as  they  like  (r). 


{q)  1  Dig.  455:  2  Di?.  189. 

(r)  Nar.  Pt.  II.  iv.  §  4,  5;  xiii.  §  42-43 ;  ace.  Vribasp.  2  Dig.  98 ;  Dacsha. 
ib.  110. 
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Power  to  diipoTO  And  the  author  of  the  Vivada  Chintamani,  while  commenting 

on,  and  approving  these  texts,  gives  as  his  reason,  "  for  none 
has  any  right  over  them  according  to  conunon  sense."  He 
adds  in  another  passage:  "  What  belongs  to  many  may  be  given 
with  their  assent.  Joint  ancestral  property  may  be  given 
with  the  assent  of  all  the  heirs  "  (s).  Probably  aU  these  pas- 
sages referred  to  the  powers  of  the  fether  or  manager.  The 
Mitakshara  and  Maynkha  in  laying  down  the  right  of  alienation 
are  evidently  dealing  with  the  case  of  the  Mher  as  representing 
the  entire  family  (/).  The  idea  of  any  individual  acting  solely  on 
his  own  account  does  not  seem  to  have  occurred  to  them.  The 
same  view  is  laid  down  unhesitatingly  by  Mr.  W.  MacNaghten. 
He  says,  "  A  coparcener  is  prohibited  from  disposing  of  his 
own  share  of  joint  ancestral  property ;  and  such  an  act  where  the 
doctrine  of  the  Mitakshara  prevails  (which  does  not  recognize 
aoy  several  right  until  after  partition,  or  the  principle  of  factum 
valet),  would  unquestionably  be  both  illegal  and  invalid  "  («). 
On  the  other  hand  Mr.  Ellis,  writing  of  the  Madras  Presidency, 
thought  a  sale  would  be  valid  to  the  extent  of  the  alienor's  own 
share  (x),  Mr.  Colebrooke  seems  to  have  been  in  much  uncer- 
tainty upon  the  point.  The  result  of  his  various  opinions 
appears  to  be,  that  a  gift  by  one  co-heir  of  his  own  share  would 
be  certainly  invalid,  and  that  a  sale  or  mortgage  would  in 
strictness  be  also  illegal  ;  but  that  in  the  latter  case  "  equity 
would  require  redress  to  be  aflPorded  to  the  purchaser,  by 
enforcing  partition  of  the  whole  or  of  a  sufficient  portion  of  it, 
so  as  to  make  amends  to  the  purchaser  out  of  the  vendor's 
share  "  (y).  This  opinion  was  adopted  by  Sir  Thomas  Strange 
in  his  book,  and  acted  on  by  him  from  the  Bench  (z), 

§  309.  It  is  probable  that  the  first  inroad  upon  the  strict 
law  took  place  in  enforcing  debts  by  way  of  execution.  In 
strict  logic,  of  course,  what  a  man  cannot  do  directly  by  way 
of  sale,  he  ought  not  to  be  allowed  to  do  indirectly  through  the 


(«)  Vi7.  Chint.  pp.  72,  77. 
(t)  Mit.  i.  1,  §  27-32;  V.  May,  iv.  1,  §  3-6. 
(tt)  1  W.  MacN.  5. 
(a;)  2  Stra.  H.  L.  350. 
(y)  2  Stra.  H.  L.  344,  349,  433,  439. 

{z)  1  Stra.  H.  L.  200-202;  Sashacelh  t.  Ramasavmy,  2  N.  C.  284;  poH^ 
§311. 
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intervention  of  a  decree-holder.  But  we  have  ahready  seen  Share  may  be 
that  the  Hindu  law  ascribed  great  sanctity  to  the  obligation  tjo^^ 
of  a  debt,  and,  in  the  case  of  a  father,  enabled  him  to  defeat 
the  rights  of  his  sons,  through  the  medium  of  his  creditors, 
though  it  denied  him  the  power  to  do  so  by  an  express  aliena- 
tion (§  274).  It  would  be  a  natural  transition  to  extend  this 
principle  to  all  coparceners,  so  far  as  to  allow  a  creditor  to 
seize  the  interest  of  any  one  in  the  joint  property  aa  a  satis- 
faction of  his  separate  debt.  There  are  cases  in  which  it 
has  been  held  that  even  this  cannot  be  allowed  in  cases  under 
the  Mitakshara  law  (a).  But  the  contrary  rule  has  been  re- 
peatedly laid  down  in  all  the  Presidencies,  and  haa  been  recently 
aflSrmed  by  the  Privy  Council.  It  maybe  taken  as  settled  that 
under  a  decree  against  any  individual  coparcener,  for  his  sepa- 
rate debt,  a  creditor  may  during  the  life  of  the  debtor  seize  and 
sell  his  undivided  interest  in  the  family  property  (b).  The 
decisions  which  show  that  this  cannot  be  done  after  the  death 
of  the  debtor  have  been  already  stated  (§  284).  There  may  be 
greater  difficulty  in  determining  how  the  right  of  the  purchaser 
at  the  sale  under  the  decree  is  actually  to  be  enforced.  In 
Bengal,  where  the  coparceners  hold  in  quasi-severalty,  each 
member  has  a  right  before  partition  to  mark  out  his  own  share, 
and  hold  it  to  the  exclusion  of  the  others.  Accordingly  it  has 
been  held  that  the  purchaser  at  a  Court  sale  of  the  rights  of  Rights  of  pur- 
one  member  is  entitled  to  be  put  into  physical  possession  even  ^'^'^^r- 
of  a  part  of  the  family  house  ;  the  only  remedy  of  the  other 
members  being  to  purchase  the  rights  of  the  debtor  at  the 
auction  sale  (c).  But  it  is  otherwise  in  cases  under  Mitakshara 
law,  where  no  member  has  a  right,  without  express  agreement, 
to  say  that  any  specific  portion  is  exclusively  his.    Consequently 

(a)  Nana  Tooljaram  v.  Wvl'MUiSf  Morris,  40;  Bkyro  Perahad  v.  Basitto, 
16  W.  R.  31. 

(b)  Valoyooda  T.  Chedurribara,  Mad.  Dec.  of  1855,  234;  Subbarayudu  t. 
GopavajulUf  Mad.  Dec.  of  1860,  247;  Virasawmy  v.  Ayya^avmii,  1  Mad. 
H.  C.  471;  Vasudev  v.  Venkatesh,  10  Bomb.  H.  C.  139;  Pandurang  v. 
BhatkeTt  11  Bomb.  H.  C.  72;  Udaram  v.  Ranu  Pandujiy  ih.  76;  Gour 
Perikad  v.  Skeodeen,  4  N.  W.  if.  H.  C.  137;  Deendyal  v.  Jugd€ep  Narain, 
4  I.  A  247,  oyerruling  12  6.  L.  R.  100.  The  purchaser  does  not  become  a 
coparcener  whose  assent  is  required  to  any  future  dealings  with  the  property 
by  the  remaining  members ;  Ballabh  Das  v.  Sunder  Das^  1  All.  429. 

(c)  JtanUonoo  v.  IshurchundeTt  S.  D.  of  1857,  1585;  Koontour  Bijoy  v. 
Shama  Soonduree,  2  W.  R.  Mis.  30 ;  Eshan  Ckunder  v.  Nund  CoomaVy  8 
W.  R.  239. 
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the  purchaser  at  a  Court  auction  cannot  clahn  to  be  put  into 
possession  of  any  definite  piece  of  property  (d).  As  the  Judi- 
cial Committee  said  in  one  case,  "  No  doubt  can  be  entertained 
that  such  a  share  is  property,  and  that  a  decree-holder  can  reap 
it.  It  is  specific,  existing  and  definite  ;  but  it  is  not  properly 
the  subject  of  seizure  under  this  particular  process,  l)ut  rather 
by  process  direct  against  the  owner  of  it,  by  seizure,  or  seques- 
tration or  appointment  of  a  receiver "  (e).  In  cases  which 
have  occurred  in  Bombay,  the  High  Court  has  held  that  the 
only  mode  in  which  the  execution  purchaser  can  enforce  his 
rights  is  by  a  suit  for  a  partition  of  the  debtor's  share  in  the 
whole  estate,  to  which,  of  course,  he  must  make  all  the  mem- 
bers of  the  family  parties.  In  carrying  out  the  decree  for 
partition,  the  Court  will,  as  far  as  they  can  with  regard  to  the 
interests  of  others,  try  to  award  to  the  purchaser  any  specific 
portion  which  the  debtor  may  have  originally  pledged,  mort- 
gaged, or  sold.  The  purchaser  cannot  sue  for  a  partition  of 
part  of  the  property  only,  because  an  account  of  the  whole  estate 
must  be  taken,  in  order  to  see  what  interest,  if  any,  the  debtor 
possesses  (/).  On  the  other  hand,  even  prior  to  partition,  the 
purchaser  of  the  interests  of  one  coparcener  is  a  tenant  in 
common  with  the  others.  Therefore  if  he  has  got  into  pos- 
session of  what  was  formerly  enjoyed  by  the  debtor,  the  other 
members  cannot  treat  him  as  a  mere  trespasser.  If  they  are 
willing  to  continue  the  tenancy  in  common,  they  may  compel 
him  so  to  enjoy  his  share  as  not  to  interfere  with  a  similar 
enjoyment  by  themselves.  If  they  object  to  the  tenancy  in 
common  they  must  sue  for  a  partition  (g). 

§  810.  The  step  from  holding  that  the  share  of  one  member 
can  be  sold  under  a  decree,  to  holding  that  he  can  sell  it  himself, 
is  such  an  easy  one,  that  it  is  surprising  that  those  who  admit 
the  former  right  should  deny  the  other.  Yet  it  will  be  found 
that  it  is  denied  by  the  High  Courts  of  Bengal  and  the  N.  W. 
Provinces,  while  it  is  admitted  by  the  High  Courts  of  Madras 


(d)  Kalee  Pudo  v.  CkoUan  Pandah,  22  W.  R.  214. 

{e)  14  M.  I.  A.  50. 

(/)  Pandurang  v.  Bhatkcr,  11  Bomb.  H.  C.  72;  Udaram  v.  Ranu  Pan- 
dvjh  ib.  76;  ace.  LaU  Jka  v.  Shaik  Juma,  22  W.  R.  116. 

(g)  Mahahalaya  v.  Timaya,  12  Bomb.  H.  C.  138;  Babaji  v.  Vatuder,  1 
Bomb.  L.  R.  95. 
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and  Bombay.  The  reason  appears  to  be  that  in  Bengal  the  Bengal, 
right  of  even  an  execution  creditor  was  originally  not  admitted. 
It  was  denied  in  1871  in  a  decision  which  was  not  appealed 
against  (16  W.  R.  81),  and  was  only  finally  established  by  the 
Privy  Council  in  an  appeal  which  reversed  a  later  decision  of 
1878  (A).  Consequently  an  unbroken  current  of  decisions 
maintained  a  practice  in  conformity  with  the  theory.  In 
Madras  and  Bombay  the  earlier  decisions  negatived  the  right  of 
a  coparcener  to  alien  his  share.  But  the  right  of  the  execution 
creditor  was  admitted,  and  therefore  the  analogous  right  of  the 
coparcener  was  ultimately  recognized.  As  the  question  may 
still  be  treated  as  uncertain,  it  will  be  advisable  to  show  rather 
fiilly  what  the  state  of  the  authorities  really  is. 

§  811.  The  earliest  case  actually  decided  in  Madras  was  one  Madras 
before  Sir  Thomas  Strange  in  1818.  There  one  of  two  undi- 
vided brothers  had  mortgaged  family  property  for  his  private 
purposes.  A  suit  was  first  brought  by  the  other  brother  to 
declare  that  the  mortgage  was  not  binding  upon  his  share  of  the 
property.  In  this  suit  an  account  and  partition  was  decreed. 
A  cross  suit  was  brought  by  the  mortgagee  against  both 
brothers  for  payment  and  sale  of  the  property  mortgaged. 
The  decree  was  that  the  suit  should  be  dismissed  against  the 
second  brother,  that  the  share  of  the  mortgagor  should  be  held 
bound  for  payment  of  whatever  was  due  upon  the  mortgage, 
but  that  no  part  of  the  property  comprised  in  the  bond  and 
mortgage  should  be  sold,  until  the  account  and  partition 
directed  under  the  original  decree  was  completed.  These  pro- 
ceedings were  submitted  to  Mr.  Colebrooke,  and  were  approved 
of  by  him,  subject  to  a  doubt  whether  the  charge  was  valid 
even  for  the  share  of  the  alienor  (/).  In  a  case  in  1858  the 
Madras  Sudr  Court  appears  to  have  held  a  sale  by  one  of 
several  members  to  be  valid  for  his  share,  even  without  a 
partition  {k).  On  the  other  hand  the  opinion  of  a  pundit  of 
the  Tellicherry  Court  is  recorded,  which  supports  the  doubt 
expressed  by  Mr.  Colebrooke.  In  reply  to  a  question,  "  Can  one 
of  an  individual  family,  consisting  of  two  only,  dispose  of  half 


{h)  Deendyal  v.  Jugdeep^  4  I.  A.  247. 

(i)  Bamasawmy  v.  SnshaceJh,  5  N.  C.  234,  240. 

{k)  Chinnapun  v.  Chockcn,  Mad.  Dec.  1853,  220. 
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the  property,  leaving  his  coparcener's  moiety  nndisturbed  ?  " 
he  answered  :  "  It  is  stated  in  the  text  of  Narada,  that  it  is 
necessary  that  a  division  should  be  previously  made,  with  the 
concurrence  of  all  the  members ;  wherefore  the  disposing  to  the 
extent  of  one's  share  at  discretion  is  not  legal "  (Z).  This  prin- 
ciple was  followed  by  the  Sudr  Court  in  three  cases  in  1869  and 
1860,  when  they  held  that  a  sale  by  an  undivided  member  was 
not  vaUd,  even  within  the  limits  of  his  individual  share,  unless 
made  under  emergent  cu'cumstances  (m). 

§  312.  In  this  state  of  things  the  question  came  before  the 
High  Court  of  Madras.  One  of  two  brothers,  members  of  an 
undivided  family,  had  mortg^ed  one  of  two  houses  which 
formed  part  of  the  family  property,  for  his  own  personal  debt. 
He  was  then  sued  in  an  action  for  damages  for  a  tort,  and 
judgment  was  recovered  against  him.  The  judgment  creditor 
took  out  execution,  and,  under  a  writ  oifi,fa.y  the  sheriff  seized 
and  sold  the  debtor's  interest  in  the  mortgaged  house  and  also 
in  another.  The  purchaser  sued  both  brothers  to  recover 
possession.  Scotland,  C.  J.,  decided  that  both  the  mortgage  and 
the  execution  stood  on  the  same  footing  ;  that  each  was  valid  to 
the  extent  of  the  alienor's  share,  and  that  "What  the  purchaser 
or  execution  creditor  of  the  coparcener  is  entitled  to  is  the 
share  to  which,  if  a  partition  took  place,  the  coparcener  himself 
would  be  individually  entitled,  the  amount  of  such  share  of 
course  depending  upon  the  state  of  the  family"  (n).  This 
decision  has  since  been  treated  as  the  ruling  authority  in 
Madras,  and  has  been  repeatedly  followed  {6),  And  the  Court 
enjoined  a  father  against  alienating  more  than  his  share  of  the 
undivided  property,  but  refused  to  interfere  with  alienations 
which  appeared  to  be  within  his  share  {p).  In  all  these  cases 
the  transaction  was  enforced  during  the  life  of  the  alienor,  and 
the  principle  was  stated  to  be,  that  as  the  alienor  could  himself 
have  obtained  a  partition,  the  Court  would  compel  him  "  to  give 


(0  2  Stra.  H.  L.  461. 

(m)  RamahUty  v.  KdUMturiyan^  Mad.  Dec.  of  ]  859,  270;  Kanahuahhaiya 
V.  Seskackalaf  Mad.  Dec.  of  1860,  17;  Sundara  v.  Tegaraja^  ibid.  67. 

(n)  Virasawmy  Oraminy  v.  Ayasaxcmy^  1  Mad.  H.  C.  471. 

(o)  Peddamuthalaty  v.  Timma  Reddy,  2  Mad.  H.  C.  270;  Palani 
Vdappa  V.  Mannaru,  ib.  416 ;  Rayacharlu  v.  Venkataramanitnf  4  Mad. 
H.  C.  60. 

{p)  Kanakurty  7.   Vtnkataramdoss,  4  Mad.  Jur.  251. 
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to  his  creditor  all  the  remedies  to  which  he  would  himself  be  Extent  of  power. 

entitled  as  against  the  object  matter  of  his  agreement"  (q). 

The  same  ruling  was  applied  where  a  partition  had  become 

impossible  by  death.     There  a  fether  had  given  a  portion  of 

the  property  which  was  less  than  half  of  the  whole  to  his  wife, 

by  a  registered  deed  followed  by  possession.    After  his  death 

his  only  son  sued  to  set  it  aside.    The  Court  refused  even  to 

listen  to  discussion  as  to  the  &ther's  power  to  make  such  a 

gift  ;  '*  because  the  law  is  quite  settled  that  a  Hindu  can  make 

a  gift  to  the  extent  of  his  power,  and  in  this  case  the  deceased 

has  done  no  more  than  that"  (r).     On  the  other  hand,  the 

High  Court  held  that  no  coparcener  could  give  his  alienee  a 

title  to  any  specific  portion  of  the  joint  property,  even  though 

such  portion  was  less  than  his  share.     Each  coparcener  had  an 

undivided  share  in  every  part  of  the  property,  and  all  that  any 

member  could  sell  was  his  interest  in  that  part  (s), 

§  813.  The  above  decisions  were  all  passed  before  that  given  Deviae  of  un- 
by  the  Full  Bench  in  Bengal,  which  will  be  mentioned  here-  ?*!J^^  ^^**" 
after  (§  317).  The  same  point,  however,  arose  again  after  that 
decision.  The  question  was,  whether  a  devise  by  a  father  of 
ancestral  inmiovable  property  was  valid  as  against  his  only 
son.  It  was  contended ;  first,  that  the  father  could  during  his 
life  have  given  away  his  share  of  the  family  property  ;  secondly, 
that  his  devise  was  valid  to  the  same  extent  as  his  gift  would 
have  been.  The  Court  aflSrmed  the  first  proposition,  but  denied 
the  second.  After  referring  to  the  view  taken  by  the  High 
Court  of  Bengal  that  no  one  could  assign  his  share  until  it  was 
ascertained  by  a  partition,  the  Court  said,  "If  by  the  word 
*  share  *  is  intended  specific  share,  the  argument  is  of  course 
valid,  that  a  coparcener  cannot,  before  partition,  convey  his 
share  to  another,  because  before  partition  it  cannot  be  ascer- 
tained what  it  is.  It  is  equally  the  law  in  Madras  that  a  co- 
parcener cannot,  before  partition,  convey  away,  as  his  interest, 
any  specific  portion  of  the  joint  property.  Considered  in  this 
light,  the  diflSculties  which  have  influenced  the  Calcutta  High 
Court  disappear.    The  person  in  whose  fiavour  a  conveyance  is 


(q)  2  Mad.  H.  C.  417. 

(r)   Venkaiapathy  v.  LiUchmety  6  Mad.  Jur.  215. 

Is)   Venkatachdla  r.  Ckinnaiya,  5  Mad.  H.  C.  166. 
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made  of  a  coparcener's  interest  takes  what  may,  on  a  partition, 
be  found  to  be  the  interest  of  the  coparcener.  What  he  so 
takes  is,  at  the  moment  of  taking,  and  until  ascertained  and 
severed,  subject  to  the  same  fluctuations  as  it  would  be  subject 
to,  if  it  continued  to  subsist  as  the  interest  of  the  coparcener. 
But  it  can  at  the  proper  period  be  ascertained  without  diffi- 
culty, and  there  appears  to  be  no  reason,  either  derived  from 
the  Hindu  law  current  in  this  Presidency,  or  founded  upon 
general  principles,  for  saying  that  such  an  interest  is  inaliena- 
ble. With  regard  to  the  third  question  we  are  of  opinion  that 
the  win  in  the  case  referred  to  cannot  take  effect.  At  the  mo- 
ment of  death  the  right  of  survivorship  is  in  conflict  with  the 
right  by  devise.  Then  the  title  by  survivorship,  being  the  prior 
title,  takes  precedence  to  the  exclusion  of  that  by  devise  (t)" 

The  difference  between  this  case  and  that  of  Venkatapathy  v. 
Lutchmee  (u)  was,  that  in  the  latter  the  deceased  had  absolutely 
parted  with  his  interest  before  his  death,  whereas  in  the  former 
his  interest  was  still  in  existence,  and  therefore  passed  at  once 
by  survivorship. 
Bombay  §  314.  In  Bombay  the  decisions  have  taken  very  much  the 

same  course  as  in  Madras.  The  earlier  cases  appear  to  be  op- 
posed to  the  right  of  alienation  by  a  coparcener,  and  it  has  been 
laid  down  that  a  sale  or  mortgage  by  one  of  two  undivided 
brothers  was  invalid,  even  for  his  own  share  of  the  undivided 
property  (x).  "  In  subsequent  cases  it  appears  that  the  Bombay 
Sadder  Adawlut,  although  holding  that  the  purchaser  of  the 
share  of  a  parcener  in  Hindu  family  property  cannot  before 
partition  sue  for  possession  of  any  particular  part  of  that  pro- 
perty, or  predicate  that  it  belongs  to  him  exclusively,  yet  was 
of  opinion  that  he  may  maintain  a  suit  for  partition,  and  thus 
obtain  the  share  which  he  has  purchased  "  (y).  The  Supreme 
Court,  and  subsequently  the  High  Court,  recognized  the  right 
of  an  undivided  member  to  sell  or  mortgage  his  undivided 
share,  and  the  usage  that  he  should  do  so.     The  whole  of 


(t)   VUla  Batten  v.  Tamenamma,    8  Mad.  H.  C.  6. 

(u)  AnU,  §  312. 

(x)  Ballojee  v.  Venkapay  Bomb.  Sel.  Rep.  216;  Bajee  Sudshet  v.  Pandu- 
ranfff  Morris,  Pt.  II.  93.  But  see  the  futwah  in  Bomb.  Sel.  Rep.  42,  which 
heenis  to  admit  tbe  right. 

(y)  Per  curiam f  10  Bomb.  p.  156,  where  the  cases  are  cited. 
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the  previous  cases  are  collected  in  an  elaborate  judgment  pro-  Coheir  may  seU 
nounced  by  Westropp,  C.  J.,  in  1873  (z).  He  admitted  that  ^  * 
the  strict  law  of  the  Mitakshara,  and  the  usage  following  it  in 
Mithila  and  Benares,  was  in  accordance  with  the  law  laid  down 
by  the  Full  Court  of  Bengal,  but  stated  that  the  opposite  prac- 
tice had  prevailed  in  Western  India.  He  concluded  his  review 
of  the  authorities  by  saying,  "  On  the  principle  stare  decisis, 
which  induced  Sir  Barnes  Peacock  and  his  colleagues  strictly 
to  adhere  to  the  anti-alienation  doctrine  of  the  Mitakshara  in 
the  provinces  subject  to  their  jurisdiction  where  the  authority 
of  that  treatise  prevails,  we  at  this  side  of  India  find  ourselves 
compelled  to  depart  from  that  doctrine,  so  far  as  it  denies  the 
right  of  a  Hindu  parcener,  for  valuable  consideration,  to  sell, 
incumber,  or  otherwise  alien  his  share  in  undivided  family  pro- 
perty. The  foregoing  authorities  lead  us  to  the  conclusion  that 
it  must  be  regarded  as  the  settled  law  of  this  Presidency,  not 
only  that  one  of  several  coparceners  in  a  Hindu  family  may, 
before  partition,  and  without  the  assent  of  his  coparceners,  sell, 
mortgage,  or  otherwise  alien,  for  valuable  consideration,  his 
share  in  the  undivided  family  estate,  movable  or  immovable, 
but  also  that  such  a  share  may  be  taken  in  execution  under 
a  judgment  against  him  at  the  suit  of  his  personal  creditor. 
Were  we  to  hold  otherwise,  we  should  undermine  many  titles 
which  rest  upon  the  course  of  decision,  that,  for  a  long  period 
of  time,  the  Courts  at  this  side  of  India  have  steadily  taken. 
Stability  of  decision  is,  in  our  estimation,  of  fer  greater  im- 
portance than  a  deviation  from  the  special  doctrine  of  the 
Mitakshara  upon  the  right  of  alienation." 

The  mode  in  which  the  Bombay  Court  enforces  this  right  is 
by  a  decree  for  an  account  and  partition,  as  already  stated  (a). 

§  315.  The  Bombay  High  Court,  however,  while  favouring  but  not  give  or 
the  rights  of  a  purchaser  for  value,  show  no  indulgence  to  a  ^^^^  **• 
volunteer  ;  they  hold  that  an  undivided  coparcener  cannot  make 
a  gift  of  his  share,  or  dispose  of  it  by  will  {b).    In  the  latter 


(z)  Vasudrv  Bhat  v.  VerUcatesh,  10  fioiub.  139,  followed  Fakirappa  y, 
Chanapa,  ibid.  162,  F.  B. 

(a)  Ante,  §  m9. 

{b)  Oangubai  v.  Ramanna,  3  Bomb.  A.  C.  66;  TuJcaram  r.  Ramckandra, 
6  Bomb.  A.  C.  249;  Vdaram,  v.  Ranu,  Panduji,  11  Bomb.  76;  Vrandavan 
DoA  V.   Yamuna  Bai,  12  Bomb.  229. 
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Power  of  gift 


Extent  of  share 
how  ascertained. 


point  they  agree  with  the  High  Court  of  Madras  ;  in  the  former 
point  they  disagree  with  it.  The  reason  for  the  view  taken  by 
the  Bombay  Court  is,  no  doubt,  that  in  the  case  of  a  gift  there 
is  no  equity  upon  which  a  decree  for  partition  would  depend. 
If,  however,  the  power  of  disposal  is  once  established,  the  ques- 
tion would  arise  whether  a  gift  acttially  completed  would  not  be 
enforced  by  a  Court  of  Equity  in  India,  as  it  certainly  would  be 
in  England.  In  the  case  in  Madras  {c)  there  had  been  a  deed 
of  gift  duly  stamped  and  registered,  followed  by  possession.  In 
the  first  of  the  two  Bombay  cases  where  the  question  arose  it 
does  not  appear  that  there  had,  been  possession  given  to  the 
alleged  donee,  and  in  the  second  there  certainly  had  been  no 
such  possession  {d),  A  gift  without  possession  is  invalid  under 
Hindu  law  (§  329).  The  High  Court,  however,  put  their 
decision  upon  the  simple  ground  that  they  were  not  disposed  to 
carry  the  assignability  of  the  share  of  a  coparcener  in  undivided 
family  property  any  farther  than  they  felt  compelled  to  do 
by  the  precedents  referred  to,  and  by  the  traditions  of  the 
Supreme  Court  and  Sudder  Adawlut  in  the  Bombay  Presi- 
dency (e). 

§  316.  If,  as  the  Courts  of  Madras  and  Bombay  lay  down,  the 
rights  of  a  purchaser  from  a  coparcener  can  only  be  worked  out 
by  means  of  a  partition,  a  further  question  arises,  what  date 
must  be  taken  as  fixing  the  amount  of  interest  he  possesses 
in  the  family  property  ?  For  instance,  suppose  one  of  two 
brothers  grants  a  mortgage  upon  the  family  property  for  his  own 
private  benefit,  and  the  transaction  runs  on  until  after  three 
more  brothers  are  bom,  and  then  the  creditor  sues  to  enforce 
his  claim — has  he  a  lien  upon  one-half  of  the  property,  which 
was  the  interest  of  his  debtor  at  the  time  of  the  mortgage,  or 
only  upon  one-fifth,  which  is  his  interest  at  the  time  of  suit  ? 
The  latter  view  seems  to  be  that  taken  by  the  Madras  High 
Court  in  the  case  of  Vitla  Batten  (§  313).  Again,  how  is  the 
claim  to  be  dealt  with,  where  his  share  has  wholly  lapsed  by  sur- 
vivorship, and  partition  has  become  impossible — as  in  the  case 
of  one  of  several  brothers  dying  without  issue  ?    In  the  present 


(e)   VenkcUapathy  ▼.  Lutckmetf  6  Mad.  Jnr.  215. 
id)  See  cases  of  OangalxU  and  Vrcmdavandas,  aupra, 
(e)  12  Bomb.  231. 
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state  of  the  authorities  it  would  be  useless  to  do  more  than  indi- 
cate these  difficulties. 

§  317.  When  we  come  to  the  Bengal  Courts,  and  that  of  the  Contrary  doc- 
N.  W.  Provinces,  there  is  a  complete  unanimity  in  affirming  the  andV^W.** 
early  doctrine.  In  a  Mithila  case  which  was  twice  referred  to  Provinceg. 
the  Pundits,  on  account  of  a  suspicion  of  the  integrity  of  one 
of  them,  they  pronounced,  "  that  a  gift  of  joint  undivided  pro- 
perty, whether  real  or  personal,  was  not  valid,  even  to  the  extent 
of  the  donor's  share  ;  for  property  cannot  be  sold  or  given  away 
until  it  is  defined  and  ascertained,  which  cannot  be  done  without 
a  division  *'  (/).  The  same  point  was  expressly  decided  in  other 
cases  from  the  same  district  (g).  And  exactly  the  same  rule  was 
acted  on  in  cases  from  other  districts,  which  were  governed  by 
the  Mitakshara  (A).  In  1869  the  question  was  referred  to  a 
Full  Bench  of  the  High  Court  of  Bengal  in  consequence  of  some 
conflicting  decisions  of  the  High  Courts  of  Madras  and  Bombay. 
The  whole  of  the  previous  decisions  and  the  Native  texts  were 
elaborately  examined,  and  the  Court  repUed  that  in  cases 
governed  by  Mitakshara  law,  one  sharer  had  no  authority,  with- 
out the  consent  of  his  co-sharers,  to  dispose  of  his  undivided 
share,  in  order  to  raise  money  on  his  own  account,  and  not 
for  the  benefit  of  the  family.  The  Courts  stated  that  an 
opposite  conclusion  could  only  be  arrived  at,  "  by  over-ruling 
that  current  of  authorities  by  which,  for  nearly  half  a  cen- 
tury, the  law  appears  to  have  been  settled,  and  in  accord- 
ance with  the  principles  of  which  it  appears  to  have  been 
generally  understood  and  acted  upon  "  {%),  This  ruling  has,  of 
course,  given  the  law  ever  since  within  the  jurisdiction  of  the 
High  Court  of  Bengal,  and  would  no  doubt  be  regarded  in  the 
N.  W.  Provinces  as  the  highest  confirmation  of  the  previous 
decisions  of  that  Court  {k). 

§  318.  Even  in  Bengal,  however,  and  since  the  Full  Bench 


(/)  Nandram  v.  Kathte  Pande,  3  8.  D.  232  (310);  4  a  D.  70  (89). 

ig)  SheoChumy.  Jummun Lal^  (5  S.  D.  176  (214);  SkeoSuhayey.  Sreekishetif 
7  S.  D.  105  ^23);  ML  Roopna  v.  Ray  Heotee,  S.  D.  of  1863,  344;  Jivan 
Lai  V.  Bam  Gwind,  5  S.  D.  163  (193). 

(h)  Sheo  Surrun  r.  Skeo  Sohai,  4  S.  D.  158  (201),  see  note ;  CoMerat  r. 
Sudaburt  Pa-shad,  3  W.  R.  210.  See  deciaions  of  the  Court  of  the  N.  W.  P. 
cited  3  R  L.  R.  F.  B.  p.  42,  and  7  N.  W.  P.  H.  C.  277. 

{%)  SadabaH  Prasad  v.  Poolhash  Kooer,  8  B.  L.  R.  P.  B.  31. 

(it)  Xathu  Lall  t.  Chadi  Sahi,  4  B.  L.  R.  A.  0.  15;  Haunman  DuU  t. 
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Equities  in  decision,  the  Court  has  dealt  with  the  equities  of  the  parties  in 

favour  oi  alienee,  ^  manner  which  brings   about  exactly  the  same  result  as  is 

worked  out  by  the  Madras  and  Bombay  doctrine  (/).  In  that 
case  the  second  defendant,  who  was  father  and  manager  of  a 
family  governed  by  the  Mitakshara,  mortgaged  the  family 
property  to  the  first  defendant  for  a  purpose  not  legally  justifi- 
able. The  elder  son  sued  on  his  own  behalf  and  on  that  of  a 
minor  son,  to  set  aside  the  deed.  The  Court  found  that  the 
plaintiff  had  assented  to  the  transaction,  consequently  only  the 
interest  of  the  minor  was  concerned.  It  did  not  appear  that 
he  had  been  in  any  way  benefited.  The  Court,  after  observing 
that  the  result  of  setting  aside  the  sale  unconditionally  would 
be  "  that  the  property,  on  going  back,  will  come  to  be  enjoyed 
by  the  joint  family  as  it  was  before  the  mortgage  and  sale;  and 
of  necessity,  by  virtue  of  the  provisions  of  the  Mitakshara 
law,  will  return  to  the  management  of  the  very  man  (second 
defendant)  who  obtained  R.  3000  from  the  first  defendant  on 
the  pretended  security  afforded  by  the  mortgage,  which  did  not 
seem  to  accord  very  well  with  equity  and  good  conscience ;  " 
also  that  the  Full  Bench  decision,  which  settled  (3  B.  L.  R. 
F.  B.  31)  that  such  a  deed  might  be  set  aside,  rejfrained  from 
saying  on  what  terms  such  relief  was  to  be  granted,  proceeded 
to  point  out  that  the  father  might  at  any  moment  claim  a 
enforced  by  partition.      "  And  plainly   the  first  defendant  is  in  equity 

^^*^**^°'''  entitled  as  against  the  father  to  insist  upon  his  calling  his 

share  into  being,  and  realising  it  for  their  benefit.  He  ob- 
tained their  money  by  representing  that  he  had  a  power  to 
charge  the  joint  family  property,  which  he  knew  at  the  time 
he  did  not  possess  :  he  is,  therefore,  at  least  bound  to  make 
good  to  them  that  representation,  so  far  as  he  can,  by  the 
exercise  of  such  proprietary  right  over  the  same  property  as 
he  individually  possesses.  Substantially  the  same  reasoning 
applies  to  the  eldest  son  (plaintiff),  who  aided  his  father  in 
effecting  the  mortgage.  On  the  whole,  then,  we  are  of  opinion 
that  a  decree  ought  to  be  given  to  the  plaintiffs  to  the  effect 


Baboo  Kisherif  8  B.  L.  R.  358;  Mt.  PhooUxu  Kooer  v.  Lalla  Jvgtssarj  14 
W.  R.  840;  18  W.  R.  48.  Reversed  on  another  point ;  3  1.  A.  7;  Bunsee 
Loll  V.  Shaikh  Aoladh,  22  W.  R.  662. 

(I)  Mahabeer  Persad  v.  Ramyad  Singh,  12  B.  L.  R.  90.    See  11  Bomb.  76. 
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that  the  property  be  recoTered  by  the  plaintiffs  for  the  joint 
family,  but  that  this  decree  must  be  accompanied  by  a  declara- 
tion that  on  recovery,  the  proi)erty  be  held  and  enjoyed  by  the 
famQy  in  defined  shares,  viz.,  one-third  belonging  to  the  father 
(second  defendant),  one-third  to  the  eldest  son  (the  plaintiff), 
and  one-third  to  the  second  son,  a  minor;  and  that  it  be 
also  declared  that  the  shares  of  the  father  and  of  the  eldest 
son  be  jointly  and  severally  subject  to  the  lien  thereon  of  the 
first  defendant  for  the  repayment  of  the  sum  of  R.  3000  advanced 
by  the  first  defendant  to  the  second  defendant,  and  interest 
thereon  at  six  per  cent,  from  the  date  of  the  loan  until  repay- 
ment." 

Upon  this  decision  the  Judicial  Committee  remarked  (m),  Judicial  Com- 
"  There  appears  to  be  Uttle  substantial  difference  between  the  ™*^**®- 
law  thus  enunciated  and  that  which  has  been  established  at 
Madras  and  Bombay;  except  that  the  application  of  the  former 
may  depend  upon  the  view  the  Judges  may  take  of  the  equities 
of  the  particular  case;  whereas  the  latter  establishes  a  broad 
and  general  rule  defining  the  right  of  the  creditor." 

§  319.  The  question  now  discussed  has  never  come  before 
the  Privy  Council  in  such  a  form  as  to  require  decision.  In 
the  case  of  Bhugivandeen  v.  Myna  Baee  (w),  there  is  a 
dktnm  that  "  between  coparceners  there  can  be  no  alienation 
by  one  without  the  consent  of  the  others.'*  In  another  case, 
where  one  of  several  joint  proprietor  had  mortgaged  his  share, 
the  Court  said,  "  The  sharers,  however,  do  not  appear  to  have 
been  members  of  a  joint  and  undivided  Hindu  family,  but  to 
have  enjoyed  their  respective  shares  in  severalty.  It  is  there- 
fore clear  that  the  mortgagor  had  power  to  pledge  his  own 
undivided  share  in  these  villages  "  (o).  On  the  other  hand, 
in  cases  where  the  point  was  directly  taken,  but  unnecessary 
to  be  decided,  the  Judicial  Committee  treated  it  as  still 
doubtful  (})). 

§  320.  The  remedies  possessed  by  one  member  of  a  family 


(m)  4  I.  A.  255. 

(n)  11  M.  I.  A.  at  p.  516. 

(o)  Byjnath  v.  Ramoodeen^  II.  A.  at  p.  119. 

\p)  Oirdharee  Loll  v.  Kantoo  Loll,  1  I.  A.  at  p.  329;  Mt.  Phoolhan  v. 
LaUa  Jogeskur,  3  I.  A.  at  p.  27;  Deendyal  v.  Jugdeep  Narainy  4  I.  A.  at 
p.  252. 
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Remedies  against  against  alienations  made  by  another  member,  depend  of  course 
alienation.  ^^^  ^^^  ^^^^^  taken  by  the  Courts  of  the  validity  of  such 

alienations.  According  to  the  law  administered  in  Madras 
and  Bombay,  such  alienations,  whatever  they  may  profess  to 
convey,  are  valid  to  the  extent  of  the  alienor's  own  interest  in 
the  property.  Hence  no  suit  could  be  maintained  for  the 
absolute  cancelment  of  such  an  alienation,  still  less  for  recovery 
of  the  whole  property,  on  the  ground  that  the  illegal  alienation 
by  the  father  or  other  member  had  given  the  plaintiff  the  right 
to  seek  possession  for  himself.  But  when  the  alienee  takes 
exclusive  possession  of  any  specific  portion  of  the  joint  pro- 
perty, he  will  be  liable  to  be  turned  out  at  the  suit  of  the  other 
coparceners;  for  till  partition  each  has  an  undivided  interest  in 
the  whole,  and  of  course  the  vendee,  claiming  under  one  co- 
sharer,  cannot  be  in  a  better  position  than  the  person  under 
whom  he  claims  (q).  And  even  where  there  has  been  no 
dispossession,  if  one  member  of  an  undivided  family  has  by 
gift,  mortgage,  alienation,  or  devise,  disposed  of  the  family 
property  to  a  greater  extent  than  the  law  entitles  him  to  do, 
the  other  members  have  a  right  to  have  the  transaction 
declared  illegal,  and  set  aside  so  far  as  it  is  illegal  (r).  And  in 
such  a  suit  the  alienation  would  be  set  aside,  wholly  or  in  part, 
according  as  the  doctrine  of  Bengal  or  Madras  and  Bombay 
was  held  to  govern  the  case. 
Not  a  forfeiture.       Even  according  to  the  rules  laid  down  by  the  Bengal  Courts, 

a  son  is  not  entitled  upon  proof  of  alienation  by  his  father,  to 
apply  to  have  his  own  name  substituted  on  the  registry  in  place 
of  his  father's  name,  and  to  have  his  own  exclusive  possession 
and  ownership  decreed,  in  place  of  that  previously  existing  in 
the  head  of  the  family  («).  But  it  has  been  held  that  he  is 
entitled  to  sue  for  possession  of  the  whole  property  on  behalf  of 


(q)   Venkatachdla  v.  Chinnayay  5  Mad.  H.  C.  166;  ante^  §  271. 

(r)  Kanakurty  v.  VenkataramdaSy  4  Mad.  Jur.  251;  Kanth  Narain  v. 
Prem  Lai,  3  W.  R.  102;  Raja  Ram  v.  Luckmun  Ptrshad,  8  W.  R.  16 ;  Retoo 
Raj  V.  Lalljee  Pandey^  24  W.  R.  399.  As  to  declaratory  decrees,  see  Dora- 
singa  v.  Katama  NachiaVy  2  I.  A.  169.  As  to  the  period  of  limitation  see 
Act  IX.  of  1871,  Sched.  II.  §§  126-127;  Raja  Ram  v.  Luchmun  Pershad, 
ub.  sup. 

(»)  C flutter  Dharee  v.  Bikaoo  Loll,  S.  D.  of  1 850,  282 ;  Kanth  Narain  r. 
Prem  LaU,  3  W.  R,  102.  See  cases  in  N.  W.  P.  cited  7  N.  W.  P.  H.  C 
277. 
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the  undivided  family,  althongh  that  whole  includes  the  share  of 
the  person  who  makes  the  alienation  (t). 

§  321.  It  does  not  however  follow  that  any  member  of  the  Bquitieson 
family  can  set  aside  such  alienations  unconditionally.    The  ^^ting  wide 

•'  •'  alienation. 

rule  is  that  the  party  setting  aside  the  sale  must  make  good  to 
the  purchaser  the  amount  he  has  paid,  so  far  as  that  amount 
has  benefited  himself,  either  by  entering  into  the  joint  assets, 
or  from  having  been  appUed  in  paying  off  charges  upon  the 
property  which  would  have  been  a  lien  upon  it  in  his  hands. 
In  the  leading  case  in  Bengal  (u)  the  following  question  was 
referred  to  a  Full  Bench  Court,  "  Whether  under  the  Mitak- 
shara  law,  a  son  who  recovers  his  ancestral  estate  from  a 
purchaser  from  the  father,  on  proof  that  there  was  no  such 
necessity  as  would  legalise  the  sale,  and  that  he  never  acqui- 
esced in  the  alienation,  is  bound  in  equity  to  refund  the 
purchase  money  before  recovering  possession  of  the  alienated 
property  ?  "  Peacock,  C.  J.,  repUed  that  "  in  the  absence  of 
proof  of  circumstances  which  would  give  the  purchaser  an 
equitable  right  to  compel  a  refund  from  the  son,  the  latter 
would  be  entitled  to  recover  without  refunding  the  purchase 
money  or  any  part  of  it.  We  ought  to  add  that  if  it  is  proved 
to  the  satisfaction  of  the  Court  that  the  purchase  money  was 
carried  to  the  assets  of  the  joint  estate,  and  that  the  son  had 
the  benefit  of  his  share  of  it,  he  could  not  recover  his  share  of 
the  estate  without  refunding  his  share  of  the  purchase  money  ; 
so  if  it  should  be  proved  that  the  sale  was  effected  for  the 
purpose  of  paying  off  a  valid  incumbrance  on  the  estate  which 
was  binding  upon  the  son,  and  the  purchase  money  was 
employed  in  freeing  the  estate  from  the  incumbrance,  the 
purchaser  would  be  entitled  to  stand  in  the  place  of  the  in- 
cumbrancer, notwithstanding  the  incumbrance  might  be  such 
that  the  incumbrancer  could  not  have  compelled  the  immediate 
discharge  of  it,  and  that  the  decree  for  the  recovery  by  the  son  of 
the  ancestral  property,  or  of  his  share  of  it,  as  the  case  might 
be,  would  be  good  ;  but  should  be  subject  to  such  right  of  the 

{t)  HaunTnan  Dvti  v.  Bahoo  KisheUf  8  B.  L.  B.  358 ;  Jugdup  ▼.  Deendial, 
12  B.  L.  R.  100.  See  as  to  the  right  of  any  one  to  sue  in  respect  of  his  own 
share,  Mt.  Pkoolbas  Kooer  v.  LaUa  Juges8ur,  18  W.  R.  48. 

(u)  ModhooDyal  v.  Kolbur  Singh,  B.  L.  R.  Sup.  Vol.  1018;  9  W.  R.  611 
followed  Haunman  Dutt  v.  Bahoo  Kishen,  8  B.  L.  R.  358. 
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Equities  on 
setting  aside 
alienation 


for  personal 
debt  of  coheir; 


where  sale  partly 
justifiable. 


purchaser  to  stand  in  the  place  of  the  incumbrancer.  It 
appears  to  me,  however,  that  the  onus  lies  upon  the  defendant 
to  show  that  the  pm'chase  money  was  so  applied.  I  do  not 
concur  with  the  decision  which  has  been  referred  to  (x),  in 
which  it  is  said  that  "  in  the  absence  of  evidence  to  the 
contrary,  it  must  be  assumed  that  the  price  received  by  the 
father  became  a  part  of  the  assets  of  the  joint  family."  If  the 
father  was  not  entitled  to  raise  the  money  by  sale  of  the  estate, 
and  the  son  is  entitled  to  set  aside  that  sale,  the  onus  lies  on  the 
person  who  contends  that  the  son  is  bound  to  refund  the 
purchase  money  before  he  can  recover  the  estate,  to  show  that 
the  son  had  the  benefit  of  his  share  of  that  purchase  money. 
If  it  should  appear  that  he  consented  to  take  the  benefit  of  the 
purchase  money  with  a  knowledge  of  the  facts,  it  would  be 
evidence  of  his  acquiescence  in  the  sale  "  {y). 

§  322.  Hence,  when  the  sale  was  made  to  discharge  the 
personal  debt  of  the  alienor,  it  was  considered  that  there  was  no 
equity  to  refund  the  purchase  money,  on  setting  aside  the  sale. 
Nor  did  it  make  any  difference  that  the  defendant  was  an  inno- 
cent purchaser  for  value  at  an  auction.  He  had  every  oppor- 
tunity of  making  enquiry,  and  must  have  known  the  extreme 
danger  •  of  purchasing  an  interest  which  had  been  originally 
bought  from  a  single  member  of  a  joint  undivided  family  living 
under  the  Mitakshara  law  {z), 

§  323.  An  intermediate  case  is  where  the  sale  of  the  whole 
property  is  not  justifiable,  but  a  sale  of  part  would  have  been 
justifiable,  or  where  part  of  the  consideration  was  applied  to 
purposes  so  beneficial  to  the  family,  that  in  respect  of  it  an 
equity  arises  in  favour  of  the  purchaser  as  against  a  member  of 
the  family  seeking  to  set  aside  the  transaction.  In  one  case  (a) 
the  suit  was  by  a  son  to  set  aside  a  conditional  deed  of  sale 
executed  by  his  father  and  his  father's  brother,  so  far  as  it 
affected  his  father's  moiety  of  the  property.  It  appeared  that 
the  deed  was  executed  upon  a  loan  of  money,  part  of  which  was 
properly  borrowed  on  grounds  of  legal  necessity,  while  the 
remainder  was  not.     The  Principal  Sudr  Amin   treated  the 


{x)  6  W.  R.  71. 

(y)  Ace.  Oangahai  v.  Vamanji,  2  Bomb.  318. 

(z)  Nathu  Lall  v.  Chadi  Sahi,  4  B.  L.  R,  A.  C.  15. 

(a)  Rajaram  v.  Luchmun  Perthad,  4  B.  L.  R.  A.  C.  118-125. 
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deed  as  valid  m  respect  of  a  portion  of  the  land  in  proportion  to  Bqnitiee  on 
that  part  of  the  consideration  money  which  was  borrowed  for  ^  "*^  *"  ®' 
and  spent  in  a  matter  of  legal  necessity,  and  void  as  to  the 
residue  of  the  land  conveyed.  Sir  B.  Peacock,  C.  J.,  considered 
the  correctness  of  this  principle  to  be  very  doubtful,  and  inti- 
mated that  in  such  a  case  the  more  reasonable  course  would  be, 
that  upon  the  defendant's  establishing  the  necessity  for  part  of 
the  loan,  the  Court  should  decree  that  the  deed  should  be  set 
aside,  and  the  plaintiff  recover  possession  upon  his  paying  the 
amount  which  was  legally  taken  up  for  necessary  purposes 
recognized  by  law,  or  that  the  deed  should  be  set  aside  in 
proportion.  No  decision  was  given,  however,  as  no  relief  could 
be  given  for  want  of  necessary  parties.  In  some  later  cases  the 
course  adopted  was  to  set  aside  the  deed  on  payment  of  so  much 
of  the  consideration  money  as  was  a  proper  charge  upon  the 
estate  (b). 

So  also,  even  though  the  charge  has  not  been  created  for  Laches, 
family  purposes,  if  there  are  circumstances  of  laches  or  acqui- 
escence which  would  render  it  inequitable  that  the  deed  should 
be  set  aside  unconditionally,  the  Court  will  compel  a  refund  of 
the  purchase  money  (c), 

§  324.  In  some  cases  where  the  Court  considered  that  the  Necessity  for 
plaintiff  should  have  offered  to  refund  the  purchase  money,  and  **^®"*  ^  ^^''''^' 
the  plaint  contained  no  such  offer,  the  suit  was  dismissed,  the 
plaintiff  being  at  liberty  to  bring  a  fresh  suit  differently  framed 
(d).  This  seems  to  be  a  mere  question  of  pleading.  If,  as  Sir 
B.  Peacock  said  (e},  the  onus  lies  on  the  defendant  to  allege  and 
establish  circumstances  which  entitle  him  to  such  repayment, 
one  would  imagine  that  the  proper  course  would  be  for  the 
plaintiff  to  claim  to  have  the  deed  set  aside,  as  not  being  for  a 
matter  of  legal  necessity  or  with  the  consent  of  the  family,  and 
for  the  defendant  to  get  rid  of  this  cuse,  wholly  or  in  part,  by 
showing  the  circumstances  which  made  out  his  equity  to  repay- 


(6)  Shurrut  Chunder  v.  Bholanath,  15  R  L.  R.  360.  See  too  the  analogons 
cases  of  alienations  hy  a  widow,  Phoolchund  v.  EughoobunSf  9  W.  R.  108; 
MuUeeramy.  Gopaid  Sahoo,  11  B.  L.  R.  416;  Konwur  Doorgonaih  v.  Ram 
Chunder^  4  I.  A.  62,  66. 

(c)  Swrub  Na/rain  v.  Shew  Gcibind,  11  B.  L.  R  Appx.  29. 

(d)  11  B.  L.  R.  416,  Appx.  29. 

(e)  Bfodho  DyalY.  Kolbur  Singh,  B.  L  R.  Sup.  Vol.  1018. 
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ment.  Where  the  plaintiff  deliberately  elected  to  rest  his  case 
upon  an  allegation  of  wasteful  and  extravagant  borrowing,  and 
failed  to  make  out  that  case,  the  Court  refused  to  allow  him  to 
repay  the  purchase  money,  and  have  the  deed  cancelled  (/). 

§  825.  When  we  come  to  Bengal  law,  as  laid  down  by  Jimuta 
Vahana,  the  whole  of  the  above  distinctions  at  once  vanish.  I 
have  already  (§  282)  pointed  out  the  process  by  which  he  got 
rid  of  the  principle  which  pervades  the  Benares  law,  that  pro- 
perty in  a  son  is  by  birth,  and  established  the  opposite  principle, 
that  a  son  is  simply  heir  presumptive  to  his  father,  and  en- 
titled to  nothing  more  than  his  father  chooses  to  leave  him. 
This  doctrine,  in  which  an  admission  that  alienations  by  a 
father  of  ancestral  property  were  immoral  was  coupled  with  an 
assertion  that  they  were  valid,  naturally  exercised  the  minds  of 
English  lawyers  a  good  deal.  They  would  have  accepted  the 
assertion  as  a  matter  of  course,  but  they  were  perplexed  by  the 
admission.  Accordingly  we  find  that  Mr.  W.  MacNaghten  laid 
down  the  law  in  a  way  which  was  really  nothing  more  than  the 
Mitakshara  over  again,  and  Sir  Hyde  East  in  1819  took  very 
much  the  same  view  (§  283).  The  futwaJis  of  the  pundits  were 
persistently  given  in  accordance  with  the  doctrines  of  Jimuta 
Yahana.  But  these  futwahs  appeared  to  be  contradictory, 
because  they  were  applied  to  two  different  states  of  fact,  viz., 
alienations  and  distributions.  To  an  English  lawyer  it  seemed 
obvious,  that  if  a  man  could  give  his  property  to  strangers,  he 
could  also  give  it  to  his  sons ;  and  that  if  he  could  give  everything 
to  one  son,  to  the  exclusion  of  the  others,  ct/ariiori  he  could  give 
it  to  all  of  them  in  any  proportions  he  wished.  But  a  Hindu 
pundit  treated  one  proceeding  as  an  alienation  and  the  other  as 
a  partition.  He  produced  one  set  of  texts  from  Jimuta  Yahana 
to  show  that  the  former  proceeding  was  valid,  and  another  set 
of  texts,  also  from  Jimuta  Yahana,  to  show  that  the  latter  was 
invalid.  It  is  not  surprising  that  there  was  a  good  deal  of 
confasion  before  the  law  was  finally  settled.  As  regards  the 
right  of  a  father  in  Bengal  to  make  an  unequal  partition  among 
his  sons,  it  can  hardly  be  said  that  the  law  is  satisfactorily 
settled  even  now. 

§  826.  The  earliest  reported  case  is  in  1792,  when  a  be- 

-         ■  ■ .         ■  —  —  ■  ■  — 

(/)  Muddwn  Gopal  t.  Ram  Bukth,  6  W.  R.  74. 
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quest  {g)  by  the  Zemindar  of  Nuddea  of  his  entire  ancestral  AlienatioM  by 
Zemindaiy  to  his  eldest  son  was  supported.  The  document 
recited  that  the  Zemindary  was  impartible,  in  which  case  of 
course  it  was  unnecessary.  The  opinions  of  numerous  pundits 
in  different  parts  of  the  country  are  said  to  have  been  taken, 
and  the  majority  of  them  declared,  that  whether  the  Zemindary 
had  been  previously  exempt  from  division  or  not,  the  gift 
settling  the  Zemindary  on  the  eldest  son  with  a  provision  for 
the  younger  ones  was  valid.  This  view  was  affirmed  by  the 
Sudr  Court.  Mr.  Colebrooke  appends  a  note  to  the  case  in 
which  he  agrees  with  the  pundits'  opinion,  as  being  in  accord- 
ance with  the  doctrines  of  Jimuta  Vahana.  He  ends  by  saying, 
"  No  opinion  was  taken  from  the  law  officers  of  the  Sudr  Court 
in  this  case.  But  it  has  been  received  as  a  precedent  which 
settles  the  question  of  a  father's  power  to  make  an  actual  dispo- 
sition of  his  property,  even  contrary  to  the  injunctions  of  the 
law,  whether  by  gift  or  by  will,  or  by  distribution  of  shares  "  (A). 
This  decision  was  followed  in  1800  by  the  Supreme  Court, 
which  affirmed  the  validity  of  the  wills  of  Rajah  Nohhissen  and 
Nemy  Chum  Mullick,  by  which  ancestral  immovable  property 
had  been  disposed  of,  in  the  former  case  at  all  events,  to  the 
prejudice  of  the  testator's  sons  (t).  And  in  1812  the  Sudr 
Court,  after  consulting  their  pundits,  held  that  a  gift  by  a  father 
of  his  whole  estate,  real  and  personal,  ancestral  and  otherwise, 
to  a  younger  son  during  the  life  of  the  elder  was  valid,  though 
immoral,  the  gift  of  the  whole  ancestral  landed  property  being 
forbidden  (k).  In  1816,  however,  the  law  was  unsettled  again 
by  the  case  of  Bhowanny  Churn  v.  The  Heirs  of  Ramkaunt  {I), 
That  case  will  be  discussed  more  fully  hereafter  (§  415),  but  it 
is  sufficient  here  to  point  out,  that  it  was  a  case  where  a  father 
had  made  an  unequal  partition  among  his  sons.  The  pundits 
practically  found,  that  as  a  partition  it  was  invalid  from  its 
inequahty,  and  that  it  could  not  be  supported  as  a  gift,  be- 
cause there  had  been  no  delivery  of  possession.    The  result  was 

{g)  The  document  is  sometimes  spoken  of  as  a  will,  sometimes  as  a  deed  of 
gift ;  it  seems  really  to  bave  been  tbe  former. 

(Ji)  Eshanchund  t.  Eshorckund,  1  S.  D.  2.  The  judgment  of  tbe  Sndr 
Court  will  be  found  in  2  Stra.  H.  L.  447. 

(t)  F.  MacN.  356,  340. 

(k)  Ramkwmar  ▼.  Kishmkimker,  2  S.  D.  42  (62);  F.  MacN.  277. 

{I)  2  S.  D.  202  (259);  F.  MacN.  283,  294. 
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Bights  of  aoiiB.     ^hafc  fche  partition  was  set  aside.    The  case  is  followed  by  an 

elaborate  note  in  which  the  opinions  of  the  pundits  in  this  and 
the  two  previous  cases  in  the  Sudr  Court  are  examined,  and 
the  writer  intimates  that  those  cases  had  probably  been  incor- 
rectly decided^  so  far  as  they  respect  the  ancestral  immovable 
estate  (m).  It  is  evident,  however,  that  the  pundits  would  not 
have  agreed  in  this  view,  for  we  find  that  in  1821  they  pro- 
nounced opinions  affirming  a  gift  by  a  father  of  an  ancestral 
taluq  to  one  of  his  eleven  sons  (w),  and  in  1829  they  supported 
a  sale  by  a  Zemindar  of  an  ancestral  taluq  during  the  life  of 
his  son.  They  laid  down  the  broad  principle,  "The  law  as 
current  in  Bengal  recognizes  no  proprietary  right  in  the  son, 
so  long  as  that  of  the  father  is  existent ;  and  therefore  in  the 
case  stated,  as  Ram  Shunker's  (the  father's)  right  in  the  soil  was 
existent,  Mohun  Chund  (the  son)  could  have  no  claim  upon 
it "  {o).  Finally,  in  1831,  the  same  question  arose  again  in  the 
Supreme  Court  of  Bengal,  and  was  referred  to  the  Judges  of 
the  Sudr  Dewanny,  who  returned  the  following  certificate  : 
"  On  mature  consideration  of  the  points  referred  to  us,  we  are 
unanimously  of  opinion  that  the  only  doctrine  that  can  be  held 
by  the  Sudr  Dewanny  Adalut,  consistently  with  the  decisions 
of  the  Court,  and  the  customs  and  usages  of  the  people,  is,  that 
a  Hindu,  who  has  sons,  can  sell,  give,  or  pledge,  without  their 
consent,  immovable  ancestral*  property,  situated  in  the  province 
of  Bengal ;  and  that  without  the  consent  of  the  sons,  he  can 
by  will  prevent,  alter  or  affect  their  succession  to  such  pro- 
perty "  ij)).  This  certificate  has  ever  since  been  accepted  as 
settling  the  law  in  Bengal,  on  the  points  to  which  it  refers  (q). 
Of  course  there  never  was  any  doubt  as  to  the  right  of  a 
Bengal  proprietor  to  dispose  of  his  property  to  the  prejudice 
of  rdations  other  than  his  own  issue  (r). 

(m)  These  conflicting  opinions  were  probably  before  Sir  Hyde  East  in  1820, 
when  he  pronoanced  his  judgment  in  Cossinautk  Bytack  v.  Hurrotoondery 
(2  M.  Dig.  198),  where  he  lances  against  each  other  two  conflicting  sets 
of  texts,  with  an  evident  consciousness  that  he  had  got  into  a  labyrinth  to  which 
he  did  not  possess  the  clue. 

(n)  Rajkristno  v.  Tarany  Churns  F.  MacN.  265,  Appx.  viii. 

(o)  Kumla  Kaunt  r.  Qtxyroo  0(mnd,  4  S.  D.  322  (410). 

(p)  Morton,  90 ;  6  8.  D.  73  (85).  A  note  follows  that  this  certificate  over- 
rales  the  case  of  Bhowanny  Chum.     It  really  did  nothing  of  the  sort. 

(q)  ^Mi  per  curiam,  8.  D.  of  1859,  250;  S.  D.  of  1850,  i.  489. 

(r)  F. -MacN.  360;  Bhncani  Pertkad  v.  Mt.  Taramunnee,  3  S.  I).  138 
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§  827.  As  r^arda  those  who  are  coparceners  in  Bengal,  that  Bights  of  co. 
is  brothers,  cousins,  or  the  like,  who  have  taken  property  ^'''^®^ 
jointly  by  descent,  or  who  have  acquired  it  jointly,  there  is 
also  no  difficulty.  In  Bengal  the  right  of  every  coparcener  is 
to  a  definite  share,  though  to  an  unascertained  portion  of  the 
whole  property  (§  238).  This  right  passes  by  inheritance  to 
female  or  other  relations,  just  as  if  it  were  already  divided,  and  it 
may  be  disposed  of  by  each  male  proprietor  just  as  if  it  were 
separate  or  self-acquired  property.  And  such  alienations  will 
be  taken  into  account  as  part  of  his  share  in  the  event  of  a 
partition.  But  of  course  no  one  can  dispose  of  more  than  his 
share,  unless  by  consent  of  the  others,  or  for  necessary  pur- 
poses («).  And  so  an  undivided  coparcener  may  in  Bengal 
lease  out  his  own  share,  and  put  his  lessee  in  possession  (t). 
But  as  a  son  has  no  interest  in  his  father's  property  during  the 
father's  life,  a  sale  of  such  property  by  him  during  the  father's 
life  would  be  wholly  void,  and  it  has  been  ruled  that  if  the 
purchaser  had  got  into  possession,  the  son  himself  might 
recover  the  property  from  bim  when  his  own  title  as  heir 
accrued.  The  purchaser,  however,  would  have  a  right  to 
recover  the  purchase-money  (u), 

§  828.  Throughout  the  preceding  paragraphs  no  distinction  Cases  of  gift, 
has  been  drawn  between  gifts  and  transfers  for  valuable  con- 
sideration. The  Bombay  High  Court,  it  will  be  remembered, 
allow  a  coparcener  to  alien  his  undivided  share  for  value,  but 
not  by  way  of  gift  (§  815),  and  according  to  the  view  taken  by 
the  High  Court  of  Bengal,  equities  would  arise  in  favour  of  a 
purchaser  for  value  which  would  not  exist  in  favour  of  a  donee. 
The  Madras  High  Court  seems  to  put  both  on  the  same  footing. 
Where  a  transaction  can  only  be  supported  on  the  plea  of 
necessity,  of  course  a  gift  could  never  be  valid.    An  exception 

(184);  SheodatY.  KunwuL  Bos,  8  S.  I).  284  (818);  Tamee  Chum  v.  Mt. 
Daseef  8  S.  D.  397  (530).  As  to  the  rights  of  an  adopted  sou,  see  ante, 
§  148  and  note. 

(#)  Rajbulubh  v.  Mt  Buneta,  1  S.  I)  44  (69) ;  Prarmath  v.  Calishunker^ 
1  a  D.  45  (60);  Anund  Ckund  v.  Kitken  Mohun,  1  S.  D.  116  (152),  where 
see  Mr.  Colebrooke's  notes.  Jlamkunhaee  t.  Bunt;  Ckund,  3  S.  D.  17  (22); 
Kounla  Kant  v.  Ram  Hureey  4  S.  D.  196  (247);  Sakhavfot  ▼.  Trilok  Singh^ 
6  S.  D.  338  (397);  2  W.  MacN.  291,  294,  296,  306  n.,  313. 

(e)  Ram  DeAul  t.  MiUerjeet,  17  W.  B.  420;  Macdonald  t.  Lalla  Skiik 
Dyal,  21  W.  R.  17. 

(m)  Gunganarain  r.  Bulram  Bonncrjee^  2  M.  Dig.  152. 
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may  exist  perhaps  in  fevonr  of  gifts  of  a  certain  part  of  the 
property  for  pious  purposes.  These  will  be  treated  of  at  length 
in  Chapter  XII.  on  Religious  Endowments.  Where  property 
is  absolutely  at  the  disposal  of  its  owuct,  as  being  the  pro- 
perty of  a  father  under  Bengal  law,  or  the  separate  or  self- 
acquired  property  of  any  person,  he  may  give  it  away  as  freely 
as  he  may  sell  or  mortgage  it  (x),  subject  to  a  certain  extent  to 
the  claims  of  those  who  are '  entitled  to  be  maintained  by 
him  (y).  And  where  a  gift  is  valid  it  may  be  accompanied 
with  conditions,  such  as  that  the  donor  should  be  maintained 
by  the  donee  during  his  lifetime,  and  that  his  exequial  cere- 
monies should  be  performed  after  his  death  in  consideration 
of  the  gift  (z);  that  the  donee  should  for^o  clainis  against 
the  donor,  and  should  defray  expenses  of  the  worship  of  the 
idol  (a) ;  that  the  property  should  pass  to  another  in  a  par- 
ticular event  (b).  So  a  donatw  niortis  causa,  revocable  if  the 
donor  should  recover  from  an  illness,  is  valid  {c).  But  a  gift 
will  be  invalid  which  creates  any  estate  unknown  to,  or  for- 
bidden by  Hindu  law  {d)\  or  which  contains  provisions  which 
are  repugnant  to  the  nature  of  the  grant,  such  as  a  restraint 
upon  alienation  or  partition  (e).  And  of  course  the  same  prin- 
ciples would  apply  to  a  transfer  for  value. 

§  829.  It  \&  essential  to  the  validity  of  a  gift  that  possession 
should  be  given  to  the  donee.  The  only  apparent  exception  to 
the  rule  being,  that  a  promise  to  give  for  pious  purposes  creates 
a  moral  obligation  so  strong  that  it  may  be  enforced  (/).     But 


(x)  Saminaditn  t.  DurmarajUn^  Mad.  Dec.  of  1853,  291;  and  see  autho- 
rities cited  ante,  §  327,  note  (»),  2  Dig.  159. 

{y)  As  to  the  extent  to  which  this  limitation  applies,  see  pott,  §  384. 

(«)  Ram  Narayan  v.  Mt,  Sut  Bunsec,  3  S.  D.  377  (503);  see  note, 

(a)  Madhvhchunder  v.  Bamasoondereef  S.  D.  of  1853,  103. 

(6)  Soorjeemonee  v.  Denobundo  Mullick,  9  M.  I.  A.  123,  135;  per  cttriam, 
4  B  L   R  O   C    192 

(c)  Visalatchi  v.  Subbu  PUlay,  6  Mad.  H.  C  270. 

id)  Tagort  v.  Tagore,  4  B.  L.  R,  0.  C.  103;  9  B.  L.  B.  P.  C.  377. 

(e)  See  post,  §  356;  F.  MacN.  327;  Venkatramanna  t.  Bramanna,  4  Mad. 
H.  0.  345 ;  Nabob  Amiruddotda  v.  Nateri  Strinavasa,  6  Mad.  H.  C.  856 ; 
Tkakoor  Kapilnauth  v.  Oovemment,  13  B.  L.  R.  445,  457.  See  per  curiam, 
9  B.  L.  R.  P.  C.  395,  406 ;  and  Renaud  v.  Tourangeau,  L.  R.  2  P.  C.  4.  As 
to  agreements  between  coparceners  not  to  divide,  hw  post,  §  410. 

(/)  Mit.  iii.  6,  §  2,  3,  translated  1  W.  MacN.  217;  Yajnavalk.  2  Dig. 
160;  Katyay.  ib.  170;  Harita,  ib.  171;  Vrihasp.  ib.  174;  Nar.  ib.  175; 
Bhovxinny  Chum  v.  Jiamk<iunty  2  S.  D.  202  (259);  VenkatachtUa  v.  Tkatam- 
mh  4  Matl.  H.  C.  460. 
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this  exception  would  not  be  admitted  in  these  days  (g).    But  What  is  pog- 
it  is  sufficient  if  the  change  of  possession  is  such  as  the  nature  ^^^^^ 
of  the  case  admits  of.    Therefore,  where  the  gift  is  of  land, 
which  is  in  the  possession  of  tenants,  receipt  of  rent  by  the 
donee  is  enough,  even  though  it  is  received  through  a  person 
who  received  it  formerly  as  agent  for  the  donor;  or  delivery  to 
the  donee  of  the  deed  of  gift,  and  of  the  counterpart  lease 
executed  to  the  donor  by  the  tenants  (A).    So  a  gift  may  be 
made  to  an  absent  person,  if  his  acceptance  of  it  is  certain,  but 
if  it  is  unknown  whether  he  will  accept  or  not,  the  right  of 
the  donor  continues  (t).    And  it  was  stated  by  a  pundit  in 
Bengal  that  a  gift  would  be  valid,  even   though  the  donor 
retained  possession,  if  it  was  expressly  stated  in  the  deed  that 
he  was  holding  the  property  as  a  loan  from  the  donee  (k).    So 
in  the  Punjab  it  has  been  held,  that  where  the  donee  is  inca- 
pable of  taking  possession,  as  being  a  minor  or  a  lunatic,  the 
possession  of  the  donor  is  enough,  if  it  is  expressly  asserted  to 
be  in  trust  for  the  donee  (l).    And  when  the  donee  was  in  pos- 
session before  the  gift,  the  continuance  of  his  possession  is 
sufficient,  without  any  new  delivery  (m).    It  follows  from  the 
above  principles,  that  whether  the  gift  be  in  prcesmti  or  in 
futuro  the  donee  must  be  a  person  in  existence,  and  capable  of  Donee  mnst  be 
accepting  the  gift  at  the  time  it  takes  effect  (n).    The  only  ^  existence, 
exceptions  are  the  cases  of  an  inftmt  in  the  womb,  or  a  person 
adopted  after  the   death  of  the  husband  under  an  authority 
from  him.     Such  persons  are  by  a  fiction  of  law  considered 
to  have  been  in  existence  at  the  time  of  the  death  (o).    And  if 

(ff)  Manjunadhaya  y.  Tangamma,  Mad.  Dec  of  1861,  24;  Nurtingh  t. 
Mohunt  Kkakee,  S.  D.  of  1857,  1000. 

(h)  Bk.  of  Hindustan  v.  Premchundj  6  Bomb.  0.  C.  88;  WannatJum  t. 
KeyakfidcUh,  6  Mad.  H.  C.  194;  Narjivwa  ▼.  Naran  ffaribhai,  4  Bomb. 
A.  C.  31. 

(i)  Srikrishna,  cited  with  approTal  by  Macpherson,  J.,  4  K  L.  B.  0.  0. 
291. 

<i)  SheodoB  V.  Kwnwtd  £as,  3  S.  D.  234  (313). 

(0  Punjab  Oust.  76. 

(m)  Meyajee  t.  Metha  NtOhoo,  Bomb.  Sel.  Eep.  80,  89.  This  and  the 
preyious  case  were  decided  under  Mohammedan  law,  which  in  thia  respect 
agrees  with  the  Hindu  law. 

(n)  This  is  the  actual  time  of  giving,  that  is  the  date  of  the  gift,  if  inter 
vivotf  or  the  death  of  the  testator,  if  by  wiU ;  not  the  possible  time  of  re- 
ceiving. See  9  B.  L.  R.  899;  Saudaminey  y.  Jogtih  Chunder,  2  Gale.  265, 
pott,  I  355. 

(o)  Tagore  r.  Tagore,  4  B.  L.  R.  0.  C.  108  ;  9  B.  L.  R.  377,  397,  400,  404. 
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a  gift  is  made  to  a  class  of  persons  some  of  whom  are  incapable 
of  taking  nnd^r  it,  as  being  nnbom,  or  from  remoteness,  or  any 
other  reason,  it  is  invalid  as  to  alL  Becanse  the  intention  of 
the  donor  was  that  aD  should  take,  not  that  one  should  take  to 
the  exclusion  of  the  others  (j)). 

A  gift  once  completed  by  deliyery  or  its  equivalent  is  binding 
upon  the  donor  himself,  and  upon  his  representatives,  and  is 
valid  even  against  lus  creditors;  provided  it  was  made  band  fide, 
that  is  with  the  honest  intention  of  passing  the  property,  and 
not  merely  as  a  fraudulent  contrivance  to  conceal  the  real  owner- 
ship (q). 

§  330.  Another  question  which  has  given  rise  to  numerous 
and  conflicting  decisions,  is  as  to  the  necessity  for  delivery  of 
possession  where  the  transfer  is  not  by  way  of  gift,  but  by  way 
of  mortgage  or  sale  of  land.  Such  a  transaction,  even  without 
possession,  would,  of  course,  be  valid  and  enforceable  as  against 
the  transferor.  But  the  importance  of  the  question  would  arise 
where  the  rights  of  third  parties  were  concerned.  For  instance, 
where  the  same  property  was  mortgaged  or  sold  twice,  and 
possession  given  to  the  last  transferee.  K  the  first  transfer 
was  valid  without  possession,  the  first  transferee  could  bring 
ejectment  for  the  land.  If  it  required  possession,  his  only 
remedy  would  be  against  his  transferor  by  suit  for  specific 
performance  or  for  damages.  The  point  has  been  twice  raised 
by  the  Judicial  Committee,  and  the  first  matter  for  considera- 
tion will  be,  how  far  their  Lordships*  remarks  are  to  be  taken 
as  concluding  the  matter.  In  the  first  case  the  appellant  had 
been  engaged  in  litigation  for  a  Zemindaiy  from  1835  till  1858, 
when  the  suit  was  finally  decided  in  his  favour.  In  1844, 
before  any  decree  had  been  given  in  his  favour,  he  sold  one 
quarter  share  of  the  whole  property  to  the  assignor  of  the 
respondent  for  E.  75,000.  It  was  found  that  less  than  one- 
third  of  the  purchase  money  was  paid  by  the  purchaser,  and 
the  appellant  contended  that  the  transaction,  though  on  its 
face  a  sale,  was  really  only  intended  to  create  a  security  for 
advances  made  to  enable  him  to  carry  on  his  suit.    The  Sudr 

{p)  Soudaminey  v.  Jogetih  Chunder,  2  Calc.  268;  ]per  Norman,  C.  J.,  8 
B.  L.  R.  410;  Act  X.  of  1865,  a.  102. 

{q)  Sabapathy  v.  Panyandyt  Mad.  Dec  of  1858,  61 ;  Ahhackm  r.  Jtama- 
cheiidmya,  1  Mjid.  H.  C.  393;  Ghanahhai  v.  Srinavn^a^  4  Mad.  H.  C.  84. 


IN  CASES   OF  SALE.  313 

Court  of  Bengal  found  in  favour  of  the  purchaser,  holding  that  Privy  Council 
the  contract  was  one  of  absolute  sale  and  purchase,  and  that  a  ^^^^^^ 
complete  title  to  the  lands  passed,  by  virtue  of  the  bill  of  sale, 
on  its  execution.  This  decree  was  reversed  by  the  Privy 
Council.  After  remarking  that  the  course  adopted  by  the 
Sudr  Court  in  remanding  the  suit  left  open  the  very  point, 
whether  the  contract  was  one  of  sale  or  security,  their  Lord- 
ships proceeded  to  say,  "  It  is  not  easy  to  see  what  principle 
of  an  Enghsh  Court  of  Equity,  supposing  such  to  be  properly 
applicable  to  the  case,  would  support  the  conclusions  to  which 
the  judges  of  the  Sudr  Court  have  come  upon  the  facts  before 
them.  Their  business  was  to  decide  the  rights  of  the  parties 
under  the  particular  contract;  and  upon  the  facts  found  by  the 
Court  below,  according  to  equity  and  good  conscience.  They 
seem  to  have  ruled  that  the  effect  of  the  execution  of  a  bill  of 
sale  by  a  Hindu  vendor  is,  to  use  the  phraseology  of  English 
law,  to  pass  an  estate  irrespectively  of  actual  delivery  of  posses- 
sion, giving  to  the  instrument  the  effect  of  a  conveyance 
operating  by  the  Statute  of  Uses.  Whether  such  a  conclusion 
would  be  warranted  in  any  case,  is,  in  their  Lordships'  opinion, 
very  questionable.  It  is  certainly  not  supported  by  the  two 
cases  cited  in  the  judgment  under  review,  in  both  of  which 
actual  possession  seems  to  have  passed  from  the  vendor  to  the 
purchaser  (r).  To  support  it,  the  execution  of  the  bill  of  sale 
must  be  treated  as  a  constructive  transfer  of  possession.  But 
how  can  there  be  any  such  transfer,  actual  or  constructive, 
upon  a  contract  under  which  the  vendor  sells  that  of  which  he 
has  not  possession,  and  to  which  he  may  never  establish  a 
title  ?  The  bill  of  sale  in  such  a  case  can  only  be  evidence  of 
a  contract  to  be  performed  in  futuro,  and  upon  the  happening 
of  a  contingency,  of  which  the  purchaser  may  claim  a  specific 
performance  if  he  comes  into  Court  showing  that  he  has  him- 
self done  all  that  he  was  bound  to  do.  In  the  present  case  the 
purchaser  had  alleged  that  he  was  in  that  condition,  having 


(r)  The  two  cases  were  Oopeechum  v.  Koroona^  S.  D.  of  1867,  225 ;  Swr- 
honarain  t.  Maharaj  Singh^  S.  D.  of  1858,  601.  As  to  the  latter  case  their 
Lordships  were  certainly  mistaken.  The  purchaser  sued  for  possession,  but 
was  refused  it,  on  the  ground  that  though  the  sale  was  completed  by  consent, 
the  vendor  had  a  right  to  retain  possession  tiU  the  payment  in  full,  which  had 
not  been  made. 
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paid  the  whole  of  the  price  at  the  date  of  the  execution  of  the 
instmrnent ;  but  that  allegation  has  been  found  to  be  false." 
The  Committee  then  proceeded  to  point  out  that,  under  those 
circumstances,  the  purchaser  would  not  have  been  entitled  to  a 
specific  performance,  since  the  contract  sued  upon  was  of  a 
speculative,  not  to  say  a  gambling,  nature  ;  and  the  considera- 
tion for  the  contract  had  Mled,  since  its  object  was  to  procure 
an  immediate  supply  of  money,  the  amount  of  which  was  fixed 
upon  a  calculation  of  the  risk  undertaken  by  the  purchaser  at  a 
sum  far  below  the  real  value  of  the  thing  sold.  Finally,  their 
Lordships  intimated  that  the  real  nature  of  the  arrangement 
was  one  for  successive  advances  of  money,  and  not  for  outright 
sale  (s).  This  judgment  was  followed  by  the  Privy  Council  in 
a  very  similar  case,  where  A.  had  executed  to  B.  what  purported 
to  be  a  deed  of  sale  of  half  of  a  property  for  which  A.  was  suing 
C,  in  consideration  of  payments  made  and  to  be  made  by  B.  to 
A.,  to  enable  the  latter  to  carry  on  the  suit.  It  was  found  that 
the  payments  had  not  been  made,  and  the  Privy  Council  held 
that  the  document  was  not  a  sale  on  which  B.  could  sue  to 
eject  A.,  but  only  an  agreement  for  a  future  transfer,  upon 
which  the  remedy  was  by  suit  for  specific  performance,  accom- 
panied by  an  averment  that  B.  had  perfor^ied  his  side  of  the 
contract,  or  been  prevented  from  performing  it  by  A.  (t). 

It  does  not  seem  to  me  that  either  of  these  cases  decide  that  a 
document,  intended  to  operate  as  a  transfer  in  prcRsenti  of  a 
specific  piece  of  immovable  property,  would  be  invalid  because 
possession  was  not  given  under  it.  In  both  cases  the  Judicial 
Committee  held  that  the  document  was  not  intended  so  to 
operate.  In  both  cases,  too,  the  sale  was  not  of  a  specific  piece 
of  property,  but  of  a  share  in  something  afterwards  to  be 
recovered.  Something  remained  to  be  done  between  the 
parties  before  the  purchaser  could  say  that  he  had  a  claim 
to  any  definite  field  or  house.  But  no  doubt  the  judgment  in 
the  first  case  does  intimate  a  very  strong  opinion  that  a  sale  will 
be  invalid  as  such,  first,  if  the  vendor  cannot  give  possession, 
and  secondly,  if  he  does  not  give  possession.    The  two  propo- 


(f)  Perhlad  Sein  t.  Bahoo  BudJioo,  12  M.  I.  A.  800,  806-309. 
(i)  Bhobotundurec  v.  Isiurchunder,  11  B.  L.  R.  36. 
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sitions  are  of  course  quite  distinct.  I  shall  examine  first  the 
native  texts,  and  next  the  decided  cases  upon  these  points. 

§  831.  I  am  not  aware  of  any  native  authority  bearing  upon  Where  vendor  ia 
the  supposed  incapacity  of  a  person  out  of  possession  to  sell  his  ^™«®^  °^*  °^ 

.  .     ^'^  ^        •'  '^  ^  possession. 

nght  to  property,  so  as  to  enable  his  vendee  to  sue  for  posses- 
sion on  his  own  behalf.  But  it  has  been  repeatedly  decided 
that  an  assignment  of  a  cJwse  in  action  is  valid,  and  that  the 
assignee  may  sue  upon  it  in  his  own  name,  without  joining  the 
assignor,  and  without  obtaining  the  consent  of  the  party  liable 
on  the  obligation  ;  and  this  doctrine  has  been  equally  appHed  in 
cases  where  the  claim  was  to  an  interest  in  land  (u).  The 
Civic  Procedure  Code  also  recognizes  the  right  of  the  transferee 
of  a  decree  to  have  it  executed  on  his  own  behalf  (ar).  On 
principle,  therefore,  there  seems  to  be  no  reason  why  an  owner 
of  land,  out  of  possession,  should  not  be  able  to  place  his 
assignee  in  exactly  the  same  position  as  himself  in  regard  to 
the  land,  whatever  that  position  may  be.  This  also  seems  to 
have  been  the  view  taken  by  the  Privy  Council  in  a  somewhat 
similar  case.  There  a  Zemindar,  whose  land  was  out  on  lease, 
made  a  fresh  lease  to  a  third  party  to  commence  from  the  end 
of  the  existing  term.  When  the  time  came,  the  Zemindar 
obstructed  his  lessee  in  obtaining  possession,  and  the  latter 
brought  a  suit  which  was  framed  as  for  an  injunction  against 
interference  by  the  Zemindar,  and  for  specific  performance.  In 
decreeing  in  his  favour  the  Privy  Council  animadverted  "  upon 
the  inaccurate  and  artificial  character  of  the  pleadings."  They 
said: "  The  plaintiflTs  right  of  action  depended  entirely  upon  the 
lease,  which  entitled  him  to  possession  of  the  Zemindary ;  and 
if  that  possession  had  been  usurped  by  the  Zemindar,  the 
plaintiff  ought  to  have  brought  ejectment.  The  prayer  of  his 
plaint  seems  rather  to  be  for  an  injunction  to  restrain  the 
Zemindar  from  collecting  the  revenues  of  his  Zemindary, 
against  the  terms  of  his  own  authority  to  the  plaintiff.    But 


(u)  8a4idiU  Mi  Y.  CoUr.  of  Sarun,  S.  D.  of  1858,  840;  Mohethvr  Bukih 
T.  Jjiurpnarainf  ib.  955 ;  Jugmokun  v.  ML  Bvddun  KooeVf  9  W.  R.  243 ; 
Munrwnjun  y.  Ledanund,  11  W.  R.  5 ;  Kristna  y.  Bcdarama,  1  Mad.  H.  0. 
139 ;  Anon.  y.  Muttutawmiya,  ib.  140 ;  Kadarhacka  y.  Run^atavmy,  ib. 
150;  Vembakum  y.  Moonesaiomy,  4  Mad.  H.  0.  176;  Balapa  y.  Antc^ee^ 
Morris,  42 ;  Dayabhai  y.  DuUabhram,  8  Bomb.  A.  C.  133. 

{X)  Act  X.  of  1877,  s.  232. 
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Conflict  oi  ^he  High  Court  of  Judicature  appear  to  treat  the  suit  as  one 

for  specific  performance,  which  it  could  not  be,  if,  according  to 
their  opinion,  the  lease  was  not  an  executory  contract"  (y). 
There  is,  however,  an  abundance  of  decisions  upon  the  point, 
though  unfortunately  they  are  of  a  very  conflicting  character. 
The  dictum  of  the  Judicial  Committee  has  been  accepted  by 
the  High  Court  of  Bombay,  as  establishing  the  broad  rule  that 
a  vendor  out  of  possession  cannot  convey  a  title  which  will 
enable  his  vendee  to  sue  a  third  person  for  recovery  of  posses- 
sion (z).  To  the  same  extent  it  appears  to  have  been  applied 
by  the  High  Court  of  Bengal,  in  a  case  where  nothing  appears 
except  that  the  assignor  never  at  any  time  had  had  possession 
of  the  property  which  he  assigned  (a).  In  other  cases  there 
were  the  further  circumstances  that  the  transactions,  like  those 
decided  upon  in  the  Privy  Council,  were  for  a  division  of 
property  then  in  litigation,  and  were  clearly  opposed  to  public 
policy  (b).  On  the  other  hand,  in  two  cases  decided  by  the 
High  Court  of  Bengal,  before  the  Privy  Council  case,  it  was 
ruled  that  a  person  out  of  possession,  but  who  had  a  right  to 
possession,  might  convey  his  title  to  a  third  party,  and  that  the 
latter  might  bring  ejectment  upon  that  title  against  anyone  who 
had  an  inferior  title  (c).  The  same  point  has  again  come  before 
the  High  Court  for  consideration  since  those  decisions,  and  they 
have  ruled  that  the  dicta  of  the  Judicial  Committee  must  be 
taken  subject  to  the  facts  of  the  particular  cases.  Where  the 
vendor  had  been  in  peaceable  possession,  and  then  been  dis- 
possessed, they  have  ruled  that  a  sale  of  his  title  carried  with  it 
the  right  to  eject  (d).  The  same  decision  has  been  given  in 
still  later  cases,  in  which  it  is  stated  that  the  vendor  was  out  of 


(y)  Kamala  Naik  v.  PUchacootty,  10  M.  I.  A.  886,  396,  affg.  1  Mad. 
H.  C.  153. 

(z)  Oirdhar  v.  Daji,  7  Bomb.  A.  C.  4;  Kachu  v.  Kachoba,  10  Bomb. 
491. 

(a)  Bam  Khelawun  v.  Mt.  Oudh  Kooer,  21  W.  R.  101. 

(b)  Tara  Soonduree  ▼.  CoUr.  of  Mymensingh,  13  B.  L.  R.  496;  Boodhun 
Singh  v.  Mt.  Luteefun,  22  W.  R.  535 ;  BiakoncUh  Dey  t.  Ohunder  Mohun, 
23  W.  R.  165. 

(c)  Prcmkrishna  y.  Bitwamhhar,  2  B.  L.  R.  A.  G.  207,  oyermling  Dino' 
monee  Y.  GyrutooUah,  2  W.  R.  138 ;  Kumurooddeen  v.  Shaikh  Bhetdho,  11 
W.  R.  134. 

{d)  Bikan  Singh  y.  Mt.  ParhuUy,  22  W.  R.  99  ;  Qungahurry  v.  Raghn-  , 

draw,  14B.  L  R  307;  NiUyanund  v.  Shanm  Chumj  23  W.  R.  163. 
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possession,  but  it  does  not  appear  whether  he  had  previously 
been  in  possession  (e), 

§  832.  Upon  the  second  point,  viz.,  the  necessity  for  delivery  Where  rendor  ia 
in  order  to  perfect  a  transfer  by  one  who  is  capable  of  transfer-  i-l-e-*""- 
ring,  there  is  a  good  deal  of  native  authority.  Upon  Hindu 
principles,  it  is  difficult  to  see  why  delivery  of  possession  should 
be  required.  The  necessity  for  it  in  the  case  of  gifts  seems  to 
arise  from  the  principle  that  property  can  never  be  in  abeyance 
(§  422).  Vijnaneawara  says, "  Gift  consists  in  the  relinquishment 
of  one's  own  right,  and  the  creation  of  the  right  of  another  ; 
and  the  creation  of  another  man's  right  is  completed  on  that 
other's  acceptance  of  the  gift,  but  not  otherwise"  (/).  Now 
in  the  case  of  a  mortgage  or  sale,  which  is  necessarily  a  bilateral 
proceeding,  the  transaction  itself  involves  acceptance,  and  deli- 
very is  not  necessary  to  establish  it.  There  are  no  doubt  texts 
which  seem  to  take  the  contrary  view.  These,  however,  occur 
in  the  chapters  of  legal  works  which  treat  of  evidence,  and 
appear  to  refer  to  two  different  matters,  viz.,  the  effect  of  pos- 
session as  evidencing  a  right,  and  the  effect  of  possession  as 
destroying  a  right.  For  instance  Narada  says,  "  Written  proof, 
witnesses  and  possession,  these  are  the  three  kinds  of  evidence 
on  which  the  right  of  property  rests,  (and  by  means  of  which)  a 
creditor  may  recover  a  loan.  A  document  remains  always  evi- 
dence, witnesses  as  long  as  they  live,  and  possession  after  a 
lapse  of  time.  What  a  man  is  not  possessed  of,  that  is  not  his 
own,  even  though  there  be  written  proof,  and  even  though  wit- 
nesses be  living  ;  this  is  especially  the  case  with  immovables." 
But  in  the  next  verse  he  shows  that  he  is  speaking  of  what  we 
would  call  the  law  of  limitations,  as  he  fixes  periods  after  which 
possession  shall  destroy  the  right  to  recover  *  and  further  on  he 
says,  "  Where  possession  exists,  but  no  title  whatever  exists, 
there  a  title  but  not  possession  (alone)  can  confer  proprietary 
rights.  A  title  having  been  substantiated  the  possession  be- 
comes vaUd  ;  it  remains  invalid  without  a  proved  title."  He 
winds  up  by  saying,  "  In  all  busmess  transactions  the  latest 
act  shall  prevail ;  but  in  the  case  of  a  gift,  a  pledge,  or  a 


(e)  AulockY,  Atdock,  26  W.  R.  48;  Bmeamr  v.  Joy  KiAore,  ib.  228. 
(/)  Mit.  iii.  6,  §  2,  transUted  1  W.  MacN.  217. 
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Where  vendor  is  pnrchase  the  prior  act  has  the  greater  force  "  (g).    The  whole 
in  poesesaion.       g^bject  is  examined   by  Vijnaneswara  in  chap,  iii.,  sect.  6, 

^^  Of  a  title  without  possession,''  where  he  treats  possession  as 
merely  matter  of  evidence,  which  is  conclusive  when  it  extends 
beyond  the  memory  of  man,  or  three  generations,  inconclusive 
in  all  other  cases.  He  quotes  a  text  which  states  that  without 
some  little  possession  the  gift,  sale  or  other  transfer  is  not  com- 
plete, and  then  proceeds :  "  A  title,  therefore,  without  corporeal 
acceptance,  consisting  of  the  enjoyment  of  the  produce,  is 
weaker  than  a  title  accompanied  by  it,  or  with  such  corporeal 
acceptance.  But  such  is  the  case  only,  when  of  these  two  the 
priority  is  undistinguishable  ;  but  when  it  is  ascertained  which 
is  first  in  point  of  date,  and  which  posterior,  then  the  simple 
prior  title  affords  the  stronger  evidence  "  (A).  These  texts  and 
many  others  are  reviewed  by  Professor  Wilson,  in  an  article  on 
Sir  F.  MacNc^hten's  Considerations  on  Hindu  Law,  and  this 
article  with  further  texts  was  examined  by  the  Madras  High 
Court  in  reference  to  a  question  of  inchoate  partition.  Dr. 
Wilson  states  his  view  as  follows,  "  It  is  therefore  in  our  esti- 
mation quite  clear  that  the  Hindu  law  and  common  sense  go 
hand  in  hand.  A  man  may  for^o  his  rights  if  he  pleases,  and 
any  capricious  abandonment  of  them  for  an  unreasonable  time 
is  to  be  punished  by  their  forfeiture.  But  he  is  not  to  be 
deprived  of  what  is  legally  his,  because  legal  proceedings,  inte- 
rested opposition,  accident,  distance  or  disease  debar  him 
from  taking  possession  of  it  when  it  first  becomes  his  due." 
To  which  the  Madras  High  Court  adds,  "  This  seems  to  us 
precisely  the  doctrine  derivable  from  the  text  writers  "  («). 
Decisions.  §  333.  There  is  no  lack  of  direct  authority  upon  this  point 

also,  though  the  decisions  are  certainly  not  harmonious.  Of 
course  all  the  cases  cited  in  §  331,  which  asserted  the  validity 
of  a  sale  by  a  person  out  of  possession,  would  apply  ^  fortiori 
in  favour  of  a  sale  by  a  person  in  possession  without  delivery  to 
his  vendee,  though  of  course  equities  might  arise  in  favour  of 
a  subsequent  purchaser  without  notice  {k).    The  case  of  mort- 


{g)  Nar.  iv.  §  2-13.    See  also  §  17-23,  §  27. 
(h)  1  W.  MacN.  218;  and  see  the  whole  section. 

(t)  Wilson,  Works,  v.  88;  Lahikmy  v.  Nanmmha,  3  Mad.  H.  0.  40,  46, 
affd.  18  M.  I.  A.  113. 

(*)  See  Jtamcoomar  v.  McQueen  in  P.  C.  11  B.  L.  R.  46. 
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gages  also  seems  to  stand  on  a  different  ground,  and  will  be  Oases  of  sale. 

discussed  separately.    In  Madras  it  has  been  frequently  decided 

that  a  sale  by  the  owner  without  delivery  of  possession  is  valid 

as  against  a  subsequent  sale  by  the  original  owner  followed  by 

possession,  and  that  the  first  vendee  may  bring  ejectment  both 

against  the  vendor  and  the  second  vendee ;  "  on  the  simple 

principle,  that  after  the  conveyance  to  the  first  vendee  the 

owner  of  the  land  had  nothing  whatever  to  convey  "  (/).    The 

same  point  was  decided  in  Bengal  by  the  Sudr  Court  before 

the  Privy  Council  cases,  and  by  the  High  Court  aftier  an 

examination  of  then^  (m) ;  and  also  by  the  High  Court  of 

Bombay  (n).    On  the  other  hand,  in  a  more  recent  case  the 

same  Court  appears  to  have  laid  it  down  that  a  sale  would  be 

invalid  without  delivery  of  possession  as  well  as  transfer  of 

title  ((?). 

§  334.  The  case  of  mortgages  creates  greater  diflBculty,  as  Cm«8  of  mort- 
the  mortgagor  still  retains  an  assignable  interest  in  himself.  ^^®* 
Distinctions  would  also  arise  according  as  the  mortgagor  had 
transferred  his  property  in  the  land,  reserving  only  a  right  to 
redeem,  or  had  retained  the  property,  merely  creating  a  lien 
upon  it  in  favour  of  the  creditor ;  in  the  language  of  English 
law,  according  as  the  mortgage  was  legal  or  equitable.  Ques- 
tions of  notice,  negligence,  &c.,  would  also  largely  affect  the 
decision  of  each  case.  I  do  not  propose  to  enter  into  these 
matters,  which  are  beyond  the  scope  of  this  work,  and  have 
been  fiilly  treated  by  Mr.  Macpherson  in  his  book  on  Mort- 
gages. I  shall  briefly  point  out  the  state  of  the  authorities  on 
the  one  point  of  possession.  It  is  evident  that  the  effect  of 
want  of  possession  will  depend  largely  upon  whether  such  non- 


(0  Velayuda  v.  Sivarama,  Mad.  Dec.  of  1860,  277;  Virahhadra  v.  Hari 
Rama,  3  Mad.  H.  0.  88.  So  Narada  says,  **  What  n  mao  possesses  without  a 
title  he  must  not  alienate,"  It.  §  17.  The  same  point  has  been  repeatedly  de- 
cided by  the  High  Court  in  unreported  cases,  of  which  I  have  notes  in  MS. 

(m)  Surbonarain  v.  Maharaj  Singhy  S.  D.  of  1858,  601;  Gunfohurry  v. 
Roffhubhram,  U  B.  L.  R.  307.  The  cases  in  22  W.  R.  22,  200,  and  25 
W.  B.  104,  were  transfers  of  a  mere  right  of  occupancy. 

(n)  Nagochaee  v.  Motetgeery  1  Bomb.  5;  Bhookun  v.  Bhae^Uf  ib.  19; 
Oirdkar  v.  Daji,  7  Bomb.  A.  C.  4. 

(o)  Kachu  V.  Kachoba^  10  Bomb.  491,  and  per  West,  J.,  1  Bomb.  L.  R. 
93,  citing  1  Stra.  H.  L.  32.  The  opinion  of  Mr.  Oolebrooke  (2  Stra.  H.  L. 
427)  relied  on  by  Sir  Thos.  Strange  in  support  of  this  view,  referred  to  a  gift. 
The  text  of  Tajn.  is  probably  the  one  cited  by  Wilson,  vb.  tup. 
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Mortgage  with-     possession  was  in  accordance  with  the  terms  of  the  contract,  or 
oat  possession,      opposed  to  it.    Narada  says  broadly,  "  Pledges  are  declared  to 

be  of  two  sorts,  movable  and  immovable.  Both  are  valid  when 
there  is  actual  enjoyment,  and  not  otherwise "  (p).  It  is 
possible  he  may  be  referring  to  cases  in  which  possession  ought 
to  follow  the  pledge,  as  it  would  do  naturally  in  regard  to 
movables.  In  Madras  it  is  quite  settled  that  a  mere  hypothe- 
cation of  land,  neither  followed  nor  intended  to  be  followed  by 
possession,  creates  a  lien  upon  it,  which  may  be  enforced  against 
a  subsequent  purchaser  (q).  The  same  point  has  been  decided 
in  Bengal  by  the  Supreme  Court,  after  taking  the  opinion  of 
the  judges  of  the  Sudr  Court  (r).  In  Bombay  there  is  rather 
an  apparent  than  a  real  conflict  of  authority.  It  has  been  ruled 
by  the  Sudr  Court  in  several  early  cases,  that  where  there  are 
two  mortgages  of  the  same  property,  the  later,  if  followed  by 
possession,  takes  priority  over  a  former  one  without  posses- 
sion («).  In  very  recent  times  the  same  doctrine  has  been 
applied  by  the  High  Court  to  mortgages  in  the  Konkan  and 
the  Deccan,  apparently  upon  some  special  usage  prevailing  in 
these  parts.  But  they  hold  that  the  mortgage  without  posses- 
sion is  not  in  itself  invalid,  and  that  registration  will  cure  the 
defect,  so  as  to  give  it  priority  over  a  later  document  with 
possession  (/).  The  general  principle  that  possession  is  not 
necessary  to  give  validity  to  a  mortgage  as  against  the  mort- 
gagee was  afl&rmed  by  the  same  Court  in  a  very  elaborate 
judgment,  where  all  the  previous  cases  were  reviewed  (u)  ;  and 
it  has  also  been  held  that  such  a  mortgagee  may  maintain  his 
claim  against  third  persons  who  are  wrongfully  in  posses- 
sion (x),  or  against  purchasers  at  a  Court  sale,  who  only  take 


(p)  Nar.  W.  §  64. 

Iq)  V.  Seth  Sam  v.  LuekpcUhy^  9  M.  I.  A.  808;  Kadarta  v.  Raviah,  2 
Mad.  H.  C.  108;  OoUa  Chinna  t.  KcM  Appiak,  4  Mad.  H.  C.  434;  Sadagopak 
T.  Ruthna  Mudalij  6  Mad.  Jur.  175. 

(r)  Callydost  v.  Sibchunder,  Morton,  111;  Sibchunder  v.  Rtumck  Chunder, 
Fnlton,  3<t.     These  cases  oTemde  contrary  decisions  in  Montriou,   278,  and 

Morton,  105. 

(«)  Tooljaram  v.  Meean  Mookummud,  2  Bor.  180;  Kundoojee  v.  SaUajee, 
Bellasis,  6;  Dondee  v.  SurUram,  Morris,  56. 

{t)  Oopal  V.  Krishnappa,  7  Bomb.  A.  C.  60 ;  ffari  Ramchandra  v.  Ma- 
hadaji,  8  Bomb.  A.  C.  50;  Ralaji  v.  Ramchandra,  11  Bomb.  87. 

(u)  Jivand<u  v.  Pramjif  7  Bomb.  0.  C.  45, 

(x)  KHshnaji  v.  Oorindy  9  Bomb.  275. 
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the  right,  title  and  interest  of  the  debtor  (y),  or  against  a 
purchaser  by  private  contract  who  has  had  notice  of  the  pre- 
vious mortgage  (2).  Practically,  therefore,  there  is  no  real 
difference  between  the  law  of  Bombay  and  the  other  Presiden- 
cies, except  as  to  the  usage  of  the  Konkan  and  the  Deccan. 

§  335.  Writing  is  not  necessary,  under  Hindu  law,  to  the  Form  of  tnww- 
validity  of  any  transaction  whatever  (a).  Nor  is  there  any  *'* 
distinction  between  movable  and  immovable  property  as  to  the 
mode  of  granting  it  (b).  Nor  are  any  technical  words  neces- 
sary, provided  the  intention  of  the  grantor  can  be  made  out. 
Hence -an  estate  of  inheritance  will  be  conferred  by  words 
which  imperfectly  describe  such  an  estate,  if  an  intention  to 
create  such  an  estate  appears,  and  if  an  estate  is  given  to  a 
man  simply  without  express  words  of  inheritance,  it  would,  in 
the  absence  of  a  conflicting  context,  carry  by  Hindu  law  an 
estate  of  inheritance  (c).  Of  course  where  writing  is  used,  it 
will  be  necessary  to  keep  in  view  the  provisions  of  the  Stamp 
and  Registration  Acts. 


(y)  Chintaman  y.  Shivram,  9  Bomb.  304. 

(«)  Jiwa  Y,  Mobut,  Morris,  Pt.  II.  117. 

(a)  StrvnavoMmmal  t.  Vijayammalf  2  Mad.  H.  0.  37;  Krishna  t.  Bay- 
appa,  4  Mad.  H.  C.  98;  per  curiam ^  7  Bomb.  0.  0.  51;  ML  Rookho  y.  Madho 
Das,  1  N.  W.  P.  H.  C.  59;  Hurpershad  v.  SJieo  Dhyal,  3  I.  A.  259. 

(6)  Per  Peel,  C.  J.,  6  M.  I.  A.  278. 

(c)  Per  WilUs,  J.,  Tagore  v.  Tagore,  9  B.  L.  R.  895  ;  JBfioobun  Ifohini  ▼. 
Hurrith  Chunder,  6  I.  A, 


CHAPTEE  XL 

WILLS. 

wais  unknown  §  ggG.  The  origin  and  growth  of  the  testamentary  power 
^  ^  ^'  among  Hindus  has  always  been  a  perplexity  to  lawyers.  It  is 
admitted  that  the  idea  of  a  will  is  wholly  unknown  to  Hindu 
law,  and  that  the  native  languages  do  not  even  possess  a  word 
to  express  the  idea  (a).  In  early  times,  when  the  family  pro- 
perty was  vested  in  the  family  corporation,  and  when  the 
members  had  nothing  more  than  a  right  of  usufruct,  the  idea 
that  any  individual  could  exercise  a  power  of  disposal  to  com- 
mence ofter  his  own  death,  would  have  been  a  contradiction  in 
terms.  Even  in  later  times,  when  a  greater  freedom  of  dis- 
position had  arisen,  the  principle  that  a  gift  could  only  take 
effect  by  possession,  would  seem  to  oppose  an  absolute  bar  to 
devises.  Yet  there  can  be  no  doubt  that  from  the  earhest 
period  of  our  acquaintance  with  India  we  find  traces  of  a 
struggling  towards  the  testamentary  power,  often  checked,  but 
constantly  renewed.  It  has  been  common  to  ascribe  this  to 
the  influence  of  English  lawyers  in  the  Supreme  Courts ;  but 
this  explanation  seems  to  me  untenable.  It  is  very  probable 
that  in  the  Presidency  Towns,  the  example  of  Englishmen 
making  wills,  may  have  stimulated  the  natives  in  the  same 
direction,  but  the  King's  Judges  appear  to  have  been  quite 
neutral  in  the  matter.  They  were  <Jon8cious  of  their  ignorance 
of  native  law,  and  anxiously  sought  the  advice  of  their  own 
pundits  (§  38),  and  of  the  judges  of  the  Company's  Courts, 
and  others  who  were  experts  in  the  unknown  science.  So  far 
were  they  from  grasping  at  jurisdiction,  that  they  absolutely 
disclaimed  it.    In  1776  the  Supreme  Court  of  Calcutta,  after 


(a)  2  Dig.  516,  n.;  2  Stra.  H.  L.  418,  420,  431. 
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taking  time  to  consider,  granted  administration  to  the  goods  Early  instances 
of  a  Hindu,  but  on  the  terms  that  the  administrator  should  c))u^^™^ 
administer  according  to  Hindu  law.  In  1791  they  recon- 
sidered the  matter,  and  decided  that  probate  of  the  will,  or 
administration  of  the  goods  of  a  Hindu  or  Muhammedan,  could 
not  be  granted.  It  was  not  till  July,  1832,  that  a  contrary 
rule  was  laid  down,  and  from  that  date  the  practice  of  granting 
probate  and  administration  to  the  property  of  natives  was  fully 
established  (h),  A  similar  alteration  of  practice  is  recorded  by 
Sir  Thomas  Strange  as  having  taken  place  at  Madras  (c).  The 
earliest  known  will  of  a  native  is  that  of  the  celebrated  Omi- 
chund.  It  is  dated  1 758,  a  time  when  the  English  arms  were 
more  in  the  ascendant  than  the  English  Courts  (d), 

§  337.  It  seems  to  me  that  the  true  origin  of  the  testamen-  Origin  of  wiUs 
tary  power  is  to  be  sought  for  in  that  Brahmanical  influence,  V^  religious  in- 
whose  working  I  have  already  traced  in  the  law  of  partition 
and  alienation  (e).  It  displayed  itself  especially  in  the  sanctity 
attributed  to  religious  gifts,  that  is  gifts  to  religious  men,  or 
Brahmans.  These  were  considered  valid  where  even  transfers 
for  value  would  have  been  set  aside.  In  other  countries  gifts 
try  to  clothe  themselves  with  the  semblance  of  a  sale.  Under 
Hindu  law,  sales  looked  for  protection  by  assuming  the  appear- 
ance of  a  gift  (/).  It  is  obvious  that  a  man  is  never  more 
disposed  to  pious  generosity  than  in  his  last  days,  when  the 
approach  of  death  furnishes  him  with  the  strongest  motives  for 
investing  in  the  next  world  that  wealth  which  he  can  no  longer 
enjoy  in  the  present.  The  acuteness  of  the  Brahman  would  have 
readily  discovered  and  'utilised  this  fact.  Nothing  is  more  re- 
markable in  the  earliest  Bengal  walls  than  the  enormous  amounts 
which  they  bestow  for  religious  purposes.  The  same  thing  was 
remarked  by  Sir  Thomas  Strange  in  all  the  wills  made  by 
Hindus  in  Madras,  and  he  observes  somewhat  cynically,  that 

(6)  Re  Commula^  Morton,  1;  Goods  of  Hadjee  Mustaphaf  ib.  74;  Goods  of 
Beehee  Muttra,  ib.  76. 

(c)  1  Stra.  H.  L.  267. 

(d)  This  will  was  discussed  in  a  case  whicli  came  before  the  Supreme  Court 
of  Calcutta  in  1793.  See  Montriou,  ^21;  per  Pkear,  J.,  4  B.  L.  R.  0.  C.  138  ; 
Bcng.  Reg.  II.  and  XXXVI.  of  1793,  cited  by  Macpherson,  J.,  4  B.  L.  R. 
0.  C.  288;  per  Norman,  J.,  4  B.  L.  R.  0.  C.  217.. 

(c)  Ante,  §§  216,  234,  235.  See  particularly  the  passage  from  Sir  H.  8. 
Maine,  cited  §  234. 

(/)  See  Mit.  I  1,  §  32. 
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Early  history  of    « the  proportion  is  commonly  in  the  ratio  of  the  iniquity  with 

which  the  property  has  been  acquired,  or  of  the  sensuality  and 
corruption  to  which  it  has  been  devoted  "  {g).    It  is  probable 
that  such  bequests  would  often  take  the  form  of  a  donatio  mortis 
causd,  revocable  if  the  grantor  survived,  or  that  they  were 
effected  by  deathbed  dispositions,  followed  up  by  immediate 
delivery  of  possession.    But  there  are  texts  of  the  Hindu  sages 
which  contain  the  actual  germ   of  a  will,  and  which  were 
capable  of  being  developed  into  a  complete  testamentary  sys- 
tem.   Katyayana  says,  "  What  a  man  has  promised  in  health 
or  in  sickness,  for  a  religious  purpose,  must  be  given;  and  if 
he  die  without  giving  it,  his  son  shall  doubtless  be  compelled 
to  deliver  it."    And  again,  "  After  delivering  what  is  due  as  a 
friendly  gift  (promised  by  the  fether),  let  the  remainder  be 
divided  among  the  heirs."    And  so  Harita  says  :  "A  promise 
made  in  words,  but  not  performed  in  deed,  is  a  debt  of  con- 
science both  in  this  world  and  the  next  "  (A).     Such  promises, 
being  treated  as  debts,  would  be  enforced  against  the  heir  in 
exactly  the  same  manner  as  an  ordinary  secular  debt.    At  first 
they  would  be  treated  as  a  moral  obligation,  and  then,  by 
analogy,  as  a  legal  obligation.     It  is  significant  that  the  prin- 
ciple seems  first  to  have  been  applied  in  favour  of  pious  gifts. 
But  it  would  rapidly  extend  to  all  dispositions  of  property,  to 
the  extent  of  a  man's  power  of  disposing  of  it.     In  case  of 
separate  and  self-acquired  property  the  right  would  naturally 
be  admitted  with  little  hesitation.     It  would  afterwards  be 
applied  to  the  undivided  share  of  a  co-heir,  or  to  ancestral 
property  in  the  hands  of  a  father  or  sole  owner.     In  each 
province  the  rapidity  and  extent  of  the  growth  of  the  testa- 
mentary power  would  depend  upon  the  degree  to  which  the 
control  of  the  testator  over  his  property  was  admitted.    This  is 
exactly  what  took  place. 

§  838.  The  law  of  devise  was,  as  might  be  expected,  first 
settled  in  Bengal,  where  the  power  of  alienation  was  most 
widely  extended.    The  reported  cases  commence  in  1786,  and 


(rj)  2  S^ra.  H.  L.  453. 

(h)  2  Dig.  96  ;  8  Dig.  388  ;  2  Dig.  171.  The  only  writer,  as  far  as  I  know, 
who  has  remarked  the  bearing  of  these  texts  upon  the  present  question  is  M. 
Gihelin.  See  a  very  interesting  discussion  (Vol.  ii  Titre,  vii.),  in  which  he 
points  ont  that  the  Hindu  will  was  a  native  and  not  an  European  invention. 
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the  first  two  related  to  divided  and  self-acquired  property,  as  Cases  in  Bengal, 
to  which,  after  reference  to  the  Pundits,  the  wiUs  were  main- 
tained (i).  In  1792  the  Nuddea  case,  which  has  akeady  been 
stated  (§  32 G),  was  decided  in  the  Sudder  Court,  and  it  was 
followed  next  year  in  the  Supreme  Court  by  the  case  of  DiaU 
chund  V.  Kissory  Dossee  (k),  where  the  property  appears  to  have 
been  self-acquired.  In  both  these  cases  the  Pundits  affirmed 
the  right  of  a  father  to  devise  property,  whether  ancestral  or 
self-acquired,  and  the  former  of  the  two  is  stated  by  Mr.  Cole- 
brooke  to  have  been  accepted  as  establishing  the  point.  Mr. 
Sutherland,  however,  to  whom  the  latter  case  was  referred  for 
his  opinion,  stated  that  the  will  would  be  only  valid  as  against, 
sons, "  provided  no  part  of  the  property  conferred  by  it  were  real 
ancestral  property  "  (Z).  This  view  was  evidently  not  taken  by 
the  profession,  for  in  1800  a  most  important  case  arising  out 
of  the  Rajah  Nohkkseyi's  will  was  litigated  in  the  Supreme 
Court,  where  the  Rajah,  who  had  a  natural-born  and  an  adopted 
son,  bequeathed  an  ancestral  taluq  to  his  adopted  son,  and  the 
four  brothers  of  such  son,  thereby  depriving  his  natural  son  of 
all  interest  in  the  taluq,  and  his  adopted  son  of  four-fifths  of 
his  interest.  The  validity  of  the  will  was  admitted  without 
dispute,  though  the  adoption  was  contested  (w).  In  1808  the 
willof  Nemtjchurn  Mullkk  was  contested  in  the  Supreme  Court, 
and  the  decree  declared  "  that  by  the  Hindu  law  Nemychum 
MuUick  might  and  could  dispose  by  will  of  all  his  property,  as 
well  movable  as  immovable,  and  as  well  ancestorial  as  other- 
wise." This  case  went  on  appeal  upon  another  point  to  the  Privy 
Council,  but  the  finding  as  to  the  validity  of  the  will  was  never 
disputed  {n).  Accordingly  the  will  of  a  brother  of  Nemychum, 
who  died  possessed  of  great  wealth,  ancestral  and  self-acquired, 
was  never  disputed,  although  by  it  he  almost  completely  disin- 
herited one  of  his  sons(o).  In  1812  the  Sudr  Pundits,  when  con- 
sulted as  to  the  validity  of  an  alleged  devise  by  a  widow,  laid 

(i)  Munnoo  Loll  v.  Oopee  Duttj  Montr.  290;  Rutsick  Loll  v.  ChoUun 
Chum,  ib.  304 ;  2  M.  Dig.  220. 

(k)  Montr.  371;  F.  MacN.  357. 

{I)  2  Stra.  H.  h.  429.  See  Mr.  Colebrooke's  own  opinions,  2  Stra.  H.  L, 
431,  435,  437. 

(m)  Oopee  Mohun  v.  RajkrUtna,  Montr.  381;  F.  MacN.  356. 

(n)  RarrUonoo  AfuUick  v.  Ramyopal^  F.  MacN.  $3t5;  1  Kn.  245. 

(o)  F.  MacN.  350. 
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Their Talidity       down  the  general  principle,  that  "the  same  rule  applies  to 
^ngaL      "*       bequests  as  to  gifts;  every  person  who  has  authority,  while  in 

health,  to  transfer  property  to  another,  possesses  the  same 
authority  of  bequeathing  it  (p).  Finally,  after  the  period  of 
doubt  caused  by  the  decision  in  Bhovanny  Churns  case,  the 
matter  was  set  at  rest  for  ever,  as  far  as  Bengal  is  cc^ncemed,  by 
the  certificate  of  the  Sudr  Court  in  1831,  which  has  already  been 
set  out  (§  320).  It  is  now  beyond  dispute  that  in  Bengal  a 
fether,  as  regards  all  his  property,  and  a  co-heir,  as  r^ards  his 
share,  may  dispose  of  it  by  will  as  he  likes,  whatever  may  be 
its  nature  (q). 
Minor.  §  338a.  A  minor  has  been  held  in  Bengal  to  be  incapable  of 

Married  woman,  making  a  will  (r).    A  married  woman  may  make  a  will  of  her 

stridhannm  or  any  other  property  which  is  absolutely  at  her 
own  disposal.  But  she  cannot  devise  property  inherited  from 
males,  since  her  interest  in  it  ceases  at  her  death  {s).  The 
same  decision  would  no  doubt  be  given  on  both  points  in  all 
the  Provinces  of  India. 

§  339.  In  Southern  India  wiUs  had  a  much  more  chequered 
career,  as  might  be  anticipated  from  the  stricter  views  enter- 
tained as  to  the  family  union.  During  the  time  Sir  Thomas 
Strange  was  on  the  Bench  no  question  as  to  wills  arose  in  such 
a  form  as  to  require  a  decision.  He  evidently  considered  them 
a  mere  innovation,  though  after  consultation  with  Mr.  Cole- 
brooke  he  was  di8i)osed  to  think  that  they  might  be  allowed  to 
the  same  extent  to  which  a  gift  inter  vivos  would  have  been 
valid  (/).  He  cites  several  futwahs  of  Madras  pundits  in  which 
they  seem  to  take  the  same  view.  These  are  all  commented 
ui)on  by  Mr.  Ellis,  whose  authority  on  Madras  law  and  usage 
ranked  very  high.  He  asserted  with  confidence  that  no  Hinda 
could  make  a  will  which  would  turn  his  property  after  his  death 
into  a  different  course  from  that  which  it  would  have  taken  by 
Hindu  law.     He  intimated  a  very  strong  doubt  whether  the 

(p)  Sreenarain  v.  Bhya  Jha,  2  S.  D.  23  (29, 37). 

{q)  Per  Ld,  Kinjidown,  6  M.  I.  A.  344 ;  per  Peacock,  C.  J.,  4  B.  L.  R. 
0.  C.  159;  per  WUies,  J.,  9  B.  L.  K.  396. 

(r)  CossinatUk  Bysack  v.  Hurrosoondery,  F.  MacN.  81;  2  M.  Dig.  198, 
note. 

($)  Teencovyrie  y.  Dinonath,  3  W.  R.  49;  Choonee  Loll  v.  Jussoo  MuU,  1 
Bor.  65;  Dhwilubh  v.  Jeeveey  ib.  67;  Ml.  Uniroot  v.  Kulyandas,  ib.  284. 

(0    VeernpcnmU  v.  Narrain,  1  N.  C.  91;  1  Stra.  H.  L.  267. 
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Pundits  understood  what  was  meant  when  they  were  questioned  Early  instances 
as  to  the  operation  of  a  will  (u).  It  is  quite  certain  that  in  the  ^**'^^*^'^- 
ease  which  ultimately  settled  the  law  they  thought  they  were 
being  consulted  as  to  the  eflfect  of  a  gift  (x).  The  course 
of  decisions  in  Madras  for  many  years  was  certainly  in  accord- 
ance with  his  view.  The  only  case  litigated  in  the  Supreme 
Court  was  one  where  a  testator  had  bequeathed  part  of  his 
self-acquired  property  for  the  performance  of  religious  cere- 
monies (y).  This  would  clearly  have  been  valid  under  the  text 
of  Katyayana  already  cited  (§  337).  In  the  Sudder  Court, 
however,  there  were  numerous  decisions.  The  first  was  in 
1817,  but  as  the  devise  was  in  favour  of  an  adopted  son,  the 
first  question  was  as  to  the  validity  of  the  adoption,  and  as 
its  validity  was  established,  that  of  the  will  never  arose  (z). 
The  next  cases  arose  in  1824  and  1828,  and  gave  rise  to  much 
litigation,  extending  ultimately  to  the  Privy  Council.  In  these 
a  widow  sued  to  set  aside  two  alienations  made  by  her  deceased 
husband  to  distant  relations  of  property,  which  would  have 
otherwise  come  to  her  as  his  heir.  In  the  first  case  the  docu- 
ment is  spoken  of  as  a  will,  but  was  in  tenns  a  deed  of  gift,  and 
recited  that  possession  had  been  given.  This,  however,  appears 
not  to  have  been  done.  The  decision  was  in  favour  of  the 
widow,  but  upon  the  ground  that  upon  the  proper  construction 
of  the  will  the  devisee  only  took  as  manager  for  the  heir,  and 
was  now  dead.  In  their  judgment  the  Coiurt  stated  as  their  Dictum  of 
opinion  "that  under  the  Hindu  law. a  man  is  authorised  to  S'ldder Court, 
dispose  of  his  property  by  will,  which  under  the  same  law  he 
could  have  alienated  during  his  survivorship  by  any  other 
instrument"  (a).  This,  of  course,  was  purely  oMer  dictum. 
In  the  second  case,  possession  under  the  gift  was  established. 
The  property  was  self-acquired,  and  the  question  was  correctly 
put  to  the  pundits,  whether  a  gift  of  self-acquired  property  made 
by  a  man  without  male  issue  was  valid  as  against  a  widow,  who 
was  left  an  heir  to  other  property  to  a  large  extent.    The 


(«)  2  Stra.  H.  L.  217-228. 

(x)  See  ]^t,  §  341.     It  must  be  remembered  that  the  pundits  did  not 
speak  English,  and  that  their  language  contained  no  equivalent  for  wilL 
■  (y)  Narrainmwmy  r.  Amachella,  1  Stra.  H.  L.  268,  note ;  1  Mad.  H.  C.  386. 
{z)  Arnnchdlum  v.  lyahsawmyj  1  Mad.  Dec.  154. 
(a)  Mvlraz  Vcnkata  v.  M.  Lutchmiakf  1  Mad.  Dec.  438,  449. 
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Early  instances     pundits  answered  that  the  gift  was  valid,  and  the  Court  so 

decided.  This  case  was  confirmed  by  the  Priyy  CounciL 
There,  too,  though  the  document  is  spoken  of  as  a  will,  the 
transaction  is  treated  as  an  alienation,  and  its  validity  is  rested 
on  the  opinion  of  the  Hindu  law  oflBcers,  who  had  dealt  with  it 
purely  as  such  (b).  In  an  intermediate  case  the  question  was 
whether  a  will  would  be  valid  if  it  left  the  whole  of  a  partible 
zemindary  to  one  of  two  sons.  The  Court  decided  that  the  docu- 
ment really  left  it  to  the  two  sons  as  joint  heirs.  But  they  said, 
"  The  Court  have  repeatedly  decided  that  the  will  of  a  Hindu 
is  of  no  validity  or  effect  whatever,  except  so  far  as  it  may  be 
consistent  with  Hindu  law  (f)."  Later  still  the  same  Coiurt 
treated  a  will,  by  which  a  grandfather  was  asserted  to  have  left 
landed  property  to  his  wife  to  the  prejudice  of  his  sons,  as 
being  absolutely  invalid  as  against  their  sons,  i.e.,  his  own 
grandsons  (^}. 

§  340.  So  far  there  really  had  been  no  actual  decisions,  but 
the  tendency  of  the  Sudder  Judges  had  certainly  been  to  accept 
the  opinions  of  Sir  Thomas  Strange,  Mr.  Colebrooke,  and  the 
pundits,  that  the  legality  of  a  will  must  be  tried  by  the  same 
tests  as  that  of  a  gift  ;  for  instance,  that  it  would  be  valid  if 
made  to  the  prejudice  of  a  widow,  invalid  if  made  to  the 

Reg.  V.  of  1829.   prejudice  of  male  issue.     At  this  time  Madras  Reg.  V.  of  1829 

was  passed.  It  recited  that  wills  were  instruments  unknown, 
and  had  been  made  so  as  to  be  totally  repugnant,  to  the 
authorities  prevailing  in  Madras  ;  it  then  repealed  a  former 
regulation  which  had  authorised  the  executors  of  the  will  of  a 
Hindu  to  take  charge  of  his  property,  and  enacted  that  for  the 
future  Hindu  wills  should  have  no  legal  force  whatever,  except 
so  far  as  they  were  in  conformity  with  Hindu  law,  according  to 
authorities  prevalent  in  the  Madras  Presidency.  This  r^ula- 
tion  appears  to  have  induced  the  judges  to  regard  wills  as  being 
wholly  inoperative.  Wills  were  not  only  set  aside  where  they 
prejudiced  the  issue,  as  by  an  unequal  distribution  of  ancestral 
property  between  the  sons  (<?) ;  but  the  Court  also  laid  down 
that  where  a  man  without  issue  bequeathed  his  property  away 


(6)  Mulraz  v.  Chelakany,  2  Mad.  Dec  1 2,  affd.  2  M.  I.  A.  54. 

(c)  Sooranany  v.  Soorananyy  1  Mad.  Dec.  495. 

(d)  Yejnamoorty  v.  Chavalyy  2  Mad.  Dec.  16. 

{e)  Moottoovengixda  v.  Toonibayamvcmy,  Mad.  Dec.  of  1849,  27. 
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from  hifl  widow  and  daughters,  such  a  will  would  be  absolutely  Validity  of  wiUs 
illegal  and  void,  unless  they  had  assented  to  it  (/).  These 
decisions  would  appear  to  have  put  wills  completely  out  of 
Court.  But  in  the  very  next  year  a  case  was  decided  which 
ultimately  proved  to  be  the  commencement  of  a  complete 
revolution  on  the  point.  The  circumstances  attending  it  were 
so  singular  as  to  merit  a  little  detail. 

§  341.  The  suit  was  by  a  widow  to  recover  her  husband's  Current  reversed, 
estate,  which  consisted  in  part  of  ancestral  immovable  property. 
The  defendants  set  up  a  will  executed  by  the  deceased,  by  which 
he  constituted  them  executors  and  managers  of  his  estate,  and, 
after  providing  for  his  wife  and  daughters,  left  the  rest  of  his 
property  to  religious  and  charitable  uses,  with  a  proviso  that  if 
his  wife,  then  pregnant,  bore  a  son,  the  estate  should  revert  to 
him  on  his  coming  of  age.  The  will  was  found  to  be  genuine, 
but  the  widow  set  up  an  authority  to  adopt  a  son  in  the  event 
of  a  daughter  being  born.  The  Civil  Judge  consulted  the 
Sudder  Pundits,  and  asked  whether  the  will  was  valid,  and  if  so, 
whether  it  would  be  invalidated  by  the  authority  to  adopt,  if 
actually  given.  The  Pundits  answered,  "  The  will  referred  to 
in  the  question  is  valid  under  the  Hindu  law,  the  testator 
having  thereby  bequeathed  a  portion  of  his  estate  for  the  main- 
tenance of  his  wife,  and  other  members  of  his  family,  whom  he 
was  bound  to  protect,  and  directed  the  remainder  to  be  appro- 
priated to  charitable  purposes  in  the  event  of  his  wife,  who  was 
then  pregnant,  not  being  delivered  of  a  son.  If  the  testator  had 
really  given  his  wife  verbal  instructions  to  adopt  a  son  in  the  event 
of  her  not  bearing  male  issue,  her  compliance  with  those  instruc- 
tions would  of  course  invalidate  the  will  according  to  the  Hindu 
law,  it  being  incompetent  for  the  testator  who  authorised  the 
adoption  of  a  son  to  alienate  the  whole  of  his  estate,  and  thereby 
injure  the  means  of  the  maintenance  of  his  would-be  heir."  The 
Civil  Judge  found  against  the  alleged  authority  to  adopt,  and 
decided  in  favour  of  the  will.  His  decision  was  given  in  1849, 
before  the  decision  of  the  Sudder  Court  last  quoted.  In  appeal 
to  the  Sudder  Udalut,  the  widow  urged  that  under  Reg.  V.  of 
1829  the  will  was  void.    The  case  was  heard  by  a  single  judge, 

(/)  TuUapragndn  v.  Crovtdij^  2  Mad.  Dec.   79;  Seva^nmy  v.  Vanf^nni' 
mnl.  Mad.  Dec.  of  185o,  jO. 
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who  aflarmed  the  decree  of  the  Lower  Court.  In  regard  to  the 
validity  of  the  wUl,  he  said,  "  The  third  objection  taken  by  the 
appellant  is  that  the  will  is  illegal,  because  the  widow  is  the 
party  to  whom  the  law  gives  the  estate.  The  Court  have  re- 
ferred to  all  the  authorities  quoted  by  the  appellant  in  support 
of  this  position,  and  find  that  although  the  opinions  regarding 
wills  of  Hindus  generally  are  conflicting,  yet  that  the  majority 
of  them  are  against  the  argument  of  the  appellant.  It  is  un- 
necessary to  cite  all  the  opinions  given  on  the  subject,  and  the 
Court  wiU  content  itself  with  referring  to  the  case  of  Ramtonoo 
MulUch  V.  Ramgopal  Mullkk  (Mori.  Dig.  p.  39,  Nos.  3  &  4),  in 
which  it  was  held  that  a  Hindu  might,  and  could,  dispose  by 
will  of  all  his  property,  movable  and  immovable,  and  as  well 
ancestral  as  otherwise,  and  this  decision  was  affirmed  on  appeal 
by  the  Judicial  Committee  of  the  Privy  Council.  Questions, 
however,  regarding  the  legality  of  the  wiU  now  under  discussion 
were  referred  to  the  law  officers  of  the  Court,  to  whom  the  legis- 
lature have  assigned  the  duty  of  declaring  the  law  on  such 
matters,  and  they  distinctly  stated  their  opinion,  that  it  is  a  valid 
and  good  instrument.  The  arguments,  therefore,  of  the  ap- 
pellant that  it  is  not  recognizable  under  the  provisions  of 
Reg.  V.  of  1829,  cannot  be  sustained  "  (^). 

Upon  this  decision  Mr.  Strange,  lately  a  Judge  of  the  Madras 
Sudder  and  High  Courts,  remarks  (^), "  This  decision  was  passed 
by  a  single  Judge,  confessedly  ignorant  of  the  law.  He  sought  to 
guide  himself  by  authorities,  but  found  them  conflicting.  Sup- 
porting himself  by  the  opinion  of  the  Pundits,  and  a  judgment 
by  the  Calcutta  Supreme  Court,  affirmed  by  the  Privy  Council, 
he  upheld  the  will  then  in  issue,  which  appointed  trustees  to  the 
testator's  property,  to  the  prejudice  of  his  widow.  The  Pundits 
then  applied  to  are  the  same  who  have  since  declared  that 
no  Hindu  can  make  a  will,  and  they  explain  that  they 
gave  the  opinion  rested  on  in  the  above  case  under  the  idea 
that  they  were  caDed  upon  to  test  the  will  by  the  power  the 
testator  had  to  deal  with  the  property  during  his  lifetime,  in  the 
manner  he  had  done  by  will."  Certainly  no  particular  authority 
can  be  allowed  to  the  decision  of  the  Sudder  Court.   It  is  impos- 


(g)  Nagalutchmy  v.  Nadaraja ^  Ma^l.  Dec  of  1851,  226. 
{h)  Stra.  Man.  §  176. 
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sible  to  imagine  where  the  learned  Judge  could  have  found  the 
conflicting  decisions  he  referred  to,  unless  among  the  Bengal 
reports,  and  the  case  of  Ramionoo  Mullick  v.  Ramgopal  was  of 
course  upon  this  point  of  no  authority  whatever  in  Madras. 
The  only  Madras  authority  he  could  have  foimd  was  the  dictum 
in  1  Mad.  Dec.  449,  which  laid  down  the  broad  principle 
that  whatever  a  man  may  do  by  act  inter  vivos,  he  may  do  by 
will.  Probably  this  principle  accounts  for  the  mode  in  which  Founded  on 
the  question  appears  to  have  been  put  to  the  Pundits,  and  for  PiJ^d"^.^* 
their  mi8aj)prehen8ion  as  to  the  point  on  which  their  opinion 
was  required.  That  there  must  have  been  some  misapprehen- 
sion appears,  not  only  from  Mr.  Strange's  statement,  made  after 
personal  consultation  with  them,  but  from  a  subsequent /w/m'«A 
of  theirs,  in  which  the  very  distinction  is  taken  between  a  gift 
and  a  will.  In  1852  they  pronounced  that  "  A  man  may  in  his 
lifetime  alienate  his  property  to  the  prejudice  of  his  widow, 
leaving  her  the  means  of  maintenance  ;  but  he  cannot  make 
arrangements  that  such  arrangement  shall  take  place  after  his 
death,  since  his  widow  would  be  entitled  to  what  he  died  pos- 
sessed of  (i)." 

§  342.  However,  the  case  went,  on  appeal,  to  the  Privy  Confirmed  on 
Council,  and  was  there  affirmed.  Their  Lordships  said(^),  *pp®*^' 
"It  may  be  allowed  that  in  the  ancient  Hindu  law,  as  it  was 
imderstood  through  the  whole  of  Hindustan,  testamentary  instru- 
ments, in  the  sense  affixed  by  English  lawyers  to  that  expression, 
were  unknown  ;  and  it  is  stated  by  a  writer  of  authority  (Sir 
Thomas  Strange)  that  the  Hindu  language  has  no  term  to  ex- 
press what  we  mean  by  a  wQl.  But  it  does  not  necessarily 
follow  that  what  in  effect,  though  not  in  form,  are  testamentary 
instruments,  which  are  only  to  come  into  operation,  and  aflPect 
property,  after  the  death  of  the  maker  of  the  instrument,  were 
equally  imknown.  However  this  may  be,  the  strictness  of  the 
ancient  law  has  long  since  been  relaxed,  and  throughout  Bengal 
a  man  who  is  the  absolute  owner  of  property  may  now  dispose 
of  it  by  will  as  he  pleases,  whether  it  be  ancestral  or  not.  This 
point  was  resolved  several  years  ago  by  the  concurrence  of  all 
the  judicial  authorities  in  Calcutta,  as  well  of  the  Supreme  as 


{i)  Sudder  Pundits,  19  July,  1852;  Stra,  Man.  §  178. 
{k)  6  M.  I.  A.  :30J»,  ;J4  4. 
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Privy  Council       of  the  Sudder  Court  ( /).   No  doubt  the  law  of  Madras  differs  in 
ecision.  g^jjjg  respects,  and  amongst  others  with  respect  to  wills,  from 

that  of  Bengal.     But  even  in  Madras  it  is  settled  that  a  wiU  of 
property,  not  ancestral,  may  be  good.    A  decision  to  this  effect 
has  been  recognized  and  acted  upon  by  the  Judicial  Com- 
mittee (m),  and,  indeed,  the  rule  of  law  to  that  extent  is  not 
disputed  in   this  case.      If,  then,   the  will  does  not  affect 
ancestral  property,  it  must  be,  not  because  an  owner  of  pro- 
perty by  the  Madras  law  cannot  make  a  will,  but  because,  by 
some  peculiarity  of  ancestral  property,  it  is  withdrawn  from  the 
testamentary  power.     It  was  very  ingeniously  argued  by  the 
respondent's  counsel,  that  in  all  cases  where  a  man  is  able  to  dis- 
pose of  his  property  by  act  inter  vivos,  he  may  do  so  by  will  ; 
that  he  cannot  do  so  when  he  has  a  son,  because  the  son, 
immediately  on  his  birth,  becomes  coparcener  with  his  father  ; 
that  the  objection  to  bequeathing  ancestral  property  is  founded 
on  the  Hindu  notion  of  an  undivided  family  ;  but  that  where 
there  are  no  males  in  the  femily  the  hberty  of  bequeathing  is 
unlimited-    It  is  not  necessary  for  their  Lordships  to  lay  down 
80  broad  a  proposition,  as  they  think  it  safer  to  confine  them- 
selves to  the  particular  case  before  them.     Under  the  circum- 
stances of  testator's  family  when  he  made  his  will  and  codicil, 
and  having  regard  to  the  instruments  themselves,  the  Pundits 
to  whom  this  question  was  properly  referred  by  the  Court — 
the  Pundits  of  the  Sudder  Dewanny  Udalut — have  declared  their 
opinion  that  these  instruments  are  sufiicient  to  dispose  of 
ancestral  estate  ;  that  opinion  has  been  affirmed  by  two  judges 
successively,  of  whom  it  is  but  justice  to  say  that  they  appear 
to  have  examined  the  subject  very  carefully,  and  after  much 
consideration  to  have  pronounced  very  satisfactory  judgments, 
though  in  one  or  two  incidental  observations  which  have  fallen 
from  them  their  Lordships  may  not  entirely  concur.'* 

§  343.  This  decision  undoubtedly  gave  a  new  direction  to 


(Z)  This  evidently  refers  to  the  certificate  of  the  Sadder  Judges  to  the 
Supreme  Court  in  1831.     See  ante,  §  326. 

(tn)  See  the  case  of  Mulraz  v.  Chalekanyj  2  M.  I.  A.  54,  and  the  two  cases 
in  the  Sudder  Court,  1  Mad.  Dec.  438,  and  2  Mad.  Dec.  12,  anU^  §  339,  where 
it  is  shown  that  both  were  cases  of  gift ;  the  one  which  was  affirmed  in  the 
P.  C.  having  undoubtedly  been  followed  by  possession  given  to  the  donee  in 
the  life  of  the  donor. 
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the  law  of  Madras  bs  regards  wills.    Being  a  decision  of  the  Change  effected 
Court  of  final  appeal,  it  ought  to  have  been  impossible  ever    ^  *  * 
again  to  lay  down  the  principle,  that  a  will  could  have  no  opera- 
tion, and  must  be  treated  as  wholly  invalid,  if  its  directions  were 
opposed  to  the  rules  of  succession  which  would  have  prevailed 
in  its  absence.     The  decision  no  doubt  was  expressly  based 
upon   the  opinion  of  the   Pundits,  and   the  judgments    of 
two  judges.    The  former  appears  to  have  been  founded  on  a 
misconception,  and  the  latter  upon  the  erroneous  application  of 
decisions  given  under  one  system  of  law,  to  a  case  which  ought 
to  have  been  governed  by  a  wholly  different  system.     But  there 
can  be  little  doubt  that  the  decision  was  in  unconscious  con- 
formity to  the  popular  feeling,  a  feeling  which  aimed  at  increased 
liberty  in  regard  to  property,  and  which  showed  itself  by 
attempts  to  alienate  it  in  ways  unknown  to  the  law  of  the 
Mitakshara.     In  fact  the  people  of  Southern  India  were  trying, 
perhaps  without  knowing  what  they  did,  to  take  upon  them- 
selves the  powers  which  Jimuta  Vahana  and  his  disciples  had 
conferred  upon  the  Hindus  of  Bengal.  But  beyond  the  fact  that 
their  Lordships,  as  it  were,  gave  vitality  to  wills,  the  actual  effect 
of  the  decision  was  very  narrow.     It  carefiilly  refrained  from 
asserting  that  the  power  of  bequest  was  co-extensive  with  that 
of  alienation  inter  vivos.    It  did  lay  down  that  a  man,  who  had 
in  other  ways  provided  for  his  wife  and  daughters,  might  devise 
ancestral  immovable  property  as  he  pleased  to  their  prejudice. 
It  seemed  to  assume  that  he  could  not  do  so  as  against  male 
descendants.  It  neither  afl&rmed  nor  denied  the  further  doctrine 
of  the  Pundits  that  if  he  had  given  authority  to  adopt,  his 
devise  would  be  invalid  as  against  a  son  adopted  in  pursuance 
of  such  authority  (n). 

§  344.  The  decree  of  the  Judicial  Committee  was  pronounced  Later  dedsions. 
in  1856,  and  in  1852  several  decisions  of  the  Madras  Sudder 
Court  are  recorded,  which  seem  to  have  been  passed  in  perfect  un- 
consciousness of  their  own  decree  in  1851.  In  the  first  case  {o) 
a  person  who  is  described  as  the  son  of  the  cousin-german  of 
the  testator,  sued  to  set  aside  a  wiU  by  the  deceased  in  favour 


(n)  See  F.  MacN.  151,  228;  Durma  Samoodhany  v.  Coonuxra  VenkcUa- 
cheWh  Mad.  Dec.  of  1852,  p.  111. 

(o)  Samy  Josyen  v.  Ramieny  Mad.  Dec.  of  1852,  p.  60. 
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restored  by 


of  the  foster  son.  The  property  in  this  ease  was  certainly  not 
ancestral,  it  had  come  to  the  testator  from  his  brother,  to 
whom  it  had  been  bequeathed  by  his  maternal  grandmother. 
He  might  therefore  have  disposed  of  it  by  gift  at  his  plea- 
sure (§  298).  The  Sudder  Pundits  said,  "  As  the  Hindu  law 
does  not  recognize  a  foster  son,  it  was  not  legal  that  F.  (the 
testator)  should  constitute  H.  (the  s|)eeial  appellant)  his  foster 
son,  and  make  a  will  accordingly,  nor  is  it  consistent  with  the 
Shaster  that  H.  should  perform  F.'s  funeral  rites.  Such  per- 
formance on  his  part  is  legally  ineffectual,  and  cannot  entitle 
him  to  the  property  of  F.,  which  must  go  to  F.'s  sapinda 
kinsmen,  who  are  included  in  the  order  of  succession  to  the 
property  of  a  person  who  died  leaving  no  male  issue."  The 
Sudder  Court  aflBrmed  the  correctness  of  this  exposition,  but  dis- 
missed the  suit  on  the  ground  that  the  plaintiff  was  not  the 
testator's  heir.  In  1855  and  1859  the  Sudder  Court  again 
broadly  laid  down  the  rule  that  a  will  was  of  no  effect  unless  it 
took  effect  by  possession  during  the  donor's  lifetime;  that  as  a 
mere  will  it  created  no  title,  and  could  not  affect  the  in- 
heritance (p).  In  1861  there  were  three  cases,  in  all  of  which 
the  wills  were  set  aside  as  being  opposed  to  Hindu  law.  In 
two  of  these  cases  the  will  was  made  to  the  prejudice  of  the 
testator's  widow,  as  in  the  Privy  Council  case.  The  latest  case 
is  said  to  have  been  exactly  similar  to  that  of  Nagalukhmy  v. 
Naduraja ;  but  the  Sudder  Court  refused  to  be  bound  by  that 
decision,  holding  that  it  had  been  based  upon  an  opinion  of 
the  pundits,  which  was  given  under  a  misapprehension,  and 
which  the  law  oflBcers  had  afterwards  retracted  {q). 

§  345.  In  1862  the  High  Court  was  constituted  in  Madras, 
and  the  question  shortly  came  again  before  a  tribunal  which 
was  more  willing  to  be  bound  by  the  decisions  of  the  Privy 
Council  than  its  predecessor.  Here  the  testator,  who  had  no 
male  issue,  had  bequeathed  the  bulk  of  his  property,  movable 
and  immovable,  to  a  distant  relation,  allotting  what  was 
admitted  to  be  a  sufficient  maintenance  to  his  legal  reprcsenta- 


{p)  Stra.  Man.  §  177;  Mad.  Dec.  of  1859,  35,  247.  See  too  Mad.  Dec.  of 
1860, 116. 

{q)  MuUu  V.  AnnavaiyangaVy  Mad.  Dec.  of  1861,  67;  Virahumara  v.  Go- 
•palu,  ib.  147;  1  Mad.  H.  C.  333,  note. 
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tive,  his  widow.  No  possession  had  been  given,  and  confessedly  High  Court 
the  disposition  could  only  operate  as  a  will.  There  was  no 
finding  whether  the  property  was  ancestral  or  self-acquired, 
but  the  Chief  Justice  said  it  must  be  assumed  to  be  the  former. 
The  Court  reviewed  all  the  previous  decisions,  and  aflBrmed  the 
will.  They  said,  "  It  is  not  necessary  for  us  here  to  consider 
and  lay  down  any  general  rule  as  to  how  far,  or  under  what 
circumstances  the  law  gives  to  a  Hindu  the  power  of  disposal  by 
will.  But  we  may  observe,  that  now  that  the  legal  right  to 
make  a  will  is  settled,  there  seems  nothing  in  principle  or 
reason  opposed  to  the  exercise  of  the  power  being  allowed  co- 
extensively  (as  stated  in  some  of  the  cases,  and  forcibly  urged 
in  Nagalutchmy  v.  Nadaraja)  with  the  independent  right  of  gift 
or  other  disposal  by  act  inter  vivos,  which  by  law  or  established 
usage,  or  custom  having  the  force  of  law,  a  native  now  possesses 
in  Madras.  To  this  extent  the  power  of  disposition  can 
reasonably  be  considered  to  be  in  conformity  w^ith  the  respective 
proprietary  rights  of  the  possessor  of  property,  and  of  heirs  and 
coparceners,  as  provided  and  secured  by  the  provisions  of 
Hindu  law  "  (r).  This  decision  of  course  put  an  end  to  all 
discussion  as  to  the  capacity  of  a  testator  in  Madras  to  make 
a  binding  will.  The  extent  of  that  capacity  will  be  considered 
further  on  (§  347). 

§  846.  The  same  silent  revolution  appears  to  have  taken  WiUs  originally 
place  in  the  Bombay  Presidency.  In  a  very  early  case  in  '^^l^'^^  *° 
which  the  pundits  were  consulted  they  said,  "There  is  no 
mention  of  wills  in  our  Shasters,  and  therefore  they  ought  not 
to  be  made ; "  and  proceeded  to  point  out  that  the  owner  of  pro- 
perty could  only  dispose  of  it  in  a  manner,  and  to  the  persons, 
directed  by  law  («).  Accordingly  the  Shastries  declared  wills  to 
be  invalid  by  which  a  man  devised  property  away  from  his 
wife  and  daughters,  though  he  provided  for  their  maintenance, 
putting  it  on  the  general  principle  that  the  wife  was  heir,  and 
therefore  the  will  was  ineffectual  (t).  And  similarly  where  the  will 
was  in  favour  of  one  of  two  sisters'  sons,  to  the  exclusion  of  a  third 


(r)  VaUinayagam  v.  Pachche,  1  Mad.  H.  C.  326,  339. 
{»)  2  Stra.  H.  L.  449. 

(t)  Deo  Baee  v.  Wan  Baee,  1  Bor.  27;  ML  Qoolah  v.  Mt.  Pfiool,  ib.  164; 
Qungaram  v.  Tappee^  ib.  372. 
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^*R?*U^  ^^    sister,  and  the  second  son  of  the  second  sister  (u).    In  all  these 

cases,  it  will  be  observed,  a  gift  would  have  been  perfectly  valid. 
These  decisions  ranged  from  1806  to  1820.  When  the  current 
changed  I  am  unable  to  state,  but  in  1866  Westropp,  J.,  said, 
"  In  the  Supreme  Court  the  wills  of  Hindus  have  been  always 
recognized,  and  also  in  the  High  Court,  at  the  original  side. 
Whatever  questions  there  may  formerly  have  been  as  to  the 
right  of  a  Hindu  to  make  a  will  relating  to  his  property  in  the 
Mofussil,  or  as  to  the  recognition  of  wills  by  the  Hindu  law, 
there  can  be  no  doubt  that  testamentary  writings  are,  as  returns 
made  within  the  last  few  years  from  the  Zillahs  show,  made  in 
all  parts  of  the  Mofussil  of  this  Presidency;  but,  as  might  have 
been  expected,  much  more  frequently  in  some  districts  than  in 
others,  and  this  Court  at  its  appellate  side,  has  on  several  occa- 
sions recognized  and  acted  on  such  documents  (ar)." 

Whether  power         §  847.  The  extent  of  the  testamentary  power  may,  in  some 

of  devise  same  as  .      ,       ,.,,  .       -i*  •  mi  •      •   i        1*11 

that  of  gift.         respects,  be  still  open  to  discussion.     Ihe  pnnciple  which  has 

been  frequently  suggested,  though  never  expressly  laid  down, 
that  the  power  of  devise  was  co-extensive  with  that  of  alienation 
inter  vivos,  is  apparently  adopted  by  the  High  Court  of  Bombay 
in  the  case  of  Narottam  Jagjivan  v.  Narsandas  (y),  where 
they  held  that  a  man  who  had  property  not  shoii^-n  to  be  self- 
acquired,  might  make  a  valid  will  as  against  a  remote  kinsman, 
who,  though  his  heir,  was  not  his  coparcener.  They  held  that  he 
must  have  the  same  power  over  separate  property  as  over  self- 
acquired,  and  that  as  he  could  have  given  away  the  property 
in  question  he  could  also  bequeath  it.  In  a  later  case,  however, 
Mr.  Justice  Holloway  denied  the  proposition.  He  said  (2), 
"  It  may  indeed  be  said  that  the  power  of  devising  has  been 
introduced  by  analogy  to  the  power  of  giving,  but  this  by  no 
means  involves  as  a  logical  consequence,  that  a  man  may  devise 
whatever  he  may  give.  This  has  never  been  decided,  and  it 
is  sufficient  in  the  present  case  to  say  that  the  legal  anomaly, 

(u)  lehharam  ▼.  Prumanund,  2  Bor.  471.  Other  cases  where  the  persons 
disinherited  may  possibly  have  been  coparceners  will  be  found  in  1  Bor.  380 ; 
2  Bor.  6  and  124. 

(x)  3  Bomb.  A.  0.  8. 

ly)  3  Bomb.  A.  C.  6,  10;  Lakshman  Dada  Naik  v.  Ramchandra,  1  Bomb. 
L.  B.  561.  The  same  rule  appears  to  be  laid  down  in  the  Punjab;  Punjab 
Customs,  34,  68. 

(z)  8  Mad.  H.  C.  55;  ace.  4  Bomb.  0.  C.  158. 
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introduced  by  express  decision,  has  never  been  pushed  to  this  ^^*^.^^j^  ^ 
extent.  If  it  were  necessary  to  discuss  the  question  it  would  survivors, 
not  be  difScult  to  show  a  most  important  distinction  between 
giving  and  devising,  and  the  impossibility  of  a  devise  ftdfilling 
the  requisites  of  the  Hindu  doctrine  of  gift."  In  a  later  case 
the  same  question  arose,  where  the  document  could  only 
operate  as  a  will.  There  an  adopted  son  sued  to  set  aside  a 
will  by  which  his  adoptive  father,  after  the  adoption,  had  be- 
queathed the  whole  of  his  ancestral  immovable  property  to  his 
daughters.  The  Lower  Court  held  the  will  valid  as  to  one 
moiety.  The  High  Court,  after  a  reference  to  a  Full  Bench, 
held  it  wholly  invalid.  They  reconsidered  the  conflict  of  law 
between  the  Calcutta  and  Madras  High  Courts  as  to  the 
right  of  one  coparcener  to  alienate  his  own  share,  and  adhered 
to  their  own  view  that  he  could  do  so,  though  he  could  not 
before  partition  convey  away,  as  his  interest,  any  specific 
portion  of  the  joint  property.  But  they  held  that  he  could 
not  do  so  by  will.  "At  the  moment  of  death  the  right  by 
survivorship  is  in  conflict  with  the  right  by  devise.  Then 
the  title  by  survivorship,  being  the  prior  title,  takes  pre- 
cedence to  the  exclusion  of  that  by  devise  (a)."  The 
principle  of  this  decision  was  subsequently  followed  on  the 
original  side  of  the  Court  by  Mr.  Justice  Hollo  way  (b),  who 
observed  :  "  It  is  not  law  that  all  that  a  Hindu  may  dispose  of 
inter  vivos  can  be  disposed  of  by  a  mortuary  instrument.  That 
has  never  been  decided  by  the  Court,  but  on  the  contrary,  has 
been  distinctly  found  E^ainst  in  a  late  case  from  Mangar 
lore  (c)."  Of  course  this  view  would  be  followed  by  the 
Bengal  Courts  in  deciding  a  case  under  Mitakshara  law,  since 
they  do  not  admit  the  right  of  a  father  even  by  sale,  still  less 
by  gift,  to  dispose  of  his  own  undivided  share  during  his  life, 
without  the  consent  of  his  coparceners. 

§  348.  The  same  view  is  taken  by  the  Bombay  Courts.  In 
the  case  of  Narottam  Jagjivan  v.  Narsandas,  already  quoted  {d\ 
the  Court,  after  stating  that  the  existence  of  the  testamentary 
power  must  now  be  considered  as  beyond  dispute,  proceeded  to 

(a)   Vida  Butten  v.  Yamenammay  8  Mad.  H.  C.  6. 

(6)  Oooroova  Butten  v.  Narrainsawmy  Buiten-f  8  Mad.  H.  C.  13. 

(c)  Viz.  the  one  last  cited. 

id)  3  Bomb.  A.  C.  C. 
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say,  **  Bnt  the  extent  to  which  sach  testaments  shall  be  per* 
mitted  to  take  eflPect — the  scope  of  the  testamentary  power  of 
a  Hindu — is  quite  another  question.  Even  in  the  Supreme 
Court,  where  the  right  of  a  Hindu  to  make  a  will  has  been 
always  recognized,  I  have  never  known  it  to  be  argued  or  held 
that  his  testamentary  power  is  co-extensive  with  that  of  an 
Englishman.  The  will  of  a  Hindu,  it  has  been  decided  by  the 
Privy  Council,  must  be  regulated  by  the  Hindu  law  (/).  It 
has  been  often  ruled  in  the  Supreme  Court  that  he  may  dispose, 
by  will,  of  property  wholly  acquired  by  his  own  exertions,  and 
also  of  separate  property  acquired  by  partition  of  family  pro- 
perty, or  by  the  non-existence,  or,  if  any  did  ever  exist,  the 
extinction  of  coparceners  or  joint  tenants  ;  and  no  distinction, 
of  which  I  am  aware,  has  ever  been  taken  between  it  and  self- 
acquired  property,  either  in  point  of  descent  or  of  alienability. 
On  the  other  hand,  it  has  been  often  held  there,  also,  that  he 
cannot  dispose,  by  will,  of  undivided  family  property,  or  of  any 
share  therein,  so  long  as  that  share  remains  unsevered  from. 
the  family  stock."  And  in  another  case  {g)  the  Court  said, 
"  Upon  the  authorities  we  hold  that  on  this  side  of  India  a 
member  of  an  undivided  Hindu  family  cannot,  without  the 
consent  of  his  coparceners,  make  a  gift  of  his  share  in  the 
undivided  property,  or  dispose  of  it  by  will." 

§  349.  The  result  apparently  would  be,  that  the  right  of 
devise  is  co-ext^isive  with  that  of  alienation,  except  where,  in 
an  undivided  family,  the  right  of  devise  conflicts  with  the  law 
of  survivorship,  in  which  case  the  former  gives  way.  This 
view  accords  on  the  whole  with  that  taken  by  the  Privy 
Council  in  1867  (A),  when  they  said,  "  It  is  too  late  to  contend 
that,  because  the  ancient  Hindu  treatises  make  no  mention  of 
wills,  a  Hindu  cannot  make  a  testamentary  disposition  of  his 
property.  Decided  cases,  too  numerous  to  be  now  questioned, 
have  determined  that  the  testamentary  power  exists,  and  may 
be  exercised,  at  least  within  the  limits  which  the  law  prescribes 
to  alienation  by  gift  infer  vivos.     Accordingly  it  has  been 


(/)  8  M.  I.  A.  66. 

(g)  Oangabhai  t.  Bnmanna,  8  Bomb.  A.  C.  66  ;  Udaram  Sitaram  v.  Eanu 
Pandujif  11  Bomb.  76 ;  per  Wettropp,  C.  J.,  10  Bomb.  157. 

(h)  Beer  Pertab  Sciite  v.  Maharajah  Rajender  Pertah,  12  M.  I.  A. 
1,  88. 
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settled  that  even  in  those  parts  of  India  which  are  governed  by  ^"^  Council, 
the  stricter  law  of  the  Mitakshara,  a  Hindu  without  male 
descendants  may  dispose  by  will  of  his  separate  and  self- 
acquired  property,  whether  movable  or  immovable,  and  that 
one  having  male  descendants  may  so  dispose  of  self-acquired 
property,  if  movable,  subject  perhaps  to  the  restriction  that  he 
cannot  wholly  disinherit  any  one  of  such  descendants.     It  is 
however  objected  that  a  Hindu  in  those  Provinces,  who  has 
sons,  or  other  male  descendants,  must,  on  the  application  of 
the  doctrine  in  question,  be  held  to  be  incapable  of  making  by 
will  an  unequal  distribution  amongst  them  of  immovable  pro- 
perty, whether  ancestral  or  self-acquired,  because  by  the  law  of 
the  Mitakshara  his  sons  in  both  cases  take,  on  their  birth,  an 
interest  in  the  property,  which  their  father,  without  their  con- 
sent, cannot  displace.    For  the  respondent  it  is  contended  that 
this  question  is  concluded  by  the  Bithoor  case  (i).    It  cannot 
be  denied  that  in  that  case,  the  testator  being  a  Mahratta,  and 
domiciled  at  Cawnpore,  and  having  real  as  well  as  personal 
estate,  made  by  will  an  unequal  distribution  of  both  amongst 
his  sons,  and  that  his  legal  power  to  do  so  was  affirmed  by  this 
Committee,  and  by  both  the  Courts  below.    The  appellant, 
however,  insists  that  this  decision  is  opposed  to  the  law  of  the 
school  of  Benares,  and  relies  on  the  texts  of  the  Mitakshara, 
which  show  that  a  father  cannot  alienate  his  self-acquired 
estate,  or  make  an  unequal  distribution  of  them  by  partition, 
without  the  consent  of  his  sons  ;  and  also  upon  passages  in 
Strange's  Hindu  Law,  and  other  authorities.    Mr.  Leith,  on 
the  other  hand,  has  argued  that  all  these  authorities  are  to  be 
reconciled  with  the  decision  in  the  Bithoor  case,  by  holding 
that  they  relate  to  property  acquired  by  the  father  by  the  use 
or  with  the  aid  of  ancestral  estate,  and  that  they  have  no 
application  to  separate  or  self-acquired  property  in  the  strict 
sense  of  the  term."    No  decision  was  given  upon  the  point,  as 
the  Committee  held  that  in  the  case  before  them  the  question 
did  not  arise. 

§  350.  So  fer  we  have  been  treating  of  the  testator's  power 
to  devise,  as  it  relates  to  the  persons  to  whom  he  may  devise. 


(t)  Nana  Nuravn  v.  Huree  PurUhy  9  M.  I.  A.  96.    There  the  property  be- 
queathed was  self -acquired. 

z  2 
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Estate  must  be 
one  allowed  by 
Hindu  law. 


Shifting  estate. 


that  is,  hifl  power  to  alter  the  order  of  succession  as  it  would 
arise  in  the  event  of  intestacy.  But  a  completely  different 
question  arises  as  to  his  power  to  alter  the  nature  of  the  estate 
which  will  vest  in  his  devisee,  that  is,  to  create  an  estate  of  a 
different  species  from  that  which  the  law  would  give  rise  to. 
As  to  this,  the  rule  is  that,  so  far  as  he  has  the  power  of 
bequest  at  all,  he  may  not  only  direct  who  shall  take  the 
estate,  but  may  also  direct  what  quantity  of  estate  they  shall 
take,  both  as  regards  the  object  matter  to  be  taken,  and  the 
duration  of  time  for  which  it  is  to  be  held,  and  he  may  also 
arrange,  so  that  on  the  termination  of  an  estate  in  one  person, 
the  estate  shall  pass  over,  wholly  or  in  part,  to  another  person. 
But  this  Hberty  is  shackled  by  the  condition  that  no  one  limita- 
tion, either  as  regards  the  person  who  is  to  take,  or  the  estate 
that  is  to  be  taken,  shall  violate  any  of  the  fundamental  prin- 
ciples of  the  Hindu  law  (k).  Therefore  the  person  who  is  to  take 
must  be  capable  of  taking,  and  the  estate  which  he  is  given  must 
be  an  estate  recognized  by  the  Hindu  law,  and  not  encompassed 
with  limitations  or  restrictions  opposed  to  the  nature  of  the 
estate  given.  And  though  trustees  may  be  employed  to  faci- 
litate a  legal  form  of  bequest,  they  cannot  be  made  use  of  so  as 
to  carry  out  indirectly  what  the  law  does  not  allow*  to  be  done 
directly. 

§  351.  The  first  point  was  laid  down  by  implication  in  the 
case  of  Sreemutty  Soorjeemonee  Dosses  v.  Denohundo  Mullick  (/), 
and  expressly  in  the  case  of  Tagore  v.  Tagore  (m).  In  the 
former  case  the  testator,  a  Hindu  resident  in  Calcutta,  by  the 
5th  clause  of  his  will  left  his  property  to  his  five  sons  in  such  a 
manner  as  would,  if  there  had  been  nothing  more,  have  made 
them  absolute  owners.  By  the  11th  clause  he  declared  that  if 
any  of  his  five  sons  should  die  without  male  issue,  his  share 
should  pass  over  to  the  sons  then  living  or  their  sons,  and  that 
neither  his  widow  nor  his  daughter,  nor  his  daughter's  son, 
should  get  any  share  out  of  his  share.  The  event  which  he 
contemplated  took  place.  One  of  the  sons  died,  leaving  no  male 
issue.    Under  the  law  of  Bengal  the  widow  would  inherit  his 


(,k)  See  per  Turner,  L.  J.,  8  M.  I.  A,  85. 

(I)  6  M.  L  A.  626  ;  9  M.  I.  A.  123. 

(m)  4  B.  L  E.  0.  C.  103  ;  9  B.  L.  R.  377. 
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share,  and  she  claimed  it,  notwithstanding  the  will,  on  the  Deviae  with  gift 
ground  that  the  bequest  to  the  son  was  absolute,  and  the  gift 
over  invalid.  The  claim  was  rejected  in  the  Supreme  Court, 
and .  on  appeal  the  Lord  Justice  Knight  Bruce  said  (n), 
"Whatever  may  have  formerly  been  considered  the  state  of 
that  law  as  to  the  testamentary  power  of  Hindoos  over  their 
property,  that  power  has  now  long  been  recognized,  and  must 
be  considered  as  completely  established.  This  being  so,  we  are 
to  say,  whether  there  is  anything  against  public  convenience, 
anything  generally  mischievous,  or  anything  against  the  general 
principles  of  Hindoo  law,  in  allowing  a  testator  to  give  pro- 
perty, whether  by  way  of  remainder,  or  by  way  of  executory 
bequest  upon  an  event  which  is  to  happen,  if  at  all,  imme- 
diately on  the  close  of  a  life  in  being.  Their  Lordships  think 
that  there  is  not ;  that  there  would  be  great  general  incon- 
venience and  public  mischief  in  denying  such  power,  and  that 
it  is  their  duty  to  advise  Her  Majesty  that  such  a  power  does 
exist."  The  bequest  above  cited  was  in  fact  exactly  the  arrange- 
ment which  the  Mitakshara  law  would  have  made  for  the  devo- 
lution of  the  testator's  property.  If  the  effect  of  his  wiU  had 
been  permanently  to  impress  upon  his  property,  in  the  hands 
of  all  its  successive  holders,  the  law  of  inheritance  prescribed 
by  the  Mitakshara  in  place  of  that  of  the  Daya  Bhaga  which 
governed  the  family,  the  will  would  undoubtedly  have  been 
invalid  according  to  the  doctrines  laid  down  in  the  Tagore  caee. 
But  the  case  which  arose  for  decision  was  simply  that  of  a  gift 
to  a  person  in  existence,  with  a  proviso  that  in  a  certain  event 
the  property  should  pass  over  to  another  person.  This  was  the 
ordinary  case  of  a  gift  made  with  a  condition  annexed  fixing 
its  duration  (o),  A  bequest  absolute  in  one  event,  for  life  in 
another. 

§  852.  The  language  of  the  Judicial  Conmiittee,  however,  Executory 
which  might  be  taken  as  laying  down  the  general  rule  that  an  **®^^®**' 
executory  bequest  would  always  be  valid  by  Hindu  law  where 
it  would  be  valid  by  the  law  of  England,  was  much  relied  on  in 
a  subsequent  case  of  great  importance,  where  an  attempt  was 

(n)  9  M.  I.  A.  135. 

(o)  See  the  case  explained  4  B.  L  R.  a  C.  192,  and  9  B.  L.  R.  399.  Se» 
also  Mt.  Bhoobun  Moyee  v.  Ram  Kishore  Acharj,  10  M.  I.  A.  279,  808^ 
311  ;  Bhoobun  Mohini  y.  HwrrUchunder^  6  I.  A. 
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Tagore  case.         made  to  push  the  right  of  bequest  to  an  extent  greater  than 

would  be  allowed  even  in  England.  This  was  the  case  of 
Jatindra  Mohun  Tagore  v.  Ganendra  Mohun  Tagore  (p).  There 
the  testator,  who  had  property,  ancestral  and  self-acquired,  real 
and  personal,  producing  an  income  of  2^  lacs,  commenced  his 
will  by  reciting  that  he  had  already  provided  for  his  only  son, 
and  that  he  was  to  take  nothing  whatever  under  his  will.  He 
then  vested  the  whole  of  his  estate  in  trustees  with  provisions 
for  their  number  being  constantly  maintained.  After  providing 
for  numerous  legacies  he  proceeded  to  direct  the  course  in 
which  the  corpus  of  the  property  should  devolve.  The  key  to 
this  was  to  be  found  in  his  express  wish  that  the  bulk  of  the 
property  should  neither  be  diminished  nor  divided.  To  effect 
this  he  directed  that  the  legacies  and  annuities  should  be  paid 
gradually  out  of  the  income  ;  and  while  this  process  was  going 
on  the  trustees  were  to  hold  the  property,  paying  only  the 
balance  of  the  yearly  income  to  "  the  person  entitled  to  the 
beneficial  enjoyment  of  the  real  property."  As  soon  as  all 
charges  upon  the  estate  were  paid  off,  the  trustees  were  to  con- 
vey the  real  estate  to  the  use  of  the  person  who  should,  rnider 
the  limitations  of  the  will,  be  entitled  to  it,  subject  to  the 
limitations  therein  expressed ;  so  far  as  the  then  condition  of 
circumstances  would  permit,  and  so  far  only  as  such  limitations 
could  be  introduced  into  a  deed  of  conveyance  or  settlement 
without  infringing  upon  any  law  against  perpetuities  which 
might  then  be  in  force.  The  person  beneficially  interested  in 
the  real  estate  was  to  be  ascertained  by  reference  to  the  following 
limitations : — 

1.  To  the  defendant  Jatindra  for  life. 

2.  To  his  eldest  son,  bom  during  the  testator's  lifetime,  for 

life. 
8.  In  strict  settlement  upon  the  first  and  other  sons  of  such 
eldest  son  in  tail  male. 

4.  Similar  limitations  for  life  and  in  tail  male  upon  the  other 

sons  of  Jatindra,  bom  in  the  testator's  lifetime,  and  their 
sons  successively. 

5.  Limitations  in  tail  male  upon  the  sons  of  Jatindra  bom 

after  the  testator's  death. 

(p)  4  B.  L.  R.  0.  C.  103  ;  9  B.  L.  R.  377. 
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6.  "After  the  fiailure  or  determination  of  the  uses  and  estates  Tagore  case. 

hereinbefore  limited  to  the  defendant  Surendra  for  life." 

7.  Like  limitations  for  his  sons  and  their  sons. 

8.  Upon  faQure  or  determination  of  that  estate,  like  limita- 

tions in  favour  of  the  sons  of  Lalit  Mohun,  who  waa 
dead  at  the  making  of  the  wQl,  and  their  sons.    The 
will  expressly  adopted  primogeniture  in  the  male  line 
through  males,   and  excluded  women    and    their  de- 
scendants, and  all  rights  of  provision  or  maintenance 
of  either  man  or  woman.    It  also  forbid  the  application 
of  any  rule  of  English  law  whereby  entails  might  be 
barred,  showing  an  intent  that  each  tenant,  though  of 
inheritance,  should  be  prohibited  from  alienation.    The 
personalty  was  practically  to  pass  under  similar  limita- 
tions to  the  person  who  would  from  time  to  time  be 
entitled  to  the  realty. 
The  only  provision  made  by  the  testator  for  the  plaintiff  his 
son  consisted  of  property  producing  R.7000  per  annum,  settled 
upon  him  at  his  marriage.     His  being  disinherited  arose  from 
his  having  subsequently  become  a  Christian.    Of  course  under 
Act  XXI.  of  1850  this  circumstance  was  no  bar  to  his  claim 
as  heir. 

At  the  time  of  the  testator's  death,  Jatindra,  the  head  of  the 
first  series  of  estates,  had  no  son,  nor  had  he  any  during  the  suit. 
Surendra,  the  head  of  the  second  series  of  estates,  had  a  son, 
Promoth  Kumar,  who  was  born  in  the  lifetime  of  the  testator. 

Lalit  Mohun,  the  head  of  the  third  series,  was  dead  at  the 
making  of  the  will,  but  left  a  grandson,  Suttendra,  bom  during 
the  lifetime  of  the  testator,  and  capable  of  taking  under  the 
will.  These  were  the  only  persons  beneficially  interested  under 
the  limitations  of  the  real  estate. 

The  son,  as  might  have  been  expected,  sued  to  set  aside  this  Objections 
will,  except  as  to  the  legacies  ;  contending,  1st,  that  it  waa  '*******• 
wholly  void  as  to  the  ancestral  estate  ;  2nd,  that  in  any 
case  the  father  was  bound  to  provide  him  with  an  adequate 
maintenance,  the  adequacy  being  estimated,  not  with  reference 
to  his  own  actual  wants,  but  to  the  magnitude  of  the  estate ; 
3rd,  that  the  whole  framework  of  the  wiU,  resting  as  it  did  on 
a  devise  to  trustees,  was  void,  since  the  Hindu  law  recognized 
no  distinction  between  legal  and  equitable  estates ;  4th,  that 
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Tagorecase.         the  life  estate  to  Jatindra  was  void,  since  a  Hindu  testator 

could  bequeath  nothing  less  than  what  was  termed  "  his  whole 
bundle  of  rights  ; "  5th,  that  at  all  events  the  estates  following 
upon  this  life  estate  were  void,  as  infringing  the  law  against 
perpetuities  ;  and  6th,  that  as  to  everything  after  the  life 
estate  there  was  an  intestacy,  and  the  plaintiff  was  entitled  as 
heir-at-law,  notwithstanding  the  express  words  of  the  will  that 
he  was  to  take  nothing  under  it. 

Father's  power         §  353,  The  first  four  points  were  disposed  of  with  little  diffi- 

culty.  The  original  and  appeal  Courts  were  of  opinion  that  the 
power  of  a  father  in  Bengal  to  bequeath  all  his  property,  of  every 
sort,  was  beyond  discussion,  and  that  it  went  so  far  as  to  exclude 
the  son  even  from  maintenance  (q).  The  Privy  Council  did  not 
enter  upon  this  question,  being  of  opinion  that  in  any  case  the 
maintenance  actually  allotted  to  the  son  was  adequate  (r).  The 
third  objection  was  also  set  aside  (5).    The  Judicial  Committee 

may  be  exercised  said  (t),  "The  anomalous  law  which  has  grown  up  in  England 
roug  trustees;  ^^  ^  j^^^  estate  which  is  paramount  in  one  set  of  Courts,  and 
an  equitable  ownership  which  is  paramount  in  Courts  of  Equity, 
does  not  exist  in,  and  ought  not  to  be  introduced  into,  Hindu 
law.  But  it  is  obvious  that  property,  whether  movable  or 
immovable,  must  for  many  purposes  be  vested  more  or  less 
absolutely  in  some  person  or  persons  for  the  benefit  of  other 
persons,  and  trusts  of  various  kinds  have  been  recognized  and 
acted  on  in  India  in  many  cases  (u).  The  distinction  between 
*  legal '  and  '  equitable '  represents  only  the  accident  of  falling 
under  diverse  jurisdictions,  and  not  the  essential  characteristic 
of  a  possession  in  one  for  the  convenience  and  benefit  of 
another."  As  to  the  4th  objection,  the  Courts  dismissed  it 
also.  Peacock,  C.  J.,  referring  to  a  doubtful  expression  of  the 
Judicial  Committee  in  10  M.  I.  A.  811,  and  the  express  decision 
in  Rmmin  Persad  v.  Mussuniat  Radha  Beeby  {x),  said,  "  If  a 
testator  can  disinherit  his  son  by  devising  the  whole  of  his 

(5)  4  B.  L.  R.  0.  C.  132,  169. 

(r)  9  B.  L.  R.  413. 

(«)  4  B.  L.  R.  0.  C.  134,  161  ;  Krithnaramani  v.  Ananda  Krishna^  4 
B.  L.  R.  0.  C.  278,  284,  explaining  the  remarks  of  the  0.  J.,  in  Kumara 
Anma  v.  Kumara  Kristna  Deb,  2  B.  L.  R.  0.  C.  36. 

(t)  9  B.  L.  R.  401.     See  8  W.  E.  399  ;  2  Mad.  H.  C.  272. 

(m)  See  OopeekriH  Gomin  v.  Oungapersad  Ooaain,  6  M.  I.  A.  53. 

{z)  4  M.  I.  A.  187. 
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estate  to  a  stranger,  there  seems  to  be  no  reason  why  he  should  Estate  may  be 
not  be  able  to  divide  his  estate  by  giving  particular  and  limited  limitations, 
interests  in  the  whole  of  the  property  to  different  persons  in 
existence,  or  who  may  come  into  existence  during  his  lifetime, 
to  be  taken  in  succession,  as  well  as  by  giving  his  whole  interest 
or  bundle  of  rights  in  particular  portions  of  land  included  in  his 
estate  to  different  persons  (y). 

§  354.  The  5th  point  was  decided  in  favour  of  the  plaintiff.  Devise  must 
not  upon  any  application  of  the  English  doctrine  of  perpetuities,  ordinary  law  of 
which  was  held  to  be  founded  upon  special  considerations  which  property, 
had  no  place  in  Hindu  law  (2),  but  upon  the  general  principle 
that  the  kind  of  estate  tail  which  the  testator  wished  to  create 
was  one  wholly  unknown  and  repugnant  to  Hindu  law  (a). 
That  he  was  in  fact  trying  to  introduce  a  new  law  of  inheritance, 
which  should  make  all  the  subsequent  holders  of  the  estate  take 
it  in  an  order,  and  with  restrictions  and  exemptions  wholly 
opposed  to  the  principles  of  law  which  governed  the  testator 
and  his  family.  Their  lordships  of  the  Privy  Council 
observed  (b):  "  The  power  of  parting  with  property  once 
acquired,  so  as  to  confer  the  same  property  upon  another, 
must  take  place  either  by  inheritance  or  transfer,  each  according 
to  law.  Inheritance  does  not  depend  on  the  will  of  the  indi- 
vidual owTier ;  transfer  does.  Inheritance  is  a  rule  laid  down 
(or,  in  the  case  of  custom,  recognized)  by  the  State,  not  merely 
for  the  benefit  of  indi\iduals,  but  for  reasons  of  public  policy. 
Domat.  2413.  It  follows  directly  from  this  that  a  private 
individual  who  attempts  by  gift  or  will  to  make  property 
inheritable  otherwise  than  the  law  directs,  is  assuming  to  legis- 
late, and  that  the  gift  must  fail,  and  the  inheritance  take  place 
as  the  law  directs.  This  was  well  expressed  by  Lord  Justice 
Turner  in  Soorjemwney  Dossee  v.  Denohundo  Mullick  (c) :  "  A 
man  cannot  create  a  new  form  of  estate,  or  alter  the  line  of 
succession  allowed  by  law,  for  the  purpose  of  carrying  out  his 

(y)  4  a  L.  R.  0.  0.  166  ;  9  B.  L.  R.  405. 

(«)  4  B.  L.  R.  0.  C.  167  ;  OobercUme  Byaach  ▼.  Sham  Chand  Bytack, 
Boorke,  282,  2  B.  L.  B.  0.  0.  II,  82.  As  to  religioas  perpetuities,  see  postf 
§361. 

(a)  4  B.  L.  R.  0.  C.  171,  212. 

(b)  9  B.  L.  B.  394,  396.     See  8  M.  I.  A.  78. 

(c)  6  M.  I.  A.  555,  sic.  But  these  words  are  not  to  be  foand  in  the  judg- 
ment referred  to. 


346 

Tagore  case. 


Estate  tail  in- 
valid. 


Donee  most  be 
in  existence  at 
death. 


EXTENT  OF  TESTAMENTARY   POWER. 

own  wishes  or  policy."  "  It  follows  that  all  estates  of  inheritance 
created  by  gift  or  will,  so  far  as  they  are  inconsistent  with  the 
general  law  of  inheritance,  are  void  as  such,  and  that  by  Hindu 
law  no  person  can  succeed  thereunder  as  heir  to  estates  described 
in  the  terms  which  in  English  law  would  designate  estates  tail." 

§  355.  The  result,  therefore,  was  that  the  life  estate  to 
Jatindra  was  valid,  but  the  estates  to  successive  holders  would 
be  void  if  they  could  be  held  as  coming  in  as  heirs  in  tail.  It 
was,  however,  contended  that  successive  persons  might  be 
regarded  as  successive  donees  for  life,  having  the  power  and 
subject  to  the  restrictions  sought  to  be  imposed  by  the  will 
upon  the  successive  heirs  in  tail  (d).  If  so,  they  also  would 
defeat  the  rights  of  the  plaintiff  as  heir-at-law. 

These  donees  fell  into  two  classes  :  1st,  those  not  in  exist- 
ence at  the  death  of  the  testator,  but  who  might  come  into 
existence  before  the  first  life  estate  fell  in  ;  2nd,  those  who 
were  in  existence  at  his  death. 

Jatindra  had  no  sons  alive  at  the  death  of  the  testator.  But 
of  course  he  might  have  sons,  and  in  defeult  of  natural-bom 
sons  might  adopt,  as  under  the  will  each  successive  taker  was 
authorised  to  do.  The  second  and  third  series  of  estates  were 
also  represented  by  persons  living  at  the  testator's  death. 

It  was  held  that  none  of  these  could  take.  Not  the  possible 
issue  of  Jatindra ;  because  the  donee  must  be  a  person  capable 
of  taking  at  the  time  when  the  gift  takes  effect,  and  must 
either  in  fact  or  in  contemplation  of  law  (e)  be  in  existence  at 
the  death  of  the  testator  (/).  Not  the  existing  representatives 
of  the  2nd  and  3rd  series  of  estates,  because  they  wei'e  only 
to  take  "  after  the  failure  or  determination  "  of  the  previous 
series,  and  these  words  were  held  to  mean  the  actual  exhaustion 
of  the  line  of  Jatindra  in  conformity  with  the  will,  and  not  its 
incapacity  to  succeed  by  reason  of  the  ill^ality  of  the  will. 
Consequently,  the  event  on  which  they  were  to  take  had  never 


(d)  9  B.  L.  R.  396. 

{e)  That  is  vben  in  embryo  at  the  death,  or  adopted  subsequently  to  death, 
under  authority  given  before  it. 

(/)  4  B.  L.  R.  0.  C.  188,  191,  221  ;  9  B.  L  R  396-400  ;  Krishnaramani 
Dasi  y.  Ananda  KiHstna  Bose,  4  B.  L.  R.  0.  C.  231,  279,  overruling  Armugum 
Mudali  V.  Ammi  Amtnalf  1  M.  H.  C.  400 ;  StrimaH  Brahmamayi  v.  JageM 
Chandra  Dutt,  8  B.  L.  R.  400  ;  RamguUu  Acharjee  v.  Kruto  Soinduree,  20 
W.  R.  472  ;  Soudaminty  Dossee  v.  Jogetk  Chundtr  Duitf  2  Calc.  262. 
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arisen  and  never  could  arise  (g).  Finally  it  was  held  that  all  Trust  for  illegal 
the  bequests  must  be  looked  on  as  if  they  had  been  made  P'^^p**®"*^ 
directly  to  the  persons  who  were  the  subjects  of  them,  and  that 
the  intervention  of  trustees  made  no  difference,  since  that  which 
could  not  be  done  directly,  could  not  be  done  indirectly  by  the 
medium  of  a  trust  (h).  The  result  was  that  the  plaintiff,  the 
heir-at-law,  was  held  entitled  to  the  whole  estate  after  the  life 
of  Jatindra,  subject  to  the  payment  of  legacies  and  annuities. 

§  356.  This  case  has  been  cited  at  great  length  on  account  Directions  for 
of  the  numerous  points  decided  by  it,  and  also  as  establishing  in 
the  most  authoritative  manner,  that  the  power  of  devise  by  a 
Hindu  is  limited  as  to  the  objects  and  subjects  of  the  bequest, 
by  the  general  purposes  of  Hindu  law.  On  this  ground  wills 
containing  trusts  to  accumulate  the  proceeds  of  the  property 
have  been  held  invalid.  In  one,  the  trust  was  to  accumulate  for 
ninety-nine  years,  and  no  direction  was  given  as  to  the  appro- 
priation of  the  fund  at  the  end  of  the  time(t).  In  another,  the 
fund  was  to  accumulate  till  it  reached  three  lakhs,  and  was  then 
to  be  divided,  and  the  process  of  accumulation  to  recom- 
mence (k).  Such  provisions  not  only  create  an  estate  held  in 
a  manner  and  for  purposes  foreign  to  Hindu  law,  but  are  also 
repugnant  to  the  very  nature  of  property,  as  forbidding  its  enjoy- 
ment by  the  owner,  or,  indeed,  putting  property  in  a  position  to 
have  no  owner  at  all.  As  Mr.  Justice  Norman  remarked  in  the 
former  ca&e{l),  "A  testator  cannot,  in  giving  his  property  Illegal  con- 
by  will,  impose  conditions  in  contravention  of  the  objects  for  ^^^^^^ 
which  property  exists,  or  contrary  to  the  policy  of  the  law.  For 
instance,  suppose  an  estate  were  given  to  a  man  on  condition 
that  it  should  be  allowed  to  relapse  into  a  jungle,  or  never  be 
cultivated,  no  one  could  doubt  that  such  a  condition  would  be 
void."  So  a  will  would  be  invalid  which  forbade  alienation 
within  the  limits  incidental  to  the  estate  created  (m),  or  pro- 


ig)  9Bxh.  R.  409. 

(A)  4  B.  L.  R.  0.  C.  162,  196  ;  9  B.  L  R.  402  ;  Kutnara  Atima  Krishna 
Deb  T.  Kutnara  Krishna  JDeby  2  B.  L.  R.  0.  G.  11  ;  Krithnaramani  Dan  y, 
Ananda  Krishna  Bose^  4  B.  L.  R.  0.  C.  274. 

(t)  Kutnara  Asitna  v.  Kutnara  Krishtia  Deb,  2  B.  L.  R.  0.  C.  11. 

(k)  Krishtiaramani  Dasi  v.  Ananda  Krishtia  Bose,  4  B.  L.  R.  0.  C.  2*31. 

(1)  2  B.  L.  R.  0.  C.  26. 

{m)  2  B.  L.  R.  0.  C.  25  ;  Xitai  Charan  Pyne  t.  Oanga  Dasi,  4  B.  L.  R. 
0.  C.  265,  n.  ;  Promotho  Dotstsee  v.  Radhika  Persaud,  14  B.  L.  R.  175. 
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hibited  partition  by  the  persons  entitled  to  divide  (n),  or 
attempted  to  free  property  from  any  of  the  burthens  incident  to 
it  by  law,  such  as  liability  to  debts,  or  maintenance  of  those 
whose  support  is  a  burthen  upon  the  estate  (o).  So  it  has  been 
held  in  Madras  by  Mr.  Justice  Holloway  that  a  clause  in  a  will 
whereby  the  enjoyment  of  the  property  by  the  son,  who  was 
heir-at-law,  was  postponed  beyond  the  period  of  minority  was 
invalid,  on  the  ground  that  this  was,  pro  tanto,  taking  away 
from  the  son  a  right  of  property  which  the  law  of  the  Mitakshara 
vested  in  him  (p),  A  similar  decision  was  given  upon  a  Bengal 
wiU,  where  the  testator  had  attempted  to  postpone  the  enjoy- 
ment of  the  shares  of  his  grandchildren  until  they  had  attained 
twenty-one,  on  the  ground  that  by  Hindu  law  an  estate  cannot 
remain  in  suspense,  or  without  an  owner  (q).  But,  of  course,  a 
father  in  Bengal  could  delay,  just  as  he  could  defeat,  the  rights 
of  his  issue,  by  interposing  a  valid  estatje  previous  to  theirs  (r). 
§  857.  As  regards  form,  the  will  of  a  Hindu  may  be  oral, 
though,  of  course,  in  such  a  case  the  strictest  proof  will  be 
required  of  its  terms  (a).  So  a  paper  drawn  up  in  accordance 
with  the  instructions  of  the  testator,  and  assented  to  by  him, 
will  be  a  good  will,  though  not  signed  {t).  And  if  a  paper  con- 
tains the  testamentary  wishes  of  the  deceased,  its  form  is  imma-* 
terial.  For  instance,  petitions  addressed  to  officials,  or  answers 
to  official  enquiries,  have  been  held  to  amount  to  a  will  (w). 
And  a  will  may  be  revoked  orally,  or  in  any  other  manner  by 
which  it  might  have  been  made  (ar).  Nor  are  technical  words 
necessary.    The  single  rule  of  construction  in  a  Hindu,  as  in 


(n)  Nubkiuen  Miiter  t.  Hurrish4Jiunder,  F.  MacN.  328  ;  Mokundo  LaU  t. 
Oonesh  Chunder^  1  Calc.  104. 

(o)  Sonaiun  Bymck  y.  SreemuUy  Juggetaoondery  Doss,  8  M.  I.  A.  66,  76. 
See  post,  §  389. 

(p)  Devaraja  y.  Venayagct,  and  Ounniah  Chetty  y.  LtUchmmarasoo,  both 
decided  in  the  Original  Court,  23  May,  1867,  MS.  See  too  Mohwndo  LaU 
V.  Oonesh  Chunder,  1  Calc.  104 ;  Ooding  v.  Gosling,  John.  265. 

{q)  Sirimati  Bramayi  y.  Jages  Chandra,  14  B.  L.  R.  400. 

(r)  Hwrrosoondery  y.  Cowar  KistonaiUh,  Fulton,  393. 

{s)  Beer  Pertah  y.  Rajender,  12  M.  I.  A.  2  ;  aTite,  §  335.  See  now  the 
EUndu  Wills  Act,  XXI.  of  1870,  which  applies  to  Hindus  in  Bengal,  and  the 
towns  of  Madras  and  Bombay. 

(t)  Tara  Chund  y.  Nobin  Chunder,  8  W.  R.  138. 

(u)  Mahomed  y.  Sheumkram,  2  I.  A.  7  ;  Hurperskad  y.  Shto  Dhyal,  3 
I,  A.  259. 

(x)  Ptrtab  Narain  y.  Suhkao,  i  I.  A.  228. 
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an  English  will,  is  to  try  and  find  out  the  meaning  of  the  tes-  Intention  is  the 
tator,  taking  the  whole  of  the  document  together,  and  to  give  Station  ° 
effect  to  this  meaning.  In  applying  this  principle  special  care 
must  be  taken  not  to  judge  the  language  used  by  a  Hindu 
according  to  the  artificial  rules  which  hare  been  applied  to  the 
language  of  Englishmen,  who  live  under  a  different  system  of 
law,  and  in  a  different  state  of  society  {y).  A  devise  in  general 
terms,  without  words  of  inheritance,  or  with  words  imperfectly 
describing  an  estate  of  inheritance,  will  pass  the  entire  estate  of 
the  testator,  unless  a  contrary  intention  appears  from  the  con- 
text (2).  On  the  other  hand,  stronger  words,  and  a  more  evident 
intention,  would  be  required  to  pass  an  absolute  estate,  where  the 
bequest  was  to  a  woman,  and  especially  where  it  would  operate 
to  the  prejudice  of  the  testator's  issue  {a).  But  although  every 
effort  will  be  made  to  carry  out  the  wishes  of  the  testator,  where 
they  are  ascertainable  and  legal,  the  Court  cannot  make  a  new 
will  for  them.  Therefore  a  will  must  fail,  if  its  terms  are  so  ;^l»ero  vague,  or 
vaguely  expressed  that  it  is  impossible  to  ascertain  what  are  the  ^^^^^ 
testator's  objects  (J).  And  if  the  intention  of  the  testator  is 
obviously  to  do  something  that  is  illegal,  the  Court  will  not  put 
a  non-natural  construction  upon  his  language,  so  as  to  turn  an 
illegal  into  a  legal  arrangement  (c).  The  result,  of  course,  will 
be  an  intestacy  as  to  so  much  of  the  property  as  has  been 
ineffectually  disposed  of,  and  the  residue  will  go  to  the  heir-at- 
law,  however  positive  the  expression  of  the  testator's  wish  may 
have  been  that  he  should  not  take.  The  estate  must  go  to 
somebody,  and  there  is  no  one  to  whom  it  can  go  except  the 


(y)  Soejjer  7Wn«r,  L.  J.,  Streemutty  v.  Denobundo,  6  M.  I.  A.  650  ;  per 
Ld.  Kingsdotorif  Mt.  Bhoobun  v.  Ram  Kiahoref  10  M.  I.  A.  808  ;  Lakshmihai 
V.  Oanpai  Morobay  4  Bomb.  0.  0.  151. 

(2)  Per  WUleSf  J.,  Tagore  v.  Tagore,  9  B.  L.  R.  395  ;  SreermUty  SursiUty 
y.  Poamo  Chunder,  4  W.  R.  55  ;  Broughton  v.  Pogose,  12  B.  L.  R.  74. 

(a)  Lukhee  Dehea  y.  Ookool  Chunder^  13  M.  L  A.  209 ;  Mahomed 
Shumsool  V.  Shevoukram,  2  I.  A.  7,  14  ;  Mt.  Bhaghutty  y.  Chowdhry  Bkola' 
nath,  2  L  A.  256  ;  Prnsunno  v.  Tarucknath,  10  B  L.  R.  267  ;  Mt.  KoUany 
V.  Luchmee  Perahad,  24  W.  R  395  ;  Jeevmn  Punda  v.  Mt,  Sona,  1  N.  W. 
P   H   C  66 

(6)  SandUd  y.  MaiOand,  Fulton,  475.  See  2  B.  L.  R  0.  C.  88 ;  4  B.  L. 
R  0.  C.  198. 

(c)  Tagore  y.  Tagoref  9  B.  L.  R.  407.  See  as  to  the  proper  interpretation  to 
be  put  upon  willr,  where  questions  of  remoteness  arise,  Annugum  y.  Ammi 
AmmaU^  1  Mad.  H.  C.  400  ;  Strimati  Brahmayi  v.  Jage*  Chandra^  8  B.  L. 
R.  400  ;  Soudaminey  y.  Joyesh  ChundeTy  2  Calc.  262. 
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heir-at-law.  As  Peacock,  C.  J.,  said  in  the  T^ore  case,  "  A 
mere  expression  in  a  will  that  the  heu'-at-iaw  shall  not  take  any 
part  of  the  testator's  estate  is  not  sufficient  to  disinherit  him, 
without  a  valid  gift  of  the  estate  to  some  one  else.  He  will 
take  by  descent,  and  by  his  right  of  inheritance,  whatever  is 
not  validly  disposed  of  by  the  will,  and  given  to  some  other 
person  (<?).*'  On  the  other  hand,  it  is  not  necessary  that  a  will 
should  contain  an  express  declaration  of  a  testator's  desire  or 
intention  to  disinherit  his  heirs,  if  there  is  an  actual  and  com- 
plete gift  to  some  other  person  capable  of  taking  under  it  {e). 

§  358.  As  possession  under  a  devise  is  not  necessary  to  its 
validity,  so  neither  is  it  necessary  that  the  legatee  should  be 
capable  of  assenting  to  it.  Therefore  a  bequest  in  favour  of 
an  idiot  or  an  infent  will  be  valid.  And  so  it  will  be  in  any 
other  case,  although  the  legatee  would  have  been  incapable  of 
inheriting  from  some  personal  disability  if). 


(d)  4  B.  L.  R.  0.  0.  187  ;  9  B.  L.  R.  402  ;  Promotho  Dossee  v.  RadhiJca 
Persad,  14  B.  L.  R.  176. 

(e)  Protonno  Comar  y.   TarucknoJih^  10  B.   L.  R.  2^7,  disapproving  of 
Jio(^)lall  y.  Mohima  Chum,  ib.  271,  note. 

(/)  Kooldefmarain  y.  ML  Wooma  Coomaree,  Marsh.  357. 


CHAPTER  XII. 

RELIGIOUS  AND  CHARITABLE  ENDOWMENTS. 

§  359.  Gifts  for    religious  and  charitable  purposes  were  Rftligious  gifts 
naturally  favoured  by  the  Brahmans,  as  they  are  everywhere  ^^^^^• 
by  the  priestly  class.    Sancha  lays  down  the  general  principle 
that  "wealth  was  conferred  for  the  sake  of  defraying  sacri- 
fices" (a).    Gifts  for  religious  purposes  are  made  by  Katyay- 
ana  an  exception  to  the  rule  that  gifts  are  void  when  made  by 
a  man  who  is  afflicted  with  disease  and  the  like,  and  he  says 
that  if  the  donor  dies  without  giving  effect  to  his  intention, 
his  son  shall  be  compelled  to  deliver  it  (&).    This  is  an  excep- 
tion to  the  rule  that  a  gift  is  invalid  without  delivery  of  posses- 
sion.   The  Bengal  pundits  state  that  this  principle  applies 
even  against  a  son  under  the  Mitakshara  law,  though  his 
assent  would  be  indispensable  if  the  gift  was  for  a  secular 
object ;  they  seem,  however,  to  limit  the  application  of  the 
rule  to  a  gift  of  a  small  portion  of  the  land  (c).     In  Western 
India  grants  of  this  nature  have  been  held  valid;  even  when 
made  by  a  widow,  of  land  which  descended  to  her  from  her 
husband,  and  to  the  prejudice  of  her  husband's  male  heirs  (d). 
And  so  a  grant  by  a  man  to  his  family  priests,  to  take  effect 
after  the  life  estate  of  his  widow,  was  decided  to  be  good  (e). 
§  360.  The  principle  that  such  gifts  can  be  enforced  against 


(a)  8  Dig.  484. 

(6)  2  Dig.  96.    See  Mann,  ix.  323  ;  Vyasa,  2  Dig.  189  ;  Mit.  L  1,  §  27,  32. 

(c)  See  futwah,  Gopal  Chand  v.  Babu  Kunwar,  6  8.  D.  24  (29)  ;  Mit.  i.  1, 
§28. 

{d)  Jugjeevun  NtUfvoojee  v.  Deomnker^  1  Bor.  394  ;  Kupoor  Bhutoannee  t. 
Sevukram,  ib.  405,  but  see  Umbashunker  r.  Tocljaram^  1  Bor.  400  ;  Muha- 
lukmee  v.  Kripathookuly  2  Bor.  510 ;  Remanund  y.  Ramkitten  DuUy  2  M. 
Dig.  futwab,  at  p.  117.     See  too,  peat,  §  542. 

(c)  Keshoor  Poonjiya  v.  Mt.  RamkoonwaTf  2  Bor.  814. 
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Effected  by  wiu.    the  donor's  heirs,  would  naturally  slide  into  a  practice  of 

making  them  by  will  (§  337).  It  is  probable  that  as  Brah- 
manical  acuteness  favoured  family  partition  as  a  means  of 
multiplying  family  ceremonies,  so  it  fostered  the  testamentary 
power  as  a  mode  of  directing  property  to  religious  uses,  at  a 
time  when  the  owner  was  becoming  indifferent  to  its  secular 
application.  Many  of  the  wills  held  valid  in  the  Supreme 
Court  of  Calcutta  have  been  remarkable  for  the  large  amounts 
they  disposed  of  for  religious  purposes  (/).  In  one  case  arising 
out  of  Ookulchunder  Cor/ormah's  will,  where  practically  the 
whole  property  had  been  assigned  for  the  use  of  an  idol,  the 
Court  declared  the  will  proved,  but  wholly  inoperative,  except 
•  as  regards  a  legacy  to  the  stepmother  of  the  testator  (g).  Sir 
F.  MacNaghten  suggests  that  the  will  might  properly  have 
been  cancelled,  as,  upon  its  face,  the  production  of  a  madman. 
No  reason  can  be  offered  why  such  a  will  should  be  set  aside  in 
Bengal,  merely  because  the  whole  property  was  devoted  to 
religious  objects.  In  the  case  of  Badhahulluhh  Tajore  v.  Gopee- 
moihun  Tagore^  which  was  decided  in  Calcutta  the  very  next 
year  (18II),  the  right  of  a  Hindu  so  to  apply  the  whole  of 
his  property,  seems  to  have  been  admitted  (K), 

Superetitioufl  §  861.  The  English  law,  which  forbids  bequests  for  supersti- 

biddwi*    °'"         tious  uses,  does  not  apply  to  grants  of  this  character  in  India, 

even  in  the  Presidency  Towns  (t),  and  such  grants  have  been 
repeatedly  enforced  by  the  Privy  Council  Ck),  Nor  are  they 
invalid  for  transgressing  against  the  rule  which  forbids  the 
creation  of  perpetuities.    "  It  being  assumed  to  be  a  principle 

nor  perpetuities,  of  Hindu  law  that  a  gift  can  be  made  to  an  idol,  which  is  a 

caput  mortuum,  and  incapable  of  alienating,  you  cannot  break 
in  upon  that  principle  by  engrafting  upon  it  the  English  law  of 

(/)  F.  MacN.  323,  331,  336-347,  349,  850,  371  ;  Ramtonoo  MvUick  v. 
Bamgopal  MvUick^  1  Kn.  245.  The  same  thing  was  remarked  by  Sir  Thomas 
Strange  as  a  feature  in  the  wUIs  made  by  Hindus  in  Madras.  2  Stra.  H.  L. 
463. 

{g)  P.  MacN.  320,  Appx.  58. 

{h)  F.  MacN.  335. 

(t)  Da8  Merces  v.  ConeSy  2  Hyde,  65  ;  Andrews  v.  JoaHm^  2  B.  L.  R. 
0.  C.  148  ;  Jvdah  v.  Jttdahf  5  B.  L.  R.  433  ;  Khusal  Chand  v.  Mahadevgiri, 
12  Bomb.  214. 

{h)  Bamtonoo  MvUick  v.  Bamgopal  MvUkky  1  Kn.  246  ;  Jewun  Doss  v. 
Shak  Kubeerood-deerif  2  M.  I.  A.  390 ;  Sonatun  Bysack  v.  SrtemxUty  Juggct- 
soondertCj  8  M.  J.  A.  QQ ;  Juggvtmohini  Dossee  v.  Aft,  Sokkeemoneyt  1 4 
M.  I.  A.  289. 
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perpetuities  (/)."  In  fact  both  the  cases  in  which  the  Bengal  ColonraWe  re- 
High  Court  in  1869  set  aside  the  will  as  creating  secular  estates  ^^^^ 
of  a  perpetual  nature,  contained  devises  of  an  equally  perpetual 
nature  in  favour  of  idols,  which  were  supported  (m).  But 
where  a  will,  under  the  form  of  a  devise  for  religious  purposes, 
really  gives  the  beneficial  interest  to  the  devisees,  subject 
merely  to  a  trust  for  the  performance  of  the  religious  purposes, 
it  will  be  governed  by  the  ordinary  Hindu  law.  Any  pro- 
visions for  perpetual  descent,  and  for  restraining  alienation, 
will,  therefore,  be  void.  The  result  will  be  to  set  aside  the 
will,  as  regards  the  descent  of  the  property,  leaving  the  heirs- 
at-law  liable  to  keep  up  the  idols,  and  defray  the  proper 
expenses  of  the  worship  (n). 

§  362.  As  an  idol  cannot  itself  hold  lands,  the  practice  is  to  Tenure  in 
vest  the  lands  in  a  trustee  for  the  religious  purpose,  or  to  *'*"**^* 
impose  upon  the  holder  of  the  lands  a  trust  to  defray  the 
expenses  of  the  worship  (o).  Sometimes  the  donor  is  himself 
the  trustee.  Such  a  trust  is  of  course  valid,  if  perfectly  created, 
though,  being  voluntary,  the  donor  cannot  be  compelled  to 
carry  it  out  if  he  has  left  it  imperfect  (p).  But  the  effect  of 
the  transaction  will  differ  materially,  according  as  the  property 
is  absolutely  given  for  the  religious  object,  or  merely  burthened 
with  a  trust  for  its  support.  And  there  will  be  a  further 
difference  where  the  trust  is  only  an  apparent,  and  not  a  real 
one,  and  where  it  creates  no  rights  in  any  one  except  the  holder 
.  of  the  fdnd. 

§  363.  The  last  case  arises  where  the  founder  applies  his  own  Trus*  imperfect, 
property  to  the  creation  of  a  pagoda,  or  any  other  religious  or 
charitable  foundation,  keeping  the  property  itself,  and  the 
control  over  it,  absolutely  in  his  own  hands.  The  community 
may  be  greatly  benefited  by  this  arrangement,  so  long  as  it 
lasts,  but  its  continuance  is  entirely  at  his  own  pleasure.  It  is 
like  a  private  chapel  in  a  gentleman's  park,  and  the  fact  that 
the  public  have  been  permitted  to  resort  to  it,  will  not  prevent 


(Z)  Per  MarJcbyy  J.,  2  B.  L.  R.  0.  C.  p.  47. 

(m)  Tagore  v.  Tagore,  4  B.  L.  R.  0.  C.  103,  in  the  P.  C,  9  B.  L.  R.  877  ; 
Krishnaramami  v.  Ananda  Krishna,  4  B.  L.  R.  0.  C.  231. 
(ti)  Promotho  Dossee  v.  Radhika  Pertad  Dntty  14  B.  L.  R.  175. 
(o)  See  fulwah  in  Kim^da  Kant  v.  Ram  Huru  Nund,  4  S.  D.  196  (247). 
(/))  See  Lewin,  Trusts,  p.  61. 
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its  being  clofied,  or  pulled  down,  provided  there  has  been  no 
dedication  of  it  to  the  public.  It  will  pass  equally  unencum- 
bered to  his  heirs,  or  to  his  assignees  in  insolvency.  He  may 
diminish  the  ftmds  so  appropriated  at  pleasure,  or  absolutely 
cease  to  apply  them  to  the  purpose  at  all  (q).  In  short,  the 
character  of  the  property  will  remain  unchanged,  and  its  appli- 
cation will  be  at  his  own  discretion. 

Another  state  of  things  arises  where  land  or  other  property 
is  held  in  beneficial  ownership,  subject  merely  to  a  trust  as  to 
part  of  the  income,  for  the  support  of  some  religious  endow- 
ment. Here  again  the  land  descends  and  is  alienable  in  the 
ordinary  way,  the  only  difference  being  that  it  passes  with  the 
charge  upon  it  (r). 

The  remaining  case  is  the  one  first  named,  where  the  whole 
property  is  devoted,  absolutely  and  in  perpetuity,  to  the 
religious  purposes.  Here  of  course  the  trustee  has  no  bene- 
ficial interest  in  the  property,  beyond  what  he  is  given  by  the 
express  terms  of  the  trust.  He  cannot  encumber  or  dispose  of 
it  for  his  own  personal  benefit,  nor  can  it  be  taken  in  execution 
for  his  personal  debt.  But  he  may  do  any  act  which  is  neces- 
sary or  beneficial,  in  the  4same  manner  and  to  the  same  d^ree 
as  would  be  allowable  in  the  case  of  the  manager  of  an  in&nt 
heir.  He  may,  within  those  limits,  incur  debts,  mortgage  and 
alien  the  property,  and  bind  it  by  judgments  properly  obtained 
against  him  (s).  And  he  may  lease  out  the  property  in  the 
usual  manner,  but  he  cannot  create  any  other  than  proper 
derivative  tenures  and  estates  conformable  to  usage ;  nor  can 
he  make  a  lease,  or  any  other  arrangement  which  will  bind  his 
successor,  unless  the  necessity  for  the  transaction  is  completely 
established  (t). 

iq)  Howard  t.  Pettonjit  Texrjt  0.  C.  685 ;  VenkakicAiUam.iak  v.  P. 
Narainapah,  Mad.  Dec.  of  1853,  104  ;  1854,  100  ;  Chemmenthatti  v.  Meyene, 
Bfad.  Dec.,  of  1862,  90  ;  2  W.  MacN.  1 08  ;  Brojotoonderte  v.  Luck-met  Koon- 
varee,  in  the  P.  C,  15  B.  L.  R.  176,  n.  ;  Ddroot  Banoo  Begum  y.  Nawab 
Syud  Ashgar,  15  B.  L.  R.  167,  aflFd.  in  P.  C. 

(r)  Mahatab  Chand  v.  Mirdad  Alt,  5  S.  D.  268  (818),  approved  by  P.  C, 
15  B.  L.  R.  p.  178  ;  Puttoo  Bibee  v.  Bhurrut  Loll,  10  W.  R.  299  ;  Batoo 
Dhul  V.  Kisken  Ch  under,  18  W.  R.  200  ;  Sonatwn  Bysack  y.  SreemuUg 
JmggcUioondereey  8  M.  I.  A.  66. 

(s)  Prosunno  Kumari  y.  Gdab  Ckand,  2  L  A.  145 ;  Konwur  Boorganath 
y.  Jtamchunder  Sen,  4  I.  A.  52  ;  Kalee  Chum  y.  Bungthee  Mokun,  15  W.  R. 
889  ;  Khu$al  Chand  y.  Mahadevgiri^  12  Bomb.  214  ;  Fegrtdo  y.  Mahomed^ 
15  W.  R.  76. 

{t)  Badhabuttahh  Chund  v.  Juggutchvnder,  4  S.  D.  151  (192);  ShibeMSuree 
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§  864.  The  devolution  of  the  trust,  upon  the  death  or  defeult  Devolution  of 
of  each  trustee,  depends  upon  the  terms  upon  which  it  was  *"^- 
created,  or  the  usage  of  each  particular  institution,  where  no 
express  trust-deed  exists  (t^).  Where  nothing  is  said  in  the  . 
grant  as  to  the  succession,  the  right  of  management  passes  bj 
inheritance  to  the  natural  heirs  of  the  donee,  according  to  the 
rule,  that  a  grant  without  words  of  limitation  conveys  an  estate 
of  inheritance  (jc).  The  property  passes  with  the  office,  and 
neither  it  nor  the  management  is  divisible  among  the  members 
of  the  fiimily  {y).  Where  no  other  arrangement  or  usage 
exists,  the  management  may  be  held  in  turns  by  the  several 
heirs  (;?).  Sometimes  the  constitution  of  the  body  vests  the 
management  in  several,  as  representing  different  interests,  or  as 
a  check  upon  each  other,  and  any  act  which  alters  such  a  con- 
stitution would  be  invaUd  {a).  Where  the  head  of  a  religious 
institution  is  bound  to  celibacy,  it  is  frequently  the  usage  that 
he  nominates  his  successor  by  appointment  during  his  own 
lifetime,  or  by  will  (ft).  Sometimes  this  nomination  requires 
confirmation  by  the  members  of  the  religious  body.  Sometimes 
the  right  of  election  is  vested  in  them  {c).    In  no  case  can 


y.  MnthoranM^  18  M.  I.  A.  270  ;  Jugeuur  BuUobyal  v.  Jtoodro  Narain, 
12  W.  E.  299 ;  Takbo&niMa  t.  Kooma/r  Sham  Kuhort,  15  W.  B.  228 ; 
AmUh  Mister  v.  Juggwmatkf  18  W.  R.  489  ;  Mokunt  Burm  Sooroop  y. 
Khathu  Jha,  20  W.  E.  471  ;  Bunwaree  Chand  y.  Mudden  Mohun, 
21  W.  R.  41. 

(tt)  Chreedharee  Dosi  v,  Ntmdkishare,  MarsK  573  ;  11  M.  I.  A.  428 ; 
MvUu  Ramalinga  y.  Perianayagam,  1  I.  A.  209.  See  yarious  Cases  collected 
1  M.  Dig.  830. 

(ff)  ChiUter  SeifCs  ease,  1  S.  D.  180  (289) ;  S,  VenhUacheUamiah  y.  P. 
Narainapah,  Mad.  Dec.  of  1858,  104.  See  Tagore  case,  4  E  L.  R.  0.  0. 
182  ;  9  a  L.  B.  P.  C.  895. 

(y)  Jaafar  Mohvudin  y.  Aji  Mohiudin,  2  Mad.  H.  0.  19 ;  Kunutrasawny 
y.  Mamalinga,  Mad.  Dec.  of  1860,  261. 

(z)  Nvhhissen  y.  ffwrischunder,  2  M.  Dig.  146.  See  Antindmayee  y.  Boy^ 
karUnath,  8  W.  B.  198  ;  Ramsoonder  y.  Tarxick  Chunder,  19  W.  B.  28 ; 
MiUa  Kunik  y.  Neenmjun,  14  B.  L.  B.  166.  There  is  nothing  to  preyent  a 
female  being  manager.  See  Moottoo  Menatchi  y.  ViUoo  BhuUer,  Mad.  Dec. 
of  1858,  186  ;  Joy  Dd)  Surmah  y.  ffuroptUty,  16  W.  B.  282.  See  ffussain 
BUn  y.  Hussain  Sheriff  4  Mad.  H.  0.  23 ;  Ponj.  Cnstoms,  88 ;  Special 
custom  is  necessary,  Janokee  Debea  y.  Gopal  Acharjea,  2  Calc  865. 

(a)  Rajah  Vurmah  y.  Ravi  Vurmah,  4  I.  A.  76. 

(6)  Hoogly  y.  Kuknanund,  S.  D.  of  1848,  258  ;  Soobramaneya  y.  Aroo^ 
mooga,  Mad.  Dec.  of  1858,  88 ;  Oreedharee  y.  Nundokishore,  11  M.  I.  A. 
405. 

(c)  Mohwnt  Gopal  Doss  y.  Kerparam  Das,  S.  D.  of  1Q50,  250  ;  Narain 
Das  y.  Brindabun  Das,  2  S.  D.  151  (192)  ;  Oossain  Dowtui  y.  Bissessur  Gir, 
19  W.  B.  215. 
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the  trustee  sell  the  right  of  management,  thongh  coupled  with 
the  obligation  to  manage  in  conformity  with  the  trusts  annexed 
thereto  (d). 
Founder's  righte.      §  865.  Unless  the  founder  has  reserved  to  himself  some 

special  powers  of  supervision,  removal,  or  nomination,  neither 
he  nor  his  heirs  have  any  greater  power  in  this  respect  than  any 
other  person  who  is  interested  in  the  trust  (e).  And  such  powers, 
when  reserved,  must  be  strictly  followed  (/).  But  where  the 
succession  to  the  office  of  trustee  has  wholly  fiuled,  it  has  been 
held  that  the  right  of  management  reverts  to  the  heirs  of  the 
founder  (y). 

A  trust  for  religious  purposes,  if  once  lawfully  and  completely 
created,  is  of  course  irrevocable  (A).  The  beneficial  ownership 
cannot,  under  any  circumstances,  revert  to  the  founder  or  his 
femily.  If  any  failure  in  the  objects  of  the  trusts  takes  place, 
the  only  suit  which  he  can  bring  is  to  have  the  funds  applied  to 
their  original  purpose,  or  to  one  of  a  similar  character  ( « ). 


Tmst  irre 
Tocable. 


{d)  Rajah  Vwrmah  v.  Ravi  Vurmah,  4  I.  A.  76,  ovemzliog  Ragunada  r. 
ChinamM,  4  Mad.  Rev.  Reg.  109. 

(e)  Teertaruppa  MoodUly  v.  Soonderajierij  Mad.  Dec.  of  1861,  67 ; 
Lutchmee  v.  Roohmanee,  Mad.  Dec.  of  1857,  152. 

(/)  Advocate-Oeneral  v.  Fatima  StUtanif  9  Bomb.  19. 

(ff)  Mt.  Jai  Bonn  Kunwar  y.  CkaUar  I)ariy  6  B.  L.  R.  181,  but  see  Act 
ZX.  of  1868. 

{h)  Juggetmohini  Doatee  Y,  Sokheemonee,  14  M.  I.  A.  289  ;  Ponj.  Customfl^ 
92. 

(f)  Moheth  Ckunder  v.  K&ylash  Ckunder,  11  W.  R.  448 ;  Reawt  Alt  r. 
AhboU,  12  W.  R.  132  ;  Nam  Narain  Singh  v.  Ramoon  Paurey,  28  W.  R  76 ; 
AUy.-Oen.  v.  Brodity  4  M.  L  A.   190  ;  Mayor  of  Lyon$  v.  Adv.-Oen,  of 
Bengal,  8  I.  A.  32.     See  Act  XX.  of  1863. 


CHAPTER   XIII. 

BENAMI  TRAlfSACTIONS. 

§  866.  Thebe  probably  is  no  country  in  the  world  except  Origin  of 
India,  where  it  would  be  necessary  to  write  a  chapter  "  On  '^^"^ 
the  practice  of  putting  property  into  a  felse  name."  Yet  this 
is  the  literal  explanation  of  a  Benami  transaction,  and  such 
transactions  are  so  common  as  to  have  given  rise  to  a  very 
considerable  body  of  decisions.  Sir  George  Campbell  says  of 
the  Benami  system,  "  The  most  respectable  man  feels  that  if  he 
has  not  need  to  cheat  any  one  at  present,  he  may  some  day  have 
occasion  to  do  so,  and  it  is  the  custom  of  the  country.  So  he 
puts  his  estate  in  the  name  of  his  wife's  grandmother,  under  a 
secret  trust.  If  he  is  pressed  by  creditors  or  by  opposing  suitors, 
it  is  not  his.  If  his  wife's  grandmother  plays  him  felse,  he 
brings  a  suit  to  declare  the  trust  (a)."  In  many  cases,  how- 
ever, the  object  of  masking  the  real  ownership  was  not  to 
prepare  the  means  of  fliture  fraud,  but  to  avoid  personal 
annoyance  and  oppression  by  providing  an  ostensible  owner 
who  might  appear  in  Court,  and  before  the  Government 
officials,  to  represent  the  estate.  In  some  instances  the  practice 
can  only  be  accounted  for  by  that  mysterious  desire  which 
exists  in  the  native  mind,  to  make  every  transaction  seem 
different  from  what  it  really  is.  Whatever  be  the  origin  of  it, 
the  custom  of  vesting  property  in  a  fictitious  owner,  known 
as  the  Benamidar,  has  been  long  since  recognized  by  the  Courts 
of  India,  and  by  the  Privy  Council.  Even  the  familiar  prin- 
ciple that  a  tenant  cannot  dispute  his  landlord's  title  has  been 
made  to  yield  to  its  influence.    A  tenant,  when  sued  for  rent 


(a)  Systems  of  Laud  Tenure,  181. 
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due  to  his  lessor,  has  been  allowed  to  prove  that  the  person  from 
whom,  nominally,  he  accepted  a  lease,  was  only  a  benamidar 
for  a  third  person,  to  whom  the  rent  was  really  due  (b).  And 
conversely,  where  a  landlord  had  accepted  rent  continuously 
from  persons  in  whose  name  a  lease  had  been  taken  for  the 
benefit  of  their  husbands,  when  the  benamidars  were  unable  to 
pay,  he  was  allowed  to  sue  the  persons  really  interested  in  the 
lease  (c). 

§  367.  Of  course  the  law  of  Benami  is  in  no  sense  a  branch 
of  Hindu  law.  It  is  merely  a  deduction  from  the  well-known 
principle  of  equity,  that  where  there  is  a  purchase  by  A.  in  the 
name  of  B.,  there  is  a  resulting  trust  of  the  whole  to  A.;  and 
where  there  is  a  voluntary  conveyance  by  A.  to  B.,  and  no 
trust  is  declared,  or  only  a  trust  as  to  part,  that  there  is  a 
similar  resulting  tru  t  in  favour  of  the  grantor  as  to  the  whole, 
or  as  to  the  residu  ,  as  the  case  may  be,  unless  it  can  be  made 
out  that  an  actual  gift  was  intended  (d).  In  the  English 
Courts  an  exception  is  mada  to  this  rule,  where  the  person  in 
whose  name  the  conveyance  is  taken  or  made  is  a  child  of 
the  real  owner;  when  the  transaction  is  presumed  to  have  been 
made  by  way  of  advancement  to  him.  But  this  exception  has 
not  be^i  admitted  in  India.  There  the  rule  is  well  esta- 
blished,  that  in  all  cases  of  asserted  benami  the  true  criterion 
is  to  ascertain  from  whose  funds  the  purchase-money  proceeded. 
Whether  the  nominal  owner  be  a  child  or  a  stranger,  a  pur- 
chase made  with  the  money  of  another  is  jfrmd  facte  assumed 
to  be  made  for  the  benefit  of  that  other  (e).  It  has  been  sug- 
gested, that  where  a  conveyance  was  taken  by  a  Hindu  in  the 
name  of  a  daughter,  the  probability  that  it  was  intended  as  an 
advancement  would  be  much  stronger  than  if  it  were  taken  in 
the  name  of  a  son;  "for  in  a  Hindu  joint-family  the  son's 
holdings  would  always  remain  part  of  the  common  stock, 
whereas  the  daughters  would  on  their  marriage  necessarily  be 
separated  "  (/).    But  the  existence  of  any  distinction  of  this 


(6)  DonieOe  v,  KedarruUh,  7  3.  L.  R,  720. 

(c)  Debnath  v.  Qudadhwr,  18  W.  R.  132. 

(d)  Lewin,  Trasts,  127,  144. 

{$)  Oopeekrist  v.  Ounga  Perthad,  6  M.  L  A.  68;  MatUvie  Sayud  v.  Mt 
^ebce,  13  M.  I.  A.  232. 
(/)  Obhoy  Churn  y.  PunchanuUf  Marsh.  564. 
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sort  was  denied  in  a  much  later  case  by  Mr.  Justice  Mitter. 
He  said,  "  So  far  as  the  ordinary  and  usual  course  of  things  is 
concerned,  the  practice  of  making  benami  purchases  in  the 
names  of  female  members  of  joint  undivided  Hindu  families  is 
just  as  much  rife  in  this  country,  as  that  of  making  such  pur- 
chases in  the  names  of  male  members  "  (^). 

Of  course  the  assertion  that  a  transaction  is  not  really  what  Strict  proot 
it  professes  to  be,  is  one  that  will  be  regarded  by  the  Courts 
with  great  suspicion,  and  must  be  strictly  made  out  by 
evidence  (h).  But  when  the  origin  of  the  purchase-money  is 
once  made  out,  the  subsequent  acts  done  in  the  name  of  the 
nominal  owner  will  be  explained  by  reference  to  the  real  nature 
of  the  transaction.  The  same  motive  which  dictated  an  osten- 
sible ownership,  would  naturally  dictate  an  apparent  course  of 
dealing  in  accordance  with  such  ownership  («). 

§  368.  Where  a  transaction  is  once  made  out  to  be  Benami,  Effect  given  to 
the  Courts  of  India,  which  are  bound  to  decide  according  to 
equity  and  good  conscience,  will  deal  with  it  in  the  same  manner 
as  it  would  be  treated  by  an  English  Court  of  Equity.  The  prin- 
ciple is  that  effect  will  be  given  to  the  real  and  not  to  the 
nominal  title,  unless  the  result  of  doing  so  would  be  to  violate  the 
provisions  of  a  statute,  or  to  work  a  fraud  upon  innocent  persons. 
For  instance,  the  real  may  sue  the  ostensible  owner  to  establish 
his  title,  or  to  recover  possession  (k) ;  and  conversely,  if  the  bena- 
midar  attempts  to  enforce  his  apparent  title  against  the  beneficial 
owner,  the  latter  may  establish  the  real  nature  of  the  transactiou 
by  way  of  defence  (Z).  Similarly  creditors  who  are  enforcing 
their  claims  against  the  property  of  the  real  owner,  will  have, 
exactly  the  same  rights  against  his  property  held  benami,  as  if  it 
were  in  his  real  name  (m) ;  and  conversely,  if  they  seiae  this  estate 


ig)  Ckunder  Nath  v,  Kritio  KomtU,  16  W,  ^  357. 

(A)  Sreemanchunder  v.  Gopalchunder^  11  M,  I.  A.  2S ;  Nawab  Azimut  v, 
ffurdwaree,  18  M.  I.  A.  395;  Faez  Buksk  v.  Fukeeroodeen^  14  M.  1.  A.  234. 
Oral  evidence  is  sofScient,  Palaniyappa  v.  Arumugumy  2  Mad.  H.  C.  26; 
Taramonee  y.  Shibnath,  6  W.  :^  191. 

(i)  Mt,  Beebee  NyamtU  v.  Fud  Mottein,  S,  D,  of  1859,  139;  Bohee  Lai  v^ 
JHndyal,  21  W.  E,  257. 

{h)  Mt,  Tkukrain  Sookraj  y.  Govemmentf  14  M.  I.  A.  112. 

(/)  Bamanugra  y.  MahasuT^der,  in  the  P.  0.,  12  B.  L.  R.  433. 

(m)  Muaadet  y.  Meersfa  Ally,  6  M.  I.  A.  27;  Bemanginu  y,  Jogendro,  1% 
W.  a.  236. 
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in  execution  of  a  decree  against  the  benamidar,  the  real  owner 
will  be  entitled  to  set  aside  the  execution  (n).  On  the  other 
hand,  there  are  various  statutes  which  provide  that  in  sales 
under  a  decree  of  Court,  or  for  arrears  of  revenue,  the  certified 
purchaser  shall  be  conclusively  deemed  to  be  the  real  purchaser, 
and  shall  not  be  liable  to  be  ousted  on  the  ground  that  his 
purchase  was  really  made  on  behalf  of  another  (o).  Such  acts 
of  course  bar  the  equitable  jurisdiction  of  the  Courts,  but  they 
will  be  strictly  construed.  Therefore  if  the  real  owner  is 
actually  and  honestly  in  possession,  and  the  benamidar  attempts 
to  oust  him  by  virtue  of  his  nominal  title,  the  statute  will  not 
prevent  the  Courts  from  recognizing  the  unreal  character  of  his 
claim  (p).  And  a  purchase  made  by  the  manager  of  a  Hindu 
femily  in  his  own  name,  as  is  usual,  would  not  be  considered 
as  coming  within  the  meaning  of  such  statutes  (q), 

§  869.  Even  independently  of  statute,  the  Courts  will  not 
enforce  the  rights  of  a  real  owner  where  they  would  operate  to 
defraud  innocent  persons.  One  familiar  instance  occurs,  where 
the  benamidar  has  sold  or  mortgaged  the  property  of  whidi 
he  is  the  ostensible  owner,  for  value,  to  persons  who  had  no 
knowledge  that  he  was  not  the  real  owner,  "  If  property  is 
purchased  in  the  name  of  a  benamidar,  and  all  the  indicia  of 
ownership  are  placed  in  his  hands,  the  true  owner  can  only 
get  rid  of  the  effect  of  an  alienation  by  the  benamidar,  by 
showing  that  it  was  made  without  his  own  acquiescence,  and 
that  the  purchaser  took  with  notice  of  that  fact "  (r).  But  of 
course  notice  of  the  trust  may  be  implied  as  well  as  express, 
and  if  a  man  deals  with  another  who  is  not  in  possession,  or 
who  is  unable  to  produce  the  proper  documents  of  title,  these 
facts  may  amount  to  notice  which  will  make  his  transaction  bo 
subject  to  the  real  state  of  the  title  of  the  person  with  whom 


(n)  Tara  Soonduree  v.  Oojul  Monee,  14  W.  R.  111. 

(o)  See  Act  VIII.  of  1859,  s.  260;  X.  of  1877,  s.  317;  Act  I.  of  1845, 
s.  21;  Act  XI.  of  1859,  s.  36, 

{p)  Mi.  Buhuns  v.  Lalla  Buhooree^  14  M.  J.  A.  496;  Lokhee  Narain  v. 
Kalyjmddo,  2  1.  A.  154. 

{q)  See  Toondun  tHnyh  v.  Pokh  Narain,  13  W.  R.  347;  Bodh  Singh  v. 
Gunesh  Chunder,  in  P.  C.  12  B.  L.  R.  317. 

(r)  Per  Phear,  J.,  Bkwfwan  Doss  v.  Upooch  Singh ^  10  W.  R.  186.  See 
numerous  cases,  Marsh.  293,  564,  569;  3  W.  R.  10;  5  W.  R.  37;  9  W,  R. 
593  ;  24  W.  R.  79. 
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he  deals  («).  In  such  cases  there  is  no  deliberate  intention  on 
the  part  of  the  real  owner  to  commit  a  fraud  upon  any  one. 
But  if  he  deliberately  places  all  the  means  of  committing  a 
fraud  in  the  hands  of  his  benamidar,  Equity  will  not  allow  him 
to  assert  his  title  to  the  detriment  of  a  person  who  has  actually 
been  defrauded. 

§  870.  A  still  stronger  case  is  that  in  which  property  has  Frauds  upon 
been  placed  in  a  false  name,  for  the  express  purpose  of  shielding  <^^^®^*^"- 
it  from  creditors.  As  against  them,  of  course,  the  transaction 
is  wholly  invalid  (§  368).  But  a  very  common  form  of  pro- 
ceeding is  for  the  real  owner  to  sue  the  benamidar,  or  to  resist 
an  action  by  the  benamidar,  alleging,  or  the  evidence  making 
out,  that  the  sale  was  a  mei'ely  colourable  one,  made  for  the 
express  purpose  of  defrauding  creditors.  In  other  words,  the 
party  admits  that  he  has  apparently  transferred  his  property  to 
another  to  effect  a  fraud,  but  asks  to  have  his  act  undone,  now 
that  the  object  of  the  fraud  is  carried  out.  The  rule  was  for 
some  time  considered  to  be,  that  where  this  state  of  things  was 
made  out,  the  Court  would  invariably  reftise  relief,  and  would 
leave  the  parties  to  the  consequences  of  their  own  misconduct ; 
dismissing  the  plaint,  when  the  suit  was  brought  by  the  real 
owner  to  get  back  possession  of  his  property  (t),  and  refusing 
to  listen  to  the  defence,  when  he  set  it  up  in  opposition  to  the 
person  whom  he  had  invested  with  the  legal  title  {u).  And 
persons  who  take  under  the  real  owner,  whether  as  heirs  or 
as  purchasers,  were  treated  in  exactly  the  same  manner  as  he 
was  (r).  On  the  other  hand  a  contrary  doctrine  was  laid  down 
in  more  recent  cases.     In  the  first  of  these  the  plaintiff  claimed 


(<)  Hakeem  Meah  y.  Be^oy,  22  W.  R.  8 ;  Mancharji  v.  K<mgseoOy  6  Bomb. 
0.  C.  59. 

(0  Ramindur  v.  HoopnaraiUf  2  S.  D.  118  (149);  Raushun  v.  CoUr.  of 
Mymensingh,  S.  D.  of  184t),  120;  Rrinko  Mye  v.  Ran  Dolub,  S.  D.  of  1849, 
276;  Rajnarain  v.  Ju;/uniKUhf  S.  D.  of  1851,  774 ;  Koonjee  v.  Jankee,  S.  D, 
of  1862,  838;  Bhowanny  Sunker  v.  Pivrem  Bebee,  S.  D.  of  1853,  639;  Ram- 
Boonder  v.  Anundnath,  S.  D.  of  1856,  642;  Harry  Sunker  v.  Kali  Coomar, 
W.  XL  of  1864,  265;  Alok  Soondry  v.  H&ro  Za/,  6  W.  R.  287;  Kethvb 
Ckunder  v.  Vyasmonee,  7  W.  B.  118;  per  curiam,  13  M.  I.  A.  402;  4  B. 
L.  E.  P.  C.  28,  29. 

(tt)  Obhuychurn  v.  Treelochun,  S.  D.  of  1859,  1639 ;  Ram  Lall  y.  Kiahen 
Ckunder,  S.  D.  of  1860,  L  436;  per  curiam,  12  B.  L.  R.  (P.  C.)  438. 

(v)  Lwkhee  Narain  y.  Taramonee,  3  W.  R.  92;  Purikheet  y.  RadKa  KisheUf 
ib.  221;  Kakeaatfi  v.  Boyal  KrUto,  1*3  W.  E.  87. 
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r^istration  of  title  as  vendee  of  certain  parties,  whom  the  de- 
fendant asserted  to  have  been  merely  benamidars  for  her,  she 
being  actnaUj  in  possession.    The  sale  by  the  benamidars  was 
fonnd  to  be  without  consideration.    It  appeared,  however,  that 
in  a  former  suit,  to  which  the  defendant  and  the  benamidars 
were  all  parties,  she  bad  maintained  that  the  latter  were  the  real 
owners.    It  was  also  found  that  the  property  bad  been  placed 
in  the  name  of  the  benamidars  by  the  defendant's  late  husband 
for  the  purpose  of  defrauding  his  creditors.     On  these  two 
grounds  the  Judge  held  that  the  defendant  could  not  now  rely 
on  the  real  state  of  the  title.    The  High  Court  of  Bengal  re- 
versed his  judgment  on  both  points.     On  the  latter  point. 
Couch,  C.  J.,  said  :  "  In  many  of  these  cases,  the  object  of  a 
benami  transaction  is  to  obtain  what  may  be  called  a  shield 
against  a  creditor ;  but  notwithstanding  this  the  parties  are 
not  precluded  from  showing  that  it  was  not  intended  that  the 
property  should  pass  by  the  instrument  creating  the  benami, 
and  that  in  truth  it  still  remained  in  the  person  who  professed 
to  part  with  it."    He  then  referred  to  English  decisions,  and 
proceeded, "  Although,  no  doubt,  it  is  improper  that  transactions 
of  this  kind  should  be  entered  into  for  the  purpose  of  defeating 
creditors,  yet  the  real  nature  of  the  transaction  is  what  is  to  be 
discovered,  the  real  rights  of  the  parties.    If  the  Courts  were 
to  hold  that  persons  were  concluded  under  such  circumstances, 
they  would  be  assisting  in  a  fraud,  for  they  would  be  giving 
the  estate  to  a  person  when  it  was  never  intended  that  he  should 
have  it "  (x), 

§  371.  Possibly  the  real  rule  is  something  intermediate  be^ 
tween  that  which  was  laid  down  broadly  in  this  last  case,  and 
in  those  which  it  appears  to  over-rule.  Where  a  transaction 
is  once  made  out  to  be  a  mere  benami,  it  is  evident  that  the 
benamidar  absolutely  disappears  from  the  title.  His  name  is 
simply  an  altos  for  that  of  the  person  beneficially  interested. 
The  fact  that  A.  has  assumed  the  name  of  B.  in  order  to  cheat 
X.,  can  be  no  reason  whatever  why  a  Court  should  assist  or 


{z)  StreevMOty  Debia  y.  Bmola  Soonduree,  21  W.  B.  422,  foUowed  Oopw- 
nath  y.  Jado  Qkose,  23  W.B.  42 ;  Bykvmt  y.  OobooUah,  24  W.  B.  391.  See 
too  Biry  Mohun  y.  Ram  Nuraingh.  4  S.  P.  841  (435);  Param  Singh  y.  Ltiiji 
Mai,  1  All  408. 
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pennit  B.  to  cheat  A.     But  if  A.  requires  the  help  of  the  ^  ^?^  sone 

Court  to  get  the  estate  into  his  own  possession,  or  to  get  the  tion. 

title  into  his  own  name,  it  may  be  very  material  to  consider 

whether  A.  has  actuallj  cheated  X.  or  not.    If  he  haa  done  so 

by  means  of  Im  alias,  then  it  has  ceased  to  be  a  mere  mask,  and 

has  become  a  reality.    It  may  be  very  proper  for  a  Court  to 

say  that  it  wiU  not  sdlow  him  to  resume  the  individuality,  which 

he  has  once  cast  off  in  order  to  defraud  others.    If,  however, 

he  has  not  defrauded  any  one,  there  can  be  no  reason  why  the 

Court  should  punish  his  intention  by  giving  his  estate  away 

to  B.,  whose  roguery  is  even  more  complicated  than  his  own. 

This  appears  to  be  the  principle  of  the  English  decisions.    For 

instance,  persons  have  been  allowed  to  recover  property  which 

they  had  assigned  away  in  order  to  confer  a  parliamentary 

qualification  upon  a  friend,  who  never  sat  in  parliament ;  or  in 

order  to  avoid  serving  in  the  office  of  a  rfieriff,  where  they 

ultimately  paid  the  fine,  instead  of  pleading  that  they  had  no 

property  in  the  country ;  or  where  they  had  intended  to  defraud 

creditors,  who  in  fact  were  never  injured  (y)  ;  or  in  order  to 

avoid  the  effects  of  a  conviction  for  a  felony,  which  the  grantor 

supposed  he  had  committed,  but  which  in  fact  he  had  not,  and 

could  not  have  committed  (2).    But  where  the  fraudulent  or 

illegal  purpose  has  actually  been  effected  by  means  of  the 

colourable  grant,  then  the  maxim  applies,  '*  In  pari  deUctopoMor 

est  conditio  possidentis."    The  Court  will  help  neither  party* 

*^  Let  the  estate  lie  where  it  falls  "  (a).    But  it  was  suggested 

by  Lord  Eldon  that  perhaps  this  rule  would  not  be  enforced  in 

case  of  one  who  claimed  under  tte  settlor,  but  was  himself  not 

a  party  to  the  illegality  or  fraud  (&).    And  in  order  to  enable 

the  grantee  to  retain  the  property,  he  must  expressly  set  up 

the  illegality  of  the  object,  and  admit  that  he  is  holding 


(y)  Birch  y.  Blagra/ve,  Amb.  264;  CottvngUm  v.  FUteher,  2  Atk.  156; 
Platamone  y.  Staple,  G.  Coop.  250 ;  Young  y.  Peachey,  2  AUc.  254 ;  Symes 
Y.  Hughes,  L.  B.  9  £q.  475  ;  per  Lord  Wedbvryy  Tennent  t.  TennenU,  L  B. 
2  Sc.  &  D.  9;  Cecil  v.  Butcher,  2  Jac.  &  W.  565. 

{z)  Davies  y.  OUy,  85  Beav.  208 ;  Manning  y.  GUI,  L.  B.  13  Eq.  485. 

(a)  Duke  of  Bedford  v.  Cokt,  2  Ves.  Sen.  116 ;  Muckletton  v.  Broum,  6 
Vw*.  68 ;  Chaplin  v.  Chaplin,  8  P.  W.  288 ;  Brackenbury  y.  Brackenlmry, 
2  Jac  &  W.  891;  Doe  v.  Jidberts,  2  B.  &  Aid.  867;  Lewin,  98;  Story,  Eq, 
Jur.  I  298. 

(6)  Lewin,  98;  6  Ves.  68. 
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for  a  different  purpose  from  that  for  which  he  took  the 
property  (c). 

§  372.  Even  before  the  recent  decisions,  it  was  held  in 
Bengal  that  there  was  nothing  to  prevent  a  man  enforcing  his 
rights  against  a  benamidar,  where  he  had  made  a  new  purchase, 
taking  the  conveyance  in  the  name  of  a  stranger,  even  though 
he  had  done  so  for  the  purpose  of  preventing  the  property  from 
being  seized  by  creditors.  The  Court,  after  referring  to  the 
cases  already  cited,  said,  '*  In  this  case  the  plaintiff  does  not 
seek  to  render  void  an  act  done  by  him  in  fraud,  or,  in  other 
words,  to  be  relieved  from  the  effect  of  his  own  fraudulent  act. 
He  simply  sues  to  have  a  legal  act  enforced,  an  act  legal  in 
itself,  though  in  the  present  instance  done  with  a  motive  of 
keeping  the  property  out  of  the  reach  of  his  creditors  "  (d).  It 
may  also  be  well  to  remember  that  the  rules  which  govern 
benami  transactions  have  no  application  to  the  case  of  gifts 
made  in  contemplation  of  insolvency,  and  with  the  intention 
of  defrauding  creditors  (e).  Nor  to  cases  in  which  property 
has  been  sold  or  handed  over  to  one  creditor,  in  order  to  defeat 
an  expected  execution  by  another  creditor  (/).  If  the  transfer 
is  really  intended  to  operate,  and  is  not  colourable,  it  is  not  a 
benami  transaction.  Whether  it  is  valid  or  not,  depends  upon 
other  considerations. 

§  873.  Decrees  are  conclusive  between  the  parties  both  as  to 
the  rights  declared,  and  as  to  the  character  in  which  they  sue. 
It  is  allowable  for  a  third  person,  who  was  not  on  the  record, 
to  come  in  and  show  that  a  suit  was  really  carried  on  for  his 
benefit.  So  it  is  allowable  for  a  person  who  is  on  the  record,  to 
show  that  a  suit  was  carried  on  really  against  a  person  who  was 
not  a  party  to  it.  But  where  judgment  is  given  in  an  ap- 
parently hostile  suit,  it  is  not  allowable  for  either  party  to 
come  in  and  assert  that  the  fight  was  aU  a  sham,  and  for  the 
defendant  on  the  record  to  show,  that  so  far  from  being  really 
a  defendant  he  was  the  plaintiff,  and  that  so  &r  from  judgment 


(c)  ffaigh  V.  Kaye,  L.  R.  7  Oh.  469. 

(d)  Suboodra  v.  BikromadU,  a  D.  of  1858,  548,  548. 
le)  See  Onanabhai  v.  Srinavasa,  4  Mad.  H.  C.  84. 

(/)  Sankarappa  v.  Katnayya,  8  Mad.  H.  C.  281;  PuUen  y.  Ramalinga^ 
5  Mad.  H.  C.  368;  TUlakchund  y.  JUamal,  10  Bomb.  206. 


BENAMI  TRANSACTIONS.  365 

having  been  recovered  against  him,  he  had  really  recovered  Benamidar 
judgment  {g).    Hence  as  a  general  rule  it  is  desirable,  if  not  J^J^  ^  * 
necessary,  that  the  benamidar  should  be  a  party  to  all  suits 
which  affect  the  property  of  which  he  is  the  nominal  owner. 
But  this  is  not  necessary  when  there  is  no  dispute  as  to  his 
title  being  only  apparent  (A). 


{g)  BhouHihul  r.  Jiajendro,  18  W.  R.  157. 

(A)  Mt,  KurreemonisM  r.  Mohabut,  S.  D.  of  1851,  856. 


CHAPTER  XIY. 

UAmntxiAScti. 

PerwmB  who  aw  §  374.  Thb  importance  and  extent  of  the  right  of  main- 
tenance necessarily  arises  from  the  theory  of  an  nndivided 
femily.  Originally,  no  doubt,  no  individual  member  of  the 
fkmily  had  a  right  to  anything  but  maintenance.  This  is  still 
the  law  of  Malabar  (§  217),  and  the  case  is  much  the  same  in 
an  ordinary  Hindu  family  under  Mitakshara  law  prior  to 
partition  (§  264).  The  head  of  the  undivided  family  is  bound 
to  maintain  its  members,  their  wives  and  their  children  ;  to 
perform  their  ceremonies,  and  to  defray  the  expenses  of  their 
marriages  (a).  In  other  Words,  those  Who  Would  be  entitled 
to  share  in  the  bulk  of  the  property,  are  entitled  to  have  all 
their  necessary  expenses  paid  out  of  its  income.  But  the  right 
of  maintenance  goes  farther  than  this.  Those  who  would  be 
sharers,  but  for  some  personal  disqualification,  are  also  similarly 
entitled  for  themselves  and  their  sons,  for  their  wives,  if  chaste, 
and  for  their  daughters.  Ab  for  instance,  those  who  from  some 
mental  or  bodily  defect  are  unable  to  inherit  (b)  ;  illegitimate 
sons,  when  not  entitled  as  heirs  (c) ;  persons  taken  in  adop- 
tion, whose  adoption  has  proved  invalid,  or  who  have  been 
deprived  of  their  ftill  rights  by  the  subsequent  birth  of  a 
legitimate  son  (d).  Whether  the  same  privily  extended  to 
outcasts  and  their  offspring,  is  a  point  upon  which  the  autho- 
rities differ  {e).    Since  Act  XXI.  of  1850,  it  has  ceased  to  be 

(a)  Man.  ix.  S  108;  Nar.  xiii.  §  26-28,  88. 

(6)  Mit  iL  10;  D.  Bh.  v.  §  10,  11;  D.  K.  S.  ui.  |  7-17;  V.  May,  iv.  11, 
1 1-9;  2  W.  &  B.  Introd.  80. 

(c)  Hit.  i.  12,  §  3;  MuUuaavmy  ▼.  Venkata  Soobbha,  2  Mad.  H.  C.  293; 
affd.  12  M.  I.  A.  203;  Chuoturya  y.  Sahib  Pwrhxdad^  7  M.  L  A.  18. 

{d)  Mit.  i  11,  §  28;  D.  Oh.  i.  §  15.     See  anU^  §  168-165. 

(«)  Mit.  ii.  10,  §  1;  D.  Bh.  v.  §  11, 12  ;  D.  K.  S.  iii.  §  14-16 ;  V.  May,  ir. 
11,  §  10. 
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A  point  of  any  practical  importance.    Concubines  also  are  Persons  who  are 

entitled  to  be  maintained,  even  though  the  connection  with  *^ 

them  is  an  adulterous  one  (/).    But  this  liability  only  exists 

where  the  connection  was  of  a  permanent  nature,  analogous  to 

that  of  the  female  slaves  who  in  former  times  were  recognized 

members  of  a  man's  femily  {g),    A  fortiori  the  widows  of  the 

members  of  the  family  are  so  entitled,  provided  they  are  chaste, 

and  so  long  as  they  lead  a  virtuous  life  {h)  ;  and  the  parents, 

including  the  step-mother,  and  mother-in-law  (»).    The  sister, 

or  step-sister,  is  entitled  to  maintenance  until  her  marriage, 

and  to  have  her  marriage  expenses  defrayed.    After  marriage, 

her  maintenance  is  a  charge  upon  her  husband's  family  ;  but, 

if  they  are  unable  to  support  her,  she  must  be  provided  for  by 

the  family  of  her  father  {k). 

§  875.  There  is  some  diflference  of  opinion  as  to  whether  the  How  enforced, 
right  of  maintenance  is  an  absolute  obligation,  which  attaches 
itself  upon  certain  persons  by  virtue  of  their  relationship  to  the 
destitute  individual,  or  whether  it  is  merely  a  claim  upon  the 
property  of  those  who  hold  it,  by  virtue  of  their  possession  of  the 
property.  It  is  stated  in  a  text  ascribed  to  Manu,  that  '^A 
mother  'and  a  father  in  their  old  age,  a  virtuous  wife,  and  an 
infant  son,  must  be  maintained^  even  though  doing  an  hundred 
times  that  which  ought  not  to  be  done  "  (0-  So  the  Mitak- 
shara  lays  down  that  "  Where  there  may  be  no  property  but 


(/)  Mit.  it  1,  §  28;  D.  Bh.  xi.  1,  §  48;  V.  May,  ir.  8,  §  5;  1  Stra.  H.  U 
174;  2  W.  MacN.  119;  1  W.  &  B.  92;  Kkemkor  v.  Umia  Shunker,  10  Bomb. 
H.  C.  881;  Vrandavandas  y.  Yamunabaif  12  Bomb.  H.  C.  229. 

(a)  Sikki  r.  Venkatasatomy,  8  Mad.  H.  C.  144. 

^)  "Let  them  aUow  a  maintenance  to  his  women  for  life,  proTided  these 
preserve  unsullied  the  bed  of  their  lords.  Bnt  if  they  behave  otherwise,  the 
brethren  may  resume  that  aUowance"  (Nar.  ziii.  §  26).  This  text  is  said  by 
Jimiita  Yahana  to  apply  to  women  actually  espoused  who  have  not  the  rank  of 
wives,  but  another  passa^  of  Narada  (cited  Sm.  Ch.  xi.  1,  §  34)  is  open  to  no 
such  objection.  "  Whichever  wife  {patni)  becomes  a  widow  and  continnes 
virtuous,  she  is  entitled  to  be  provided  with  food  and  raiment."  See  too  Sm. 
Oh.  xi.  1,  §  47;  2  W.  MacN.  112;  MuttammaU  v.  Kamakshy,  2  Mad.  H.  0. 
837;  per  curiam,  4  Mad.  H.  0.  185;  13  B.  L.  £.  72,  88.  But  see  Monamma 
V.  TimmanfMbhat,  1  Bomb.  L.  £.  559,  where  it  was  held  that  subsequent 
unehastity  did  not  deprive  a  widow  of  a  mere  starving  maintenanee  awutled 
•by  decree ;  post,  §  380. 

(»)  2  W.  MacN.  113,  118;  1  W.  &  B.  21,  26-2S]  per  Norman,  J.,  10  W.  R. 
F.  B.  93;  Ooopammal  v.  Rookmany,  Mad.  Dec.  of  1855,  238. 

{h)  2  W.  MacN.  118 ;  1  W.  &  B.  29. 

(Z)  8  Dig.  406.  The  last  clause  is  cited  in  another  chapter  as  meaning  thai 
these  relations  must  be  maintained  even  by  crime. 
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Nature  and  what  has  been  self-acquired,  the  only  persons  whose  mainten* 

tionT  °  ^  '^'  ance  out  of  such  property  is  imperative  are  aged  parents,  wife, 

and  minor  children"  (m).  The  Smriti  Chandrica  also  expressly 
fctates  that  the  obligation  to  maintain  widows  is  dependent  on 
taking  the  property  of  the  deceased  (n).  This  rule  is  followed 
in  Madras,  where  suits  for  maintenance  have  been  dismissed 
when  brought  by  a  widow  against  her  brothers'-in-law,  who 
held  no  ancestral  property,  or  where  the  only  property  out  of 
which  maintenance  could  be  given  was  a  salary  {o).  So  it  has 
been  held  in  Bengal  that  the  widow  of  a  separated  brother  is 
not  entitled  to  be  maintained  by  the  family  of  her  fether-in-law, 
and  the  same  opinion  was  given  by  the  Bombay  High  Court,  in 
a  case  where  a  deserted  wife  claimed  maintenance  fix)m  her 
husband's  brothers.  Their  liability  was  stated  to  depend  upon 
their  having  in  their  hands  any  of  her  husband's  property  (p). 
The  point  was  so  decided  in  the  original  Court,  but  left 
undecided  by  the  Madras  High  Court  in  a  later  case,  where  a 
widow  claimed  maintenance  iu  the  family  of  her  father-in- 
law  (q).  In  a  recent  case  under  the  Mitakshara  law  in  Bengal, 
Kemp,  J.,  said, "  The  question  to  be  decided  is, whether  the  father 
and  son  were  joint  in  estate,  and  whether  any  joint  estate  was 
left  which  was  burthened  with  the  payment  of  proper  mainten- 
ance to  the  plaintiff,  the  defendant's  daughter-in-law"  (r). 
The  question  was  recently  examined  with  great  fulness  and 
care  by  the  Courts  of  the  N.  W.  Provinces  and  of  Bengal.  In  the 
former  the  widow  of  a  deceased  member  of  a  joint  family 
claimed  maintenance  from  her  father-in-law  and  brothers-in- 
law.  There  was  admittedly  joint  ancestral  property,  but  it  was 
contended  that  the  widow  could  only  be  maintained  out  of  her 
husband's  property,  and  that  he  left  none,  his  interest  m  it 
passing  to  his  coparceners.    The  Court  aflSrmed  her  claim. 

(m)  Mit.  on  Subtraction  of  Gift,  cited  Stra.  Man.  §  209. 

(n)  Sm.  Ch.  xi.  1,  §  34.  "  In  order  to  maintain  the  widow  the  elder 
brother  or  any  of  the  others  above  mentioned  must  have  taken  the  property  of 
the  deceased ;  the  duty  of  maintaining  the  widow  being  dependent  on  taking 
the  property." 

(o)  Vudda  Balaram  v.  Venkummah,  Mad.  Dec.  of  1858,  225 ;  Mad.  Dec 
of  1869,  5,  265,  272. 

(p)  KumtUmoney  v.  JBodhnarain,  2  W.  MacN.  119  ;  Ramabai  v.  Trimbak 
Oanesh,  9  Bomb.  H.  C.  283. 

(q)  Viaalatchy  ▼.  Annasawmyy  5- Mad.  H.  C.  150. 

(r)  Mt.  Hema  Kooeree  v.  Ajoodhya  Perthad,  24  W.  R.  474. 
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They  rested  it  on  the  ground  that  the  share  which  her  husband  Widow  of 

dAoeased 
parcener 


had  in  the  property  had  passed  to  the  defendants,  that  she  ^" 


could  not  be  in  a  worse  position  than  the  wife  of  a  disqualified 
heir,  who  would  be  admittedly  entitled  to  maintenance ;  that 
she  might  be  looked  upon  as  one  who,  though  interested  in  the 
property,  was  disqualified  from  inheriting  it  by  sex ;  and  that 
where  her  husband  had  an  interest  in  property,  out  of  which 
she  would  be  maintained  during  his  life,  the  obligation  to 
maintain  her  out  of  that  property  continued  after  his  death, 
whether  it  passed  by  inheritance  or  by  survivorship  (»).  It  will 
be  observed  that  it  was  assumed  that  there  would  have  been  no 
such  obligation  if  there  had  been  no  joint  property,  or  if  it  had 
not  passed  into  the  hands  of  the  defendants,  and  the  judgments 
reUed  much  on  the  passage  in  the  Smriti  Chandrica  (xi.  1, 
§  84),  in  which  this  rule  is  laid  down. 

§  876.  The  Bengal  decision  was  given  on  appeal  from  a  Not  entitled  to 
judgment  of  a  FuU  Bench  under  the  following  circum-  ^iowC^^''* 
stances  (t) :  The  plaintiff  was  the  widow  of  the  defendant's 
son.  There  was  no  joint  family  property,  and  the  son  left 
no  property  of  his  own.  The  only  property  possessed  by  the 
father-in-law  was  a  monthly  pension.  After  her  husband's 
death,  the  widow  went  to  reside  in  her  own  father's  house. 
The  suit  was  brought  by  her  to  have  a  fixed  money  payment 
made  to  her.  It  was  admitted  that  the  defendant  was  willing 
to  support  her  in  his  own  house,  and  that  she  had  not  been 
driven  from  his  house  by  any  ill-treatment.  It  was  held  by 
eleven  out  of  thirteen  judges  {diss.  Loch  and  Kemp,  JJ.)  that 
her  claim  could  not  be  supported.  For  the  purposes  of  this 
ruling,  however,  it  was  not  necessary  to  decide  whether  the 
&ther-in-law  was  under  an  obligation  to  give  his  daughter-in- 
law  lodging,  food  and  raiment.  It  was  only  necessary  to  decide 
that  where  she  practically  refused  to  accept  these,  die  was  not 
entitled  to  a  fixed  monthly  allowance.  It  was  admitted  by  all 
the  judges  that  where  a  person  took  property,  either  by  where  no 
inheritance  or  survivorship,  he  would  be  legally  bound  to  P"*!*®'*^- 
maintain  those  whose  maintenance  was  a  charge  upon  it  in  the 
hands  of  the  last  holder.     But  where  there  was  no  such 


(s)  Mt.  Lalti  Kuar  r.  Qanga  Biakan,  7  N.  W.  P.  H.  C.  261. 
(t)  Khctramam  Dan  y.  Eathinath  Das,  2  B.  L.  R.  A.  C.  15. 
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poBsession  of 
property. 


Whether  mainte-  property,  Peacock,  C.  J.,  Macpherson,  Bayley,  Glover,  JJ., 
dep^i  <m  ^^     ^^^  ^^  opinion  that  there  was  no  legal  obligation  whatever  to 

maintain  the  daughter  at  law,  and  that  the  precepts  which 
seemed  to  enjoin  upon  relations  the  duty  of  maintaining  the 
widows  of  deceased  members  were  of  merely  moral  obligation. 
On  the  other  hand,  several  of  the  other  judges  stated  that  they 
offered  no  opinion  as  to  the  right  of  a  dependent  widow  to 
receive  necessary  subsistence  in  the  house  of  the  head  of  the 
family.  If  he  allowed  her  to  continue  in  his  house  as  a  member 
of  the  family,  and  if  she  were  an  infant,  or  otherwise  unable  to 
maintain  herself,  it  was  intimated  by  Norman,  J.,  that  such  a 
state  of  things  would  carry  with  it  a  legal  obligation  on  the 
part  of  the  fether-in-law,  who  had  taken  upon  himself  the  care 
of  her  person,  and  the  charge  of  entertaining  her  as  a  member 
of  his  femily,  and  on  whose  protection  she  was  dependent,  to 
provide  her  with  food  and  the  actual  necessaries  of  life.  But 
the  Civil  Courts  would  have  no  jurisdiction  to  interfere  with 
his  discretion  in  determining  the  manner  in  which  this  obligation 
should  be  discharged  (w). 

§  377.  In  Bombay,  however,  it  has  been  laid  down  that 
where  a  widow  of  one  of  the  near  members  of  the  family,  such 
as  a  father,  son,  or  brother,  is  actually  destitute,  she  has  a 
legal  right  to  be  maintained  by  the  other  members,  even  though 
they  were  separated  irom  her  late  husband,  and  possess  no  assets 
upon  which  he  or  she  ever  had  a  claim  (x).  In  the  first  two 
cases  cited  below  the  claim  was  for  a  provision  in  money.  In  the 
two  later  cases  the  widow  had  been  expelled  Ifrom  the  family 
house.  In  the  last  case  the  Court  treated  the  Full  Bench 
decision  in  Bengal  as  having  only  decided  that  a  widow  who 
showed  no  reason  for  quitting  the  family  house  could  not  demand 
alimony  as  distinct  from  maintenance.  But  the  Court  con- 
sidered it  as  quite  settled  that  her  right  to  maintenance  was 
legally  enforceable,  and  that  it  did  not  depend  upon  the  posses- 
sion by  the  defendants  of  ancestral  or  joint  property. 
§  878.  The  obligation  to  maintain  a  son  appears  to  be  limited 


Bombay. 


(u)  2  B.  L.  B.  A.  C.  p.  48. 

(x)  B€iee  Lukmee  r.  LuJcmeedas,  1  Bomb.  H.  C.  13;  Ckandrahhagabai  ▼. 
Kashinathy  2  Bomb.  841;  Timmappa  y.  Parmeshriamma,  6  Bomb.  A.  C. 
130;  Udaram  v.  Sonkahai,  10  Bomb.  483. 
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to  the  cases  of  his  being  an  infent  (y),  in  which  case  the  law  of  Rights  of  son. 

everj  nation  imposes  an  obligation  upon  the  parent  to  maintain 

him,  or  of  his  being  a  co-sharer  in  the  property  of  which  his 

father  m  the  manager.    The  mere  relationship  of  father  and  son 

imposes  no  such  obligation,  where  the  son  has  reached  an  age  at 

which  he  can  support  himself.    Whether  the  case  might  be 

different  if  a  permanent  incapacity  to  support  himself  were 

made  out  is  not  clear.    A  temporary  incapacity  would  certainly 

entail  no  such  duty  (0). 

§  879.  The  maintenance  of  a  wife  by  her  husband  is  of  Wife  to  be 
course  a  matter  of  personal  obligation,  arising  from  the  very  P^^^"®*^  ^^ 
existence  of  the  relation,  and  independent  of  the  possession  of 
any  property  (a).  And  this  obligation  attaches  from  the  moment 
of  marriage.  Where  the  wife  is  immature  it  is  the  custom  that 
she  should  reside  with  her  parents,  and  they  maintain  her  aa  a 
matter  of  affection,  but  not  of  obligation.  If  from  inability, 
unwillingness,  or  any  other  cause,  they  choose  to  demand  her 
maintenance  from  her  husband,  he  is  bound  to  pay  it  (b).  And, 
conversely,  her  husband  is  alone  liable.  No  other  member  of 
the  family,  whether  joint  or  separate,  can  properly  be  made  a 
party  to  the  suit,  unless,  perhaps,  in  cases  where  he  has 
abandoned  her.  And  his  property  is  in  the  possession  of  some 
other  relation  (c). 

§  880.  As  soon  as  the  wife  is  mature,  her  home  is  necessarily  Bound  to  reside 
in  her  husband's  house.  He  is  bound  to  maintain  her  in  it  ^**^  ^^™- 
while  she  is  willing  to  reside  with  him,  and  to  perform  her 
duties.  If  she  quits  him  of  her  own  accord,  either  without 
cause,  or  on  account  of  such  ordinary  quarrels  as  are  incidental 
to  married  life  in  general,  she  can  set  up  no  claim  to  a  separate 
maintenance  (d).  Nothing  will  justify  her  in  leaving  her  home 
except  such  violence  as  renders  it  unsafe  for  her  to  continue 
there,  or  such  continued  ill-usage  as  would  be  termed  cruelty  in 


(y)  AnU,  §  375. 

(z)  Premchund  t.  HtUaachundf  4  B.  L.  R.  Appx.  23.  So  as  to  grandson, 
Mon  Mohinee  v.  Baluck  Chv/nder,  16  W.  R.  498. 

(a)  AnU,  §  876. 

(b)  Ramien  v.  Condummal,  Mad.  Dec.  of  1858,  154. 

(c)  lyagaree  Subaroydoo  y.  /.  Scuhamma,  Mad.  Dec.  of  1856,  22 ;  Ran' 
gaiyan  v.  Kaliyani,  Mad.  Dec.  of  1860,  86;  GudimtUa  v.  Venkamma,  Mad. 
Dec.  of  1861,  12;  Ramabai  v.  Trimbak  Ganeik,  9  Bomb.  283. 

{d)  2  W.  MacN.  109;  KuUyanemira  y.  Dicarkanath  Surma,  6  W.  R.  116. 
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Wife  learing  her  an  English  matrimonial  Court  (e).    For  instance,  where  a  Hinda 

husband  kept  a  Mahometan  woman,  the  Court  considered  that 
this  was  such  conduct  as  rendered  it  impossible  for  the  wife  to 
live  with  him  any  longer,  consistently  with  her  self-respect  and 
religious  feelings  (/).  But  I  doubt  whether  the  same  rule 
would  be  applied  to  the  mere  keeping  of  a  concubine,  which 
is  a  matter  of  familiar  usage  among  Hindus,  especially 
of  the  higher  ranks  (g).  And  the  circumstance  of  a  man's 
taking  another  wife,  even  without  any  of  the  reasons  which 
are  stated  as  justifying  such  a  course  (A),  does  not  entitle  a 
wife  to  leave  her  home,  so  long  as  her  husbcmd  is  willing 
to  keep  her  there  (i).  For  such  a  step  on  his  part  is  one  of 
the  incidents  of  Hindu  married  life.    Of  course  a  wife  who 

When  imchatte.    leaves  her  home  for    purposes  of  adultery   cannot  claim  to 

be  maintained  out  of  it,  nor  to  be  taken  back  (k).  Whether 
an  unchaste  wife  can  be  turned  out  of  doors  by  her  hus- 
band without  any  provision  whatever  seems  unsettled.  It  is 
stated  generaUy  that  an  unchaste  woman  may  be  turned  out 
of  doors  without  any  maintenance  (/).  But  the  passages  upon 
which  this  dictum  rests  refer  to  the  maintenance  either  of  the 
wives  of  disqualified  heirs,  or  of  the  widows  of  deceased  co- 
parceners (m).  It  appears  pretty  certain  that  no  one  except  her 
husband  is  bound  to  keep  an  unchaste  woman  alive.  But 
there  are  contradictory  opinions  as  to  whether  her  husband 
is  not  liable  to  fiimish  her  with  a  bare  subsistence.  The  obli- 
gation, if  it  exists,  is  dependent  on  the  woman  abandoning  her 
course  of  vice  («).    Where  a  decree  has  been  given  awarding  a 


(e)  Pudmandbiah  y,  Moonenuih,  Mad.  Dec  of  1857,  138 ;  Y^aya  OpptUa' 
t?iah  ▼.  Anjalammalj  Mad.  Dec.  of  1853,  228. 

(/)  LaUa  Oobind  t.  Dowlut  Butee,  U  W.  B.  451.  As  to  cases  where 
either  party  becomes  a  conyert  and  is  therefore  repudiated  bj  the  other,  see 
Act  XXI.  of  1866. 

{g)  Tajnayalkya  says  (Y.  May,  xx.  §  2),  *'Let  the  bidding  of  their  hosbands 
be  performed  by  wives ;  this  is  the  chief  duty  of  a  woman.  Eren  if  he  be 
accused  of  deadly  sin,  yet  let  her  wait  nntil  he  be  purified  from  it." 

{h)  See  as  to  these,  Manu,  ix.  §  77-82. 

{%)  Manu,  ix.  §  88 ;  Viraswami  t.  Appasavmy  CTieUy,  1  Mad.  H.  C.  375; 
Jlajah  lUxw  Boochee  v.  8.  R.  R.  Venkata  Neeladry,  1  M.  Dec  866. 

{Ic)  2  W.  MacN.  109;  Ilata  ShavatriY,  I,  Narayanen,  1  Mad.  H.  C. 
872 

(i)  V.  May,  iv.  11,  §  12;  Sm.  Ch.  v.  §  43. 

(m)  SeeNar.  xiii.  §  25,  26;  Mit.  ii.  1,  §  7. 

(n)  Btissunt  Koomaree  Y,  Kummul  KoomareCf  7  S.  D,  144  (168);  1  Stra. 
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bare  maintenance  to  a  woman,  it  has  been  held  that  she  does  not 
forfeit  it  by  subsequent  unchastity.  Though  it  might  be  different 
if  the  maintenance  awarded  were  on  the  full  scale  {o). 

When  a  wife  leaves  her  husband's  home  by  his  consent,  he  is  For  a  lawful 
of  course  bound  to  receive  her  again  when  she  is  desirous  to  P'^^p^^* 
return,  and  if  he  refuses  to  do  so  she  will  be  entitled  to  main- 
tenance just  as  if  he  had  turned  her  out  (p). 

A  wife  who  is  unlawfully  excluded  from  her  own  home,  or 
refused  proper  maintenance  in  it,  has  the  same  right  to  pledge 
her  husband's  credit,  as  a  wife  in  England.  But  the  ontis  lies 
heavily  on  those  who  deal  with  her  to  establish  that  she  is  in 
such  a  position  {q\ 

§  881.  The  same  reasons  which  require  a  wife  to  remain  Widow  not 
imder  her  husband's  roof  do  not  apply  where  she  has  become  a  ^th  husbB^'s 
widow.  No  doubt  the  family  house  of  her  husband's  relations  family. 
is  a  proper,  but  not  necessarily  the  most  proper,  place  for  her 
continued  residence  (r).  Where  she  is  young,  and  is  surrounded 
by  young  men,  it  may  even  be  more  prudent  and  decorous  for 
her  to  return  to  her  Mher's  care,  and  it  may  under  many  cir- 
cumstances be  not  only  a  safer  but  a  happier  home.  At  all 
events  it  is  now  settled  by  decisions  of  the  highest  tribunal  that 
"  all  that  is  required  of  her  is,  that  she  is  not  to  leave  her  hus- 
band's house  for  improper  or  unchaste  purposes,  and  she  is 
entitled  to  retaiu  her  maintenance,  unless  she  is  guilty  of  un- 
chastity, or  other  disreputable  practices,  after  she  leaves  that 
residence  "  (s).  But  if  the  husband  chose  by  his  will  to  make  it 
a  condition  that  his  widow  should  reside  in  his  family  house, 
such  a  direction  would  be  binding,  and  the  continuance  of  her 
maintenance  would  depend  upon  her  obedience  (t),  A  widow 
cannot  insist  on  residing  in  any  particular  house.    If  she  elects 

H.  L.  172 ;  2  Stra.  H.  L.  89,  309;  Stra.  Man.  §  206.  And  consider  remarks 
of  H.  Ct.  1  Bomb.  L.  K.  560.  See  texts,  2  Dig.  422-425 :  Nar.  ziL  §  91  ; 
Yajn.  i.  §  70.  * 

(o)  Honamma  v.  Timmanna  BkcU,  1  Bomb.  L.  B.  559.  But  see  per 
curiam,  4  Mad.  H.  C.  185. 

ip)  NUyt  Ldka  v.  Soonduree  Dottee,  9  W.  R.  475. 

(q)  VircutoanU  Chetty  t.  Appasawmy,  1  Mad.  H.  G.  375. 

(r)  2  Dig.  450. 

(t)  Pirthee  Sitigh  v.  Rani  Rajkooer,  12  B.  L.  B.  P.  C.  238,  where 
most  of  the  previous  cases  are  cited ;  VimUUchi  v.  Annaaawmy,  5  Mad.  H.  0. 
150. 

(t)  Bamasunderi  V.  Puddomonee,  S.  D.  of  1859,  457;  Cunjhunnee  Dostee 
T.  Gopee  Mohun,  F.  MacN.  62 ;  per  ci*r.,  12  B.  L.  R.  247. 


Sli 


MAINTENANCE. 


Widow  residing     to  live  with  her  husband's  family,  she  must  accept  such  arrange- 
apart.  ments  for  her  residence  as  they  make  for  her  (w).    In  Madras  it 

has  been  laid  down  that  a  widow  who,  without  any  special  cause, 
elects  to  live  away  from  her  husband's  relations,  is  not  entitled 
to  as  liberal  an  allowance  as  she  would  be  if,  from  any  iGault  of 
theirs,  she  was  unable  to  Uve  with  them  (x).  But  I  imagine  that 
her  election  to  live  apart  from  them,  cannot  be  visited  with  any- 
thing in  the  way  of  a  penalty,  or  forfeiture  of  her  proper  rights  (y). 
All  heirs  bound.        §  S82.  A  female  heir  is  exactly  under  the  same  obligations 

to  maintain  dependent  members  of  the  family  as  a  male  heir 
would  have  been  under  by  virtue  of  succeeding  to  the  same 
estate  (2).  The  obligation  even  extends  to  the  King  when  he 
takes  the  estate  by  escheat  or  by  forfeiture  (a).  And  where 
the  claim  to  maintenance  is  based  upon  the  possession  of 
family  property,  it  equally  exists  though  the  property  is  impar- 
tible, as  being  in  the  nature  of  a  Raj,  or  a  Zemindary  in  Southern 
India  (h).  In  Bombay  it  has  been  held  that  where  a  member 
of  an  ordinary  undivided  Hindu  family  is  in  a  position  to  sue 
for  a  share  of  the  property,  hp  cannot  sue  for  maintenance  (c). 
But  it  is  difficult  to  see  why  a  coparcener,  who  is  willing  to 
continue  as  a  member  of  an  undivided  family,  should  be  driven 
out  of  it  by  what  must  be  wrongfiil  conduct  on  the  part  of  the 
manager,  in  refusing  him  his  proper  support  out  of  the  family 
funds.  Such  suits  are,  of  course,  very  rare,  as  maintenance 
would  never  be  refused  to  a  coparcener  unless  his  right  as  such 
was  denied,  in  which  case  he  would  naturally  test  his  right  by 
suing  for  a  partition. 

§  883.  In  cases  where  a  man  forsakes  his  wife  without  any 
fault  on  her  part,  it  is  said  that  he  is  bound  to  give  her  one- 
third  of  his  property,  provided  that  would  be  sufficient  for  her 
maintenance  (d).     In  other  cases  no  rule  is  or  can  be  laid 


Eight  of  co- 
parcener to  sue, 


Amount. 


(u)  Mohun  Geer  v.  Mt  Tota,  4  N.  W.  P.  H.  C.  153. 

(x)  Anantaiya  v.  SavUramma,  Mad.  Dec  of  1861,  69. 

{y)  See  cases  cited,  note  («) ;  NUtokUhoree  v.  Jogendro^  5  I.  A.  65. 

(2)  Gunga  v.  Jeevee^  1  Bor.  »84 ;  3  Dig.  460. 

(rt)  Nar.  xiii.  §  52 ;  Mt.  Golab  Koonwur  v.  Collector  of  Benares,  4  M.  I.  A. 
246. 

(6)  Mitttusawmy  v.  VenktUatwara,  12  M.  I.  A.  203 ;  KatchekcUeyana  v. 
KcUchivijo ya^  ib.  495. 

(c)  12  Bomb.  H.  C.  96,  note. 

{d)  V.  May,  xx.  §  1 ;  1  Bor.  63 ;  Rtttnabai  v.  Trimhak  Ganesh,  9  Bomb. 
283. 
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down  as  to  the  amonnt  which  ought  to  be  awarded.  In  any  How  determined, 
particular  instance  the  first  question  would  be,  what  would  be 
the  fair  wants  of  a  person  in  the  position  and  rank  of  life  of  the 
claimant.  The  wealth  of  the  family  would  be  a  proper  element 
in  determining  this  question.  A  member  of  a  family  who  had 
been  brought  up  in  affluence  would  naturally  have  more  nu- 
merous and  more  expensive  wants  than  one  who  had  been 
brought  up  in  poverty.  The  extent  of  the  property  would  be 
material  in  deciding  whether  these  wants  could  be  provided 
for,  consistently  with  justice  to  the  other  members.  The 
extent  of  the  property  is  not,  however,  a  criterion  of  the  suffi- 
ciency of  the  maintenance,  in  the  sense  that  any  ratio  had 
existed  between  one  and  the  other.  Otherwise,  as  the  Judicial 
Committee  remarked  (e),  "a  son  not  provided  for  might 
compel  a  fmgal  father,  who  had  acquired  large  means  by  his 
own  exertions,  to  allow  a  larger  maintenance  than  he  himself 
was  satisfied  to  Uve  upon,  and  than  children  living  as  part  of 
his  family  must  be  content  with."  Every  case  must  be  deter- 
mined upon  its  own  peculiar  facts. 

In  calculating  the  amount  of  maintenance  to  be  awarded  to  where  widow 
a  female,  her  own  atridhanum  is  not  to  be  taken  into  account,  !»«« property, 
if  it  is  of  an  unproductive  character,  such  as  clothes  and  jewels. 
For  she  has  a  right  to  retain  these,  and  also  to  be  supported, 
if  necessary,  by  her  husband's  family.  But  if  her  property 
produces  an  income,  this  is  to  be  taken  into  consideration. 
For  her  right  is  to  be  maintained,  and  so  far  as  she  is  aheady 
maintained  out  of  her  own  property,  that  right  is  satisfied  (/). 

Arrears  of  maintenance  used  to  be  refused  by  the  Madras  Arrears. 
Sudder  Court.    But  this  view  has  now  been  oveiTuled,  and  it 
is  settled  that  such  arrears  may  be  awarded,  at  all  events  from 
the  date  of  demand  {g). 


{e)  Tagore  v.  Tagore^  9  B.  L  R.  p.  418;  Bhugwan  Ckunder  v.  Bindoo 
Bathinecy  6  W.  R.  286  ;  NitiokUhyrtt  v.  Jogendro^  6  I.  A.  65. 

(/)_1  Stra.  H.  L.  171;  2  Stra.  H.  L.  307;  Shib  Dayee  v.  Doorga  Pershad, 
i  N.  W.  P.  63;  CJuind/rabhagkabai  v.  Kashinath,  2  Bomb.  341.  See  how- 
ever 1  W.  &  B.  27,  28,  where  it  is  said  that  in  estimating  a  widow's  share, 
it  is  to  be  equal  to  that  of  a  son,  deducting  any  stridhanuni  she  m&j  have 
received, 

ig)  VenkopcMyaya  v.  Kaveri  Hengusu,  2  Mad.  H.  C.  36 ;  Sakwarhai  y. 
Bkavanjee,  1  Bomb.  194;  Abalady  v.  Mt.  LukhymoneCy  2  Wym.  49;  Pirthee 
Singh  V.  Jtanee  Raj  Kooer,  2  N.  W.  P.  170 ;  affd.  12  B.  L.  R.  P.  C.  238; 
Jadumani  Dasi  v.  Kheyira  Mohun  SkU,  V.  Darp.  384. 
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HoTrlaracliftrge      §  884.  Another  question  is,  whether  the  claim  fox  main- 
per^.  ^  ^^       tenance  is  merely  a  liability  which  ought  in  the  first  place  to 

be  satisfied  out  of  the  family  property,  or  whether  it  is  an 
actual  charge  upon  that  property,  which  binds  it  in  the  hands 
of  the  holders  of  the  property. 

There  are  several  texts  which  prohibit  the  gift  of  property  to 
such  an  extent  as  to  deprive  a  man's  family  of  the  means  of 
subsistence.  Trihaspati  says  (A),  "A  man  may  give  what 
remains  after  the  food  and  clothing  of  his  family,  the  giver  of 
more  (who  leaves  his  femily  naked  and  unfed)  may  taste  honey 
at  first,  but  shall  afterwards  find  it  poison.  If  what  is  acquired 
by  marriage,  what  has  descended  fi:om  an  ancestor,  or  what  hajs 
been  gained  by  valour,  be  given  with  the  assent  of  the  wife, 
the  co-heirs,  or  of  the  King,  the  gift  is  valid."  "  Eatyayana 
declares  what  may  and  may  not  be  given.  Except  his  whole 
estate  and  his  dwelling-house,  what  remains  after  the  food  and 
clothing  of  his  family  a  man  may  give  away,  whatever  it  be 
(whether  fixed  or  movable);  otherwise  it  may  not  be  given  "  («). 
Vyasa  says  (k),  "They  who  are  bom  and  they  who  are 
yet  unbegotten,  and  they  who  are  actually  in  the  womb,  all 
require  the  means  of  support,  and  the  dissipation  of  their  here- 
ditary maintenance  is  censured."  So  a  passage  ascribed  to 
Manu  (I)  declares,  "  The  support  of  persons  who  should  be 
maintained  is  the  approved  means  of  attaining  heaven.  But 
hell  is  the  man's  portion  if  they  suffer.  Therefore  let  a  master 
of  a  family  carefully  maintain  them."  This  Jimuta  Vahana 
explains  by  saying,  "  The  prohibition  is  not  against  a  donation 
or  other  transfer  of  a  small  part  not  incompatible  with  the 
support  of  the  family." 

Upon  these  passages,  however,  it  is  to  be  observed  :  First, 
that  they  all  refer  to  cases  of  gift  or  dissipation,  where  no 
consideration  exists  for  the  transfer.  The  same  prohibition 
would  not  apply  to  a  sale,  either  for  a  family  necessity,  or  for 
value,  where  the  purchase-money  would  take  the  place  of  that 
which  was  disposed  of.  Secondly,  the  penalties  suggested  seem 
to  be  rather  of  a  religious  nature,  punishing  the  act,  than  of 

(h)  2  Dig.  131. 

(i)  2  Dig.  138;  3  Dig.  581. 

(*)  D.  Bh.  i.  §  45. 

(/)  D.  Bh.  ii  §  23,  24,  not  to  be  fonnd  in  the  Institates. 
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a  civil  nature,  invalidating  it.  Thirdly,  the  very  authors  who 
cite  these  texts  treat  them  as  merely  moral  prohibitions,  and 
Jc^annatha  points  out,  acutely  enough,  as  to  one  text,  that 
the  gift  cannot  be  invalid,  if  the  immediate  result  of  it  is  to 
taste  as  honey  in  the  mouth  of  the  donor  (m). 

§  385.  The  question  has  arisen  frequently  for  decision  within  Does  not  bind 
the  last  few  years,  though  it  can  -hardly  be  said  that  every  JST^"'^- 
point  that  can  be  suggested  is  now  settled.  It  seems  to  be 
now  settled  that  the  claim  even  of  a  widow  for  maintenance  is 
not  such  a  lien  upon  the  estate  as  binds  it  in  the  hands  of  a 
bond  fide  purchaser  for  value  without  notice  of  the  claim  (n). 
As  Phear,  J.,  said  (<?),  "  When  the  property  passes  into  the 
hands  of  a  bond  fide  purchaser  without  notice,  it  cannot  be 
affected  by  anything  short  of  an  existing  proprietary  right ;  it 
cannot  be  subject  to  that  which  is  not  akeady  a  specific  charge, 
or  which  does  not  contain  all  the  elements  necessary  to  its 
ripening  into  a  specific  charge.  And  obviously,  the  consideration 
received  by  the  heir  for  the  sale  of  the  deceased's  property  will, 
so  far  as  the  widow's  right  of  recourse  to  it  is  concerned,  take 
the  place  of  the  property  sold."  It  was  also  pointed  out  by  the 
Bombay  High  Court  (p)  that  the  texts  which  are  relied  on  as 
making  the  maintenance  a  charge  upon  the  inheritance  are 
exactly  similar  to  those  which  charge  it  with  the  payment  of 
debts,  the  expenses  of  marriage  and  faneral  ceremonies,  and 
the  charges  of  initiation  of  younger  members.  But  these 
charges  would  admittedly  not  be  payable  by  a  purchaser  for 
value,  whether  with  or  without  notice  of  their  existence. 
They  also  pointed  out  that  such  a  doctrine  would  equally 
invalidate  a  sale  made  by  the  husband  himself,  as  a  wife's 
maintenance  is  even  a  stronger  obligation  than  that  of  main- 
taining a  widow.  In  fact  the  Madras  Sudr  Court  did  carry  out 
the  principle  to  that  full  extent,  by  holding  that  a  sale  of 
property  made  by  a  husband  was  invalid,  where  nothing  was  left 
for  the  maintenance  of  his  wife  (q). 

(m)  2  Dig.  132 ;  D.  Bh.  ii.  §  28. 

{n)  SrimaH  BhagabaH  y.  Kanailal  Mitter,  8  B.  L.  B.  225 ;  Adhirante 
Narain  r.  Stuma  MdUtf  1  Calc.  365 ;  Lakshman  Jtamchandra  y.  StwaavaU 
Bai,  12  Bomb.  69. 

(o)  8  B.  L.  B.  229. 

ip)  12  Bomb.  p.  77. 

(9)  Laehana  v.  Bapwiamma^^  Mad.  Dec.  of  1860,  280. 


378 


MADTTEKANCEL 


Where  rigbt  Iim       &  386.  Soppomng  this  to  be  establiflhed,  it  would  follow  that 
Decome  nxea.        ^^^  purchaser  must  have  notice,  not  merely  of  the  existence  of  a 

right  to  maintenance — that  is,  of  the  existence  of  persons  who 
did  or  might  require  to  be  maintained — but  of  the  existence  of 
a  charge  actually  created  and  binding  the  estate.  Otherwise  it 
is  evident  that  an  estate  never  could  be  purdiased  as  long  as 
there  was  any  person  living  whose  maintenance  was  or  might 
become  a  charge  upon  the  property.  A  decree  actually  settling 
the  amount  of  maintenance,  and  making  it  a  lien  upon  the 
property,  would  of  course  be  valid.  But  not,  apparently,  a 
merely  personal  decree  against  the  holder  of  the  property  (r).  So 
if  the  property  was  bequeathed  by  wfll,  and  the  widow's  main- 
tenance was  fixed  and  charged  upon  the  estate  by  the  same 
wiU  (s)  ;  or  if  by  an  agreement  between  the  widow  and  the 
holder  of  the  estate,  her  maintenance  was  settled  and  made 
payable  out  of  the  estate  (/),  a  purchaser  taking  with  notice  of 
the  charge  would  be  bound  to  satisfy  it.  And  the  charge, 
where  it  exists,  is  a  charge  upon  every  part  of  the  property,  and 
may  be  made  the  ground  of  a  suit  against  anyone  who  holds  any 
part  of  it  (m).  In  a  case  akeady  quoted,  Phear,  J.,  seemed  to 
Effect  of  notice,  think  that  notice  of  a  widow  having  set  up  a  claim  for  mainten- 
ance against  the  heir  would  be  sufficient  (a*).  But  if  nothing 
binds  the  estate  except  a  charge,  actually  created,  it  is  difficult 
to  see  how  a  purchaser  could  be  affected  by  notice  that  a  widow 
had  a  claim  which  had  not  matured  into  a  lien.  And  in  a  later 
case  Couch,  C.  J.,  said,  "  Whatever  may  be  the  rights  of  the 
younger  members  of  a  family,  where  the  estate  is  inherited  by 
the  eldest  member,  until  the  maintenance  has  become  a  specific 
charge  upon  the  property,  which  it  might  be  by  a  decree  of  a 
Court  making  provision  for  the  payment  of  the  maintenance, 
and  declaring  that  a  part  of  the  property  should  be  a  security 
for  it,  or  by  a  contract  between  the  parties  charging  the 


(r)  Adhiranet  Narain  v.  Shona  Malee,  1  Calc  365. 

Is)  Prosunno  Coomar  v.  Barhosa,  6  W.  R.  253. 

{t)  Heera  LaU  v.  Mt.  Kotmllah,  2  Agra,  42.  See  this  case  explained,  12 
Bomb.  75. 

(tt)  Ramchandra  Dikthit  v.  Savitribaif  4  Bomb.  A.  C.  73.  See  it  ex- 
plained, 9  B.  L.  R.  27;  12  Bomb.  73.  If  the  holder  of  part  of  the  property 
pays  the  whole  maintenance,  his  remedy  is  by  a  snit  for  contribution,  4  Bomb. 
A.  C.  73. 

{x)  8  B.  L.  R.  p.  229. 
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property  with  a  certain  stun  for  maintenance,  we  do  not  see  how 
it  can  be  a  charge  npon  the  estate  in  the  hands  of  a  bond  fide 
purchaser  for  consideration"  (y).  In  a  case  in  which  the  Escheat. 
Crown  had  confiscated  property  out  of  which  a  widow  was 
being  maintained,  it  does  not  appear  that  any  charge  in  the 
above  sense  had  ever  been  created.  But  the  decree  affirming  the 
maintenance  against  the  Crown  was  submitted  to  without 
opposition.  (2) 

§  887.  Debts  contracted  by  a  Hindu  take  precedence  over  Priority  of  debts, 
maintenance  as  a  charge  upon  the  estate.  Therefore,  a 
purchaser  of  property  sold  to  discharge  debts  has  a  better  title 
than  a  widow  who  seeks  to  charge  the  estate  with  her  mainten- 
ance. And  this  would  be  especially  so  where  the  property  has 
been  acquired  in  trade,  and  is  held  for  trading  purposes,  and 
seized  for  the  trading  debts  {a).  But,  I  presume,  a  charge 
actually  and  bond  fide  created  before  sale  or  seizure  would  take 
precedence  over  them.  Where  a  husband  under  Mitakshara  law  Property  liable, 
dies  leaving  separate  property  and  also  joint  property,  which 
passes  to  his  coparceners,  the  widow's  claim  to  maintenance 
must  be  met  first  out  of  the  separate  estate,  and  she  cannot 
come  upon  the  joint  property  till  the  separate  property  is  proved 
insufficient  (b).  Where  there  is  family  property  which  has 
been  partly  alienated,  it  does  not  appear  to  be  settled  whether 
the  widow  is  bound  to  sue  those  of  the  femily  who  are  still  in 
possession  of  the  remainder  of  the  property  before  she  comes 
upon  the  purchasers  (c). 

§  888.  It  has  been  laid  down  that  there  is  a  distinction  widow's  claim 
between  the  right  of  a  widow  to  continue  to  live  in  the  on  family  house. 
ancesti*al  family  house,  and  her  right  over  other  parts  of  the 
property.    Accordingly,  where  a  man  died  leaving  a  widow  and 
a  son,  and  the  son  immediately  on  his  coming  of  age  sold  the 


iy)  Juggemath  Saumnt  ▼.  Maharanee  Odhiranee  Narain,  20  W.  E.  126. 
See  Ooluck  Okunder  v.  Ohilla  Dayee,  25  W.  R.  100. 

(z)  Mt,  Oolah  Koorvwar  v.  CoUr,  of  Benares,  4  M.  I.  A.  246.  See  1 
Calc.  378. 

(a)  Adhiranee  Narain  v.  Shona  Malee,  1  Calc.  365;  Johurra  Bibee  v.  Sree 
Oopal  MisseTy  ib.  470. 

(6)  Shib  Dayee  v.  Docrga  Perahad,  4  N.  W.  P.  68. 

(c)  See  Ooluck  Ckunder  v.  Ohilla  Dayee,  25  W.  R.  100;  Adhiranee  Narain 
V.  Shona  Malee,  1  Calc.  366 ;  Bam  Churun  Tewarte  v.  Mt.  Jatooda,  2  Agra 
H.  C.  134.     Doubted  per  cur.,  12  Bomb.  76. 
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Eight  of  widow     fiumly  house,  and  the  purchaser  proceeded  to  evict  the  widow, 

y  ouae.    ^^^  High  Court  of  Bengal  dismissed  his  suit.    Peacock,  C.  J., 

held  that  the  text  of  Katjajana  (d)  was  restrictive  and  not 

merely  directory.    That  the  son  could  not  turn  his  father's 

widow  out  of  the  family  dwelling  house  himself,  or  authorize  a 

purchaser  to  do  so,  at  all  events  until  he  had  provided  for  her 

some  other  suitable  residence  (e).    And  the  same  has  been  held 

in  the  N.  W.  Provinces,  where  the  son  of  the  survivor  of  two 

brothers  sold  the  dwelling  house,  in  part  of  which  the  widow 

of  his  uncle  was  living.    The  Court  held  that  she  could  not  be 

ousted  by  the  purchaser  of  her  nephew's  rights  (/). 

Against  Tolnn-  §  889.  So  far  we  have  been  discussing  the  case  of  a  pur- 

tMrmpoBsesnon  ^haggr  foj.  value.     Phear,  J.,  in  the  judgment  so  often  referred 

to,  said,  ^^  As  against  one  who  has  taken  the  property  as  heir, 
the  widow  has  a  right  to  have  a  proper  sum  for  her  maintenance 
ascertained  and  made  a  charge  upon  the  property  in  his  hands. 
She  may  also  doubtless  follow  the  property  for  this  purpose  into 
the  hands  of  anyone  who  takes  it  as  a  volunteer,  or  with  notice 
of  her  having  set  up  a  claim  for  maintenance  against  the 
heir "  {g).  I  am  not  aware  of  any  case  in  which  a  claim  for 
maintenance  has  been  set  up  against  the  donee  of  property ;  but 
the  point  has  arisen  several  times  with  regard  to  a  devisee,  who 
is  of  course  in  the  same  position.  In  Madras,  where  a  testator 
devised  all  his  property  by  will,  without  making  any  provision  for 
his  widow,  the  will  was  held  valid,  except  as  to  her  claim  for  main- 
tenance, and  a  reference  was  directed  to  ascertain  what  amount 
should  be  set  aside  for  that  purpose  (h).  And  so  in  Bengal,  Sir 
F.  MacNaghten,  while  admitting  that  a  husband  can  by  will 
deprive  his  widow  of  her  share  in  the  estate,  adds,  "  It  cannot 
be  doubted  but  that  her  right  to  maintenance  remains  in  full 
force — and,  if  it  had  been  asked  for  on  reasonable  grounds,  I 
take  for  granted  that  the  Court  would  in  this  case  (as  it  had  in 
a  similar  one)  have  ordered  funds  sufficient  for  the  purpose  of 
maintaining  her,  to  be  set  apart  out  of  the  whole  of  her 


id)  2  Dig.  188 ;  ante,  §  884. 

(e)  Mangala  Debi  v.  Dinanaih  Bose,  4  6.  L.  B.  0.  C.  72. 
(/)  Oauri  v.  Ckandramani,  1  AIL  262. 
(g)  8  B.  L.  E.  228. 

ih)  S.  A.  684  of  1871,  per  Morgan,  C.  J.,  and  HoUtncay,  J.,  8  Mar.  1872, 
not  reported. 
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husband's  estate  "  («).  This  view  was  followed  by  the  Supreme 
Court  in  a  later  case,  where  a  Hindu  in  Bengal  left  all  bis 
property  to  his  three  sons,  not  mentioning  his  widow.  A 
decree  waa  made  for  partition  in  three  equal  shares  between 
them.  The  Court  held  the  decree  erroneous,  as  it  ought  to 
have  awarded  a  share  to  the  mother  for  her  maintenance.  Grant, 
J.,  said,  "Her  legal  right  was  not  excluded  by  her  husband's 
will,  since  her  name  was  not  mentioned  in  his  will,  and  rights 
so  much  the  favoured  object  of  the  Hindu  law  as  that  of  a 
widow  to  maintenance  could  not  be  excluded  by  implication. 
And  so,  we  are  informed  by  Sir  F.  MacNaghten,  the  Court 
thought,,  and,  if  not  excluded,  they  must  have  subsisted  such  as 
the  law  declared  them  "  {k).  And,  I  imagine,  the  ruling  would 
be  the  same  even  though  the  testator  expressly,  and  by  name, 
declared  that  his  widow  or  daughter  should  not  receive  main- 
tenance. It  has  no  doubt  been  decided  that  a  father  in  Bengal 
may  by  will  deprive  his  son  of  any  right  to  maintenance  (t). 
But  that  is  because  an  adult  son  has  no  right  whatever  to 
maintenance  (m).  His  only  right  is  as  an  heir  expectant,  and 
that  right  may  be  wholly  defeated  by  sale,  gift,  or  devise. 
But  the  right  of  a  widow  to  her  maintenance  arises  by 
marriage,  and  that  of  a  daughter  by  birth ;  it  exists  during  the 
life  of  the  father,  and  continues  after  his  death.  It  is  a  legal 
obligation  attaching  upon  himself  personally,  and  upon  his 
property.  He  cannot  free  himself  from  it  during  his  lifetime, 
and  it  attaches  upon  the  inheritance  immediately  after  his 
death.  It  seems,  therefore,  contrary  to  principle  to  hold  that 
by  devising  the  property  to  another,  he  could  authorise  that 
other  to  hold  it  free  from  claims  which  neither  he  himself 
nor  his  heir  could  have  resisted  (n). 

§  890.  As  a  general  rule,  property  allotted  for  maintenance 


(i)  F.  MacN.  92. 

{k)  Comfdmonee  Dostee  r.  Ramnath  Byaack^  Fiiltoii,  189. 

(I)  Tagore  v.  Tagore,  4  B.  L.  R.  0.  C.  182,  169. 

(m)  See  ante,  §  875,  878. 

(n)  See  Bhoobunmoyee  v.  Eamkishore,  S.  D.  of  1860,  i  p.  489,  where  the 
Court  said,  **  In  Bengal  a  widow  has  no  indefeasible  rested  right  in  the  pro- 
perty  left  by  her  husband,  though  she  has  by  virtue  of  her  marriage  a  right, 
if  all  the  property  be  willed  away,  to  maintenance.*'  See  also  8<maiun  Bytack 
V.  Sreemutty  JugguUoondtru,  8  M.  I.  A.  66.  The  side  note  there  is  erro- 
neous.  What  the  widow  claimed  and  obtained  was  her  share,  and  not  merely 
maintenance. 
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Maintenance  for   is  reBiunable  at  the  death  of  the  grantee,  the  presumption  being 
®'  that  the  income  only  was  granted,  and  not  the  body  of  the 

fimd  (o).  But  of  course  there  is  nothing  to  prevent  an  owner 
making  over  a  sum  of  money  or  landed  property  absolutely,  in 
full  discharge  of  all  claims  for  maintenance.  And  a  grant  so 
made  would  be  absolutely  at  the  disposal  of  the  person  to  whom 
it  was  given  (/?).  The  validity  of  such  a  grant  would  depend 
upon  the  capacity  of  the  person  who  made  it. 

(o)  WoodoyadiUo  v.  Mvhxyna  Narain,  22  W.  E.  225. 
(p)  Nurting  Deb  y.  Ray  Koylasnath,  9  M.  L  A.  55. 


CHAPTER  XV. 

PARTITION. 

§  891.  I  HAVE  already  (§  215-223)  discussed  the  early  Division  of 
history  of  the  law  of  partition.  The  modem  law  may  be  ^^i^- 
divided  into  four  heads.  First,  the  property  to  be  divided  ; 
secondly,  the  persons  who  are  to  share  (§  395) ;  thirdly,  the 
mode  of  division  (§  412)  ;  fourthly,  what  constitutes  a  parti- 
tion (§  418).  A  few  words  will  have  to  be  added  on  the 
subject  of  re-union.  In  treating  of  The  Joint  Family 
(Chapter  VIII.),  I  have  anticipated  much  that  is  usually 
placed  under  the  Law  of  Partition. 

First. — The  property  to  be  divided  iBexvi  termini  the  pro-  Coparcenary 
perty  which  has  been  previously  held  as  joint  property  in  copar-  5[^jjj  ^^^ 
cenary  (a).  Therefore  a  man's  self-acquisition  is  indivisible  (J), 
and  BO  is  any  property  which  he  has  inherited  collaterally,  or 
from  such  a  source  that  the  persons  claiming  a  share  obtained 
no  interest  in  it  on  its  devolution  to  him  (§  248).  Property 
allotted  on  a  previous  partition  is  of  course  indivisible  as 
between  the  separated  members  or  their  representatives ;  but 
it  would  be  divisible  as  between  those  members  and  their  own 
descendants,  unless  at  the  time  of  partition  the  father  had  cut 
himself  off  from  bis  own  issue,  as  well  as  from  bis  collateral 
relations  (249).  And  as  soon  as  such  property  has  descended  a 
step,  it  loses  its  character  of  impartibility,  and  becomes  ances- 


(a)  As  to  what  is  coparcenary  property,  see  antef  §  248,  et  $eq. 

(d)  Mit.  i.  4  ;  D.  Bh.  yi.  1 ;  V.  May,  iv.  7.  Bnt  in  Bengal,  where  a  di?i- 
iion  is  made  in  the  life  of  the  father,  **  the  father  has  a  moiety  of  the  goods 
acquired  by  his  son  at  the  charge  of  the  estate  ;  the  pon  who  made  the  acqui* 
sition  has  two  shares,  and  the  rest  take  one  apiece.  But  if  the  father's  estate 
has  not  been  used,  he  has  two  shares,  the  acquirer  as  many,  and  the  rest  are 
excluded  from  participation."  D.  Bh.  ii.  §  71 ;  ptr  Peacock,  C.  J.,  2  B.  L.  B» 
A.  C.  287. 
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Coparcenaiy 
property  is 
diyittible. 


tral  and  joint  property  in  the  hands  of  those  who  take  it.  It 
retains  its  original  character  as  regards  collaterals.  For  in<* 
stance,  if  A.  and  B.  are  undivided  brothers,  and  A.  makes  a 


r 


1 

B. 


r 

0. 


-I 
D. 


£ 


1 


Property  indi- 
visible from  itii 
nature. 


separate  acquisition,  it  descends  to  his  two  sons  exclosiYelj.  In 
their  hands  it  is  ancestral  property,  and  divisible.  Bat  it  does 
not  become  the  property  of  the  coparcenary  of  which  they  are 
members  with  E.  and  P.  Consequently  neither  the  two  latter, 
nor  their  descendants,  will  ever  be  entitled  to  share  in  it,  so 
long  as  the  direct  heirs  of  A.  are  in  existence  (c).  In  one  case 
the  Bombay  High  Court  decided  that  even  ancestral  movable 
property  was  so  completely  at  the  disposal  of  the  fitther  that 
his  own  sons  could  not  claim  a  partition  of  it.  But  this  de- 
cision appears  to  have  been  ovjerruled  by  implication  in  a  later 
case  (d).  The  whole  doctrine  on  which  it  rests  has  been 
aheady  discussed  (§  291). 

§  892.  Other  matters  were  originally  declared  to  be  indi- 
visible from  their  nature,  such  as  apparel,  carriages,  riding- 
horses,  ornaments,  dressed  food,  water,  pasture  ground  and 
roads,  female  slaves,  houses  or  gardens,  utensils,  necessary 
implements  of  learning  or  of  art,  and  documents  evidencing  a 
title  to  property  (e).  The  ground  of  the  exception  seems  to 
have  been  Uiat  they  were  things  which  could  not  be  divided  in 
specie,  that  they  were  originally  of  small  value,  and  specially 
appropriated  to  the  individual  members  of  the  family  ;  conse- 
quently that  if  each  were  left  in  possession  of  his  own,  the 
value  held  by  one  would  be  balanced  by  a  corresponding  value 
in  the  hands  of  another.  But  as  property  of  this  sort  increased 
in  value,  the  strict  letter  of  the  texts  was  explained  away,  and 
it  was  established  that  where  things  were  indivisible  by  their 
nature,  they  must  either  be  enjoyed  by  the  heirs  in  turns  or 


(c)  Katama  NcuJiiar  r.  Shivagunga  R4yah,  9  K.  I.  A.  589  ;  Periasawmjf 
T.  Periatavmyf  6  I.  A.  61. 

{d)  Bamchandra  Dada  Nk,  v.  Dada  Mdhadev,  1  Bomb.  H.  G.  Appx.  76 
(2nd  ed.),  contra,  Lakshman  Dada  Naik  y.  Bamchandra,  1  Bomb.  L.  R. 
561  ;  anU,  §  291. 

(e)  Mit.  i.  4,  §  16-27  ;  D.  Bh.  ti.  2,  S  23-30  ;  V.  May,  ir.  7,  §  23. 
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jointly,  aa  a  well  or  a  bridge,  or  sold,  and  their  value  distri- 
buted, or  retained  by  one  co-sharer  exclusively,  while  the  value 
of  what  he  retained  was  adjusted  by  the  appropriation  of  cor- 
responding values  to  the  others  (/).  Where  part  of  the  pro- 
perty consists  of  idols  and  places  of  worship,  which  are  valuable 
from  their  endowments,  or  from  the  respect  attaching  to  their 
possessor,  the  members  will  be  decreed  to  hold  them  by  turns, 
the  period  of  tenure  being  in  jMroportion  to  their  shares  in  the 
corpus  of  the  property  (§  864).  A  partition  of  a  dwelling- 
house  will  be  decreed  if  insisted  on  {g), 

§  893.  Another  class  of  estates  which  are  indivisible,  without  Impartible 
being  either  separate  or  self-acquired,  are  those  which  by  a  P'^P^'^y- 
special  law  or  custom  descend  to  one  member  of  the  family 
(generally  the  eldest),  to  the  exclusion  of  the  other  members. 
The  most  common  instance  of  this  is  in  the  case  of  ancient 
Zemindaries,  which  are  in  the  nature  of  a  Raj,  or  Sovereignty, 
or  which  descend  to  a  single  member  by  special  family  cus- 
tom (A).  But  an  estate  which  is  not  in  the  nature  of  a  Raj,  is 
not  impartible,  and  does  not  descend  to  a  single  heir,  merely 
because  it  is  a  Zemindary,  in  the  absence  of  a  special  and  bind- 
ing family  custom  {i).  So  an  estate  which  has  been  allotted 
by  Government  to  a  man  of  rank  for  the  maintenance  of  his 
rank  is  indivisible,  as  otherwise  the  purpose  of  the  grant  would 
be  frustrated.  But  where  it  is  allotted  for  the  maintenance  of 
the  family,  then  it  is  divisible  among  the  direct  descendants  of 
the  family,  as  the  special  object  is  to  benefit  all  equally,  not  to 
maintain  a  special  degree  of  state  for  one  (k).  And  where  an 
estate  is  impartible,  its  income  is  impartible,  and  the  savings  of 
such  income,  and  the  purchases  made  out  of  such  savings  are 
equally  impartible,  so  long  as  they  remain  in  the  hands  of  the 
person  out  of  whose  income  they  proceeded.    But  as  soon  as 


(/)  3  Dig.  376-385. 

{g)  Hudlodhur  v.  Ramnauth^  Marsh.  85. 

\h)  See  anU,  §  49,  50. 

{is  Venkatapttty  v.  Ramarfiendra,  1  Mad.  Dec.  495  ;  MooUoorengada  v. 
TooTnbaycumcmyy  Mad.  Dec.  of  1849,  27  ;  JagunnadaY,  KcmdarotOy  ib.  112  ; 
MooUooveiikata  v.  Munarsaicmif,  Mad.  Dec.  of  1853,  217  ;  Koernarain  v. 
Dhorinidhur,  S.  D.  of  1858,  1132. 

{k)  Vmnn<idha  ▼.  Bungaroo^  Mad.  Dec.  of  1851,  87,  94,  95  ;  Booloka 
Pondea  v.  Coomaraaawmy^  Mad.  Dec.  of  1858,  74  ;  BodJirao  v.  Nurtingh 
Rao,  6  M.  I.  A.  426. 
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Baj  taken  in 
partition. 


Mode  of  taking 
account. 


they  pass  from  him  to  a  successor  they  become  divisible  and 
ancestral  property  (F), 

Although  a  Raj  or  Zemindary  may  be  itself  indivisible,  there 
is  no  reason  why  it  should  not  be  taken  into  a  division,  as 
property  allotted  to  a  separating  member.  The  result  would 
be  that  its  descent  would  be  governed  by  the  rules  which  relate 
to  separate  property.  Therefore  in  a  family  governed  by  the 
Mitakshara  law,  it  would  pass  to  female  heirs  in  preference  to 
male  collaterals  (m). 

§  394.  Having  ascertained  what  property  there  is  to  divide, 
the  next  step  is  to  ascertain  its  amount.  For  this  purpose  it 
is  necessary  first  to  deduct  all  claims  against  the  united  family 
for  debts  due  by  it,  or  for  charges  on  account  of  maintenance, 
marriages  or  family  ceremonies,  which  it  would  have  had  to 
provide  for,  if  it  remained  united  (n).  When  these  are  set 
aside,  an  account  must  be  taken  of  the  entire  family  property 
in  the  hands  of  all  the  different  members.  In  general  this 
account  is  simply  an  enquiry  into  the  existing  assets.  No 
charge  is  to  be  made  against  any  member  of  the  family,  be- 
cause he  has  received  a  larger  share  of  the  fiunily  income  than 
another,  provided  he  has  received  it  for  legitimate  family  pur- 
poses. Nor  can  the  manager  be  charged  with  gains  which  he 
might  have  made,  or  savings  which  he  might  have  effected, 
nor  even  with  extravagance  or  waste  which  he  has  committed, 
unless  it  amounts  to  actual  misappropriation.  But  of  course 
advances  made  to  any  member  for  a  special  private  purpose, 
for  which  he  would  have  no  right  to  call  upon  the  family 
purse,  or  to  discharge  his  own  personal  debts,  contracted  with- 
out the  authority  of  the  other  members,  or  alienations  of  the 
femily  property  made  by  an  individual  for  his  own  benefit, 
would  be  properly  debited  against  him  in  estimating  his 
share  (o).  And  conversely,  money  laid  out  by  one  member  of 
the  family  upon  the  improvement  or  repair  of  the  property,  or 


(I)  See  cmte,  §  258,  and  cases  in  last  note. 

(m)  Per  curiam,  9  M.  I.  A.  589  ;  Tekaet  v.  Tekaetnee,  20  W.  E.  164. 

(n)  AnU,  §  281 ;  Yaj.  iL  §  124  ;  Mit.  i.  7,  §  3-5  ;  D.  Bh.  i.  §  47,  iii.  2, 
§  88-42  ;  V.  May,  iv.  4,  §  4,  iv.  6,  §  1,  2,  t.  4,  §  14  ;  3  Dig.  73,  96,  389 ; 
2  W.  &  B.  26-27.     See  as  to  the  eight  ceremonies,  3  Dig.  104, 

(o)  Ante,  §  265 ;  Laktkmana  Dada  N<Uk  v.  JlatnchandrOf  I  Bomb.  L.  B. 
661. 
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for  any  other  object  of  common  benefit,  in  general  conBtitutes 
no  debt  to  him  from  the  rest  of  the  faniily.  The  money  which 
he  expends  is  probably  in  itself  part  of  the  joint  property,  so 
that  he  is  merely  retaming  to  tiie  family  its  own.  But  this 
presumption  might  be  rebutted.  If  the  funds  which  he  had 
expended  were  advanced  out  of  his  own  self-acquired  property, 
or  out  of  the  income  of  property  which  by  mutual  agreement 
had  been  set  aside  for  his  exclusive  enjoyment,  an  arrangement 
with  his  coparceners  by  which  he  was  to  lay  out  money  from 
his  separate  frmds,  and  they  were  to  reimburse  his  outlay,  would 
be  vaUd  (p). 

§  395.  Secondly,  as  to  the  persons  who  share. — Any  Ooparcenere. 
coparcener  may  sue  for  a  partition,  and  every  coparcener  is 
entitled  to  a  share  upon  partition  (q).  But  some  persons  are 
entitled  to  a  share  upon  a  partition  who  cannot  sue  for  it  them- 
selves. Upon  these  points  there  are  many  distinctions  between 
the  early  and  the  existing  law,  and  also  between  the  law  of 
Bengal  and  of  the  other  provinces. 

In  Bengal  the  son  has  no  right  to  demand  a  partition  of  Son  during  life 
property  held  by  his  lather  during  the  life  of  the  latter  (§221).  ^^  father. 
The  Mitakshara,  on  the  other  hand,  expressly  asserts  the  right 
(§219).  Yet  it  is  remarkable  how  slowly  the  right  came  to  be 
recognized  in  practice.  Sir  Thomas  Strange  discusses  the  sub- 
ject with  an  evident  leaning  against  the  right  (r).  Mr.  Strange, 
in  his  Manual,  treats  the  right  as  existing,  but  as  one  which, 
until  very  recent  times,  was  opposed  to  public  opinion,  unless 
under  exceptional  circumstances  (s).  Several  of  the  futwah^ 
quoted  by  West  and  Biihler  aflftrm  that  the  right  only  arises 
where  the  fether  is  old,  diseased  or  wasteful  {t).  The  High 
Court  of  Bombay,  in  a  case  already  cited,  held  that  as  regards 
movable  property  at  all  events  the  son  could  not  enforce  a 
partition  against  his  father's  consent ;  and  in  the  argument  it 
was  stated  that  no  bill  for  such  a  purpose  had  ever  been  filed  in 
the  Supreme  Court  (w).    The  right  both  of  a  son  and  a  grand- 

{p)  Muttutawmy  v.  Svbramaneya,  1  Mad.  H.  C.  309. 
(9)  As  to  the  persons  who  are  coparceners,  see  arUtt  §  244. 
(r)  1  Stra.  H.  L.  179.  («)  Preface,  viii. 

{t)  2  W.  &  B.  1,  2,  44. 

(u)  Jtamchandra  Dada  Naik  ▼.  Makadev^    1   Bomb.   H.  C.  Appz.  76 
(2nd  ed.) 

C  c  2 
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Afterbom  Bons. 


Grandson.  gon  nnder  Mitakshara  law  to  a  partition  of  movable  and  im- 

movable property  in  the  possession  of  a  father,  against  his 
consent,  has  now,  however,  been  settled  by  express  decisions  in 
Madras,  Bengal  and  the  N.  W.  Provinces,  and  is  assumed  to 
exist  equally  in  Bombay  (x).    The  right  of  the  great-grandson 

Great  grandson,    to  a  division  is  not  expressly  stated  in  any  of  the  early  Hindu 

law-books,  but  it  rests  on  the  same  grounds  as  that  of  the  son, 
viz.,  equality  of  right  by  birth  (y). 

§  396.  The  rights  even  of  unborn  sons  were  originally  so 
much  respected,  that  when  a  son  was  bom  after  a  partition  had 
taken  place  between  a  father  and  his  sons,  the  partition  was 
opened  up  again,  in  order  to  give  him  the  share  which  he  would 
have  had  if  he  had  then  been  alive  (2).  And  Jimuta  Yahana 
was  of  opinion  that  the  rule  was  still  applicable  where  the  pro- 
perty to  be  distributed  was  inherited  from  the  grandfather, 
because  distribution  of  such  property  was  illegal  so  long  as  the 
mother  was  capable  of  bearing  childi-en.  Consequently  the 
rights  of  an  after-bom  child  could  not  be  prejudiced  by  the 
illegal  act  (a).  Other  writers,  however,  stated  that  a  son  bom 
after  a  partition  could  only  take  his  father's  share,  representing 
him  to  the  exclusion  of  the  previously  divided  brethren  (ft).  The 
Mitakshara  reconciles  the  conflict  by  saying  that  the  latter  texts 
lay  down  the  general  rule,  while  the  former  are  limited  to  the 
case  of  a  son  who  was  in  his  mother's  womb  at  the  time  of  par- 
tition. Jimuta  Vahana  takes  the  same  view  in  cases  where  the 
partition  is  made  by  the  father  of  his  self-acquired  property. 
Therefore  in  all  cases  where  the  birth  of  a  son  would  add  to  the 
number  of  sharers,  if  the  pregnancy  is  known  at  the  time,  the 
distribution  should  be  deferred  till  its  result  is  ascertained.  If  it 
is  not  known,  and  a  son  is  afterwards  bom,  a  redistribution 


(x)  Nagalinga  v.  Soohramaneya^  1  Mad.  H.  C.  77  ;  Nagalinga  y.  Vdlu- 
tawmyt  1  Mad.  Rep.  76  ;  Lalject  v.  RojcoomaVf  12  B.  L.  R.  373  ;  Kcdi- 
perahad  ▼.  Ramcharan^  1  All.  169.  See  futwahs,  Bomb.  Sel.  Eep.  41,  42  ; 
2  W.  &  B.  2,  4,  7  ;  per  curiam,  10  Bomb.  H.  C.  463. 

(y)  2  W.  k  B.  Introd.  7,  9  ;  D.  Bh.  xi.  1,  §  31-43  ;  Sm.  Ch.  viii.  §  11  ; 
Viv.  Chint.  239  ;  Manu,  ix.  §  137. 

(a)  Vish.  xvii.  §  3  ;  Yajn.  ii.  122. 

{a)  D.  Bh.  i.  1-45,  vii.  §  10.  This  restriction  however  is  no  longer  in  force, 
ant€y  §  222. 

(6)  Manu,  ix.  §  216  ;  Gaut.  xxviii.  §  26  ;  Nar.  xiii.  §  44  ;  Vrihasp.  8  Dig. 
49,  435. 
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must  take  place  of  the  estate  as  it  then  stands  (c).  If  the  father 
had  divided  the  whole  property  among  his  sons,  retaining  no 
share  for  himself,  it  is  said  that  the  sons,  with  whom  partition 
has  been  made,  must  allot  from  their  shares  a  portion  equal  to 
their  own  to  an  after-bom  son  {d). 

§  397.  Under  Mitakshara  law,  the  right  to  a  share  passes  by  Eight  of 
survivorship  among  the  remaining  coparceners,  subject  to  the  representation, 
rule  that  where  any  deceased  coparcener  leaves  male  issue  they 
represent  the  rights  of  their  ancestor  to  a  partition  (e).  For 
instance,  suppose  A.  dies,  leaving  a  son  B.,  two  grandsons  E.  and 
F.,  three  great-grandsons  H.,  I.,  J.,  and  one  great-great-grand- 
son  Z.  The  last-named  will  take  nothing,  being  beyond  the 
fourth  degree  of  descent  (§  244).    The  share  of  his  ancestor 

A. 

B.  C.  d!  W. 

dead.  dead.  dead, 

. \ 


E.  3.         a  X. 

dead.  dead. 

£  i.  ].        Y. 

dead. 

I 

W.  will  pass  by  survivorship  to  the  other  brothers,  B.,  C,  D., 
and  their  descendants,  and  enlarge  their  interests  accordingly. 
Hence  B.,  C,  and  D.  will  each  be  entitled  to  one  third,  E.  and 
F.  will  take  the  third  belonging  to  C,  and  H.,  I.,  J.  will  take 
D.'s  third.  Each  class  will  take  per  stirpes  as  regards  every 
other  class,  but  the  members  of  the  class  take  per  capita  as 
regards  each  other.  This  rule  applies  equally  whether  the  sons 
are  all  by  the  same  wife,  or  by  different  wives  (/).    But  if  "W. 


(c)  Mit.  i.  6,  §  1-12 ;  D.  Bh.  vii.  §  4  ;  V.  May,  iv.  4,  §  35-87  ;  Yekaya- 
mian  v.  Agnistoarian,  4  Mad.  H.  0.  307  ;  per  Peacock,  C.  J.,  KcUidas  t. 
Si-ishan  Chandra,  2  B.  L.  R.  P.  B.  pp.  118-121. 

(d)  1  W.  MacN.  47. 

(e)  It  must  always  be  remembered  that  what  passes  is  not  a  share,  as  in 
Bengal,  bat  the  right  to  hare  a  share  on  partition,  ante,  §  243. 

(/)  Mit.  i.  5,  §  1  ;  V.  May,  iv.  4,  §  20-22 ;  Sm.  Ch,  viii.  §  1-16 ;  Katya- 
yana,  3  Dig.  7  ;  Devala,  ib.  9,  10,  446,  448  ;  Nar.  xiii.  §  26  ;  2  Dig.  672, 
576,  576  ;  1  Stra.  H.  L.  205  ;  2  Stra.  H.  L.  351-357  ;  MooUoovengada  ▼. 
Toombayeuavfmy^  Mad.  Dec.  of  1849,  27  ;  Poovathay  v.  Paroomal,  Mad.  Dec. 
of  1856,  5.     Id  some  families,  however,  a  custom  called  Patni-bhaga  prevails 
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Representation     had  eflFected  a  partition  with  A.,  then,  on  his  death,  his  fonrth 
ofwKJttrtorr        would  have  passed  at  once  to  Z.,  supposing  X.  and  Y.  to  have 

predeceased.  But  the  right  of  any  descendant,  or  set  of 
descendants,  to  a  partition  assumes  that  the  ancestors  above  him 
or  them  are  dead.  0.  can  compel  a  partition  with  A.,  but  E. 
and  F.  cannot  compel  a  partition  during  the  life  of  C.  Their 
right  arises  for  the  first  time,  when,  by  the  death  of  C,  his 
interest  in  the  estates  descends  upon  them.  It  is  evident  that 
they  cannot  have  their  own  share  apportioned  without  a  pre- 
vious apportionment  of  the  share  of  C.  But  the  sons  or  grand- 
sons of  G.  cannot  compel  •  him  to  proceed  to  a  partition 
nnless  he  wishes  it  (g). 
Bengal  law.  ^  898.  These  principles  require  some  modification  where  the 

case  arises  in  Bengal.  A  son  can  iiever  demand  a  partition  of 
property  held  by  his  father,  but  as  soon  as  A.,  in  the  above  dia- 
gram, died,  his  property  would  descend  to  his  sons  and  their 
descendants,  and  would  be  divisible  among  them  in  the  same 
manner  as  above  stated.  But  if  any  coparcener  dies  without 
male  issue,  but  leaving  a  widow,  a  daughter,  or  daughter's  sons, 
his  share  will  descend  to  them,  and  will  not  lapse  into  the  shares 
of  the  other  members  as  it  would  do  under  the  Mitakshara 
law  (A).  The  principles  of  this  line  of  succession  will  be  discussed 
hereafter.  It  is  sufficient  here  to  say  that  representation  does 
not  extend  beyond  daughters.  Daughters  of  the  same  class 
inherit  to  their  father,  jper  stirpes.  But  daughters'  sons  do  not 
take  as  heirs  to  their  mother,  but  as  heirs  to  their  grandfether. 
Consequently  no  daughter's  son  takes  at  all,  until  all  the  eligible 
daughters  are  dead  ;  and  such  sons,  where  they  do  inherit,  take 
per  capita  and  not  per  stirpes.  That  is  to  say,  if  a  man  has  two 
daughters,  A.  and  B.,  of  whom  A.  has  one  son,  and  B.  has  five, 
on  the  death  of  the  last  daughter  the  six  sons  will  take 
equally  (i). 

§  399.  Illegitimate    sons  of  the  three  higher  classes  are 

of  dividing  according  to  mothers  ;  so  that  if  A.  had  two  sons  by  his  wife  B., 
and  three  sons  by  0.,  the  property  would  be  divided  into  moieties,  one  going 
to  the  sons  by  B.,  and  the  other  to  the  sons  by  C.  Sumrun  t.  Khedun 
Singh,  2  S.  D.  116  (147). 

{g)  Mit.  L  6,  §  3;  2  W.  &B.  Introd.  7  ;  1  W.  Mac.  tt  L.  60  ;  2  W.  MacN. 
160  ;  3  Dig.  9,  38,  388  ;  antf,  §  246  ;  D.  Bh.  iU.  1,  §  19,  xi.  6,  §  29. 

(h)  D.  Bh.  xi.  1,  §  47,  69,  65  ;  1  W.  MacN.  19,  22  ;  pott,  %  403. 

(i)  Seeixwf,  §  478,  479. 
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entitled  to  nothing  but  maintenance  (k).  As  regards  the  ille-  Illegitimate 
gitimate  son  of  a  Sudra  there  is  greater  diflBculty.  It  is  said  **"' 
that  if  a  partition  is  made  by  the  father  he  may  be  allotted  a 
share  at  the  father's  choice,  and  that  if  the  partition  is  made 
after  the  father's  death  the  brethren  should  make  him  a  partaker 
of  the  moiety  of  a  share.  The  Bengal  writers  say  that  where 
the  partition  is  made  by  the  father  himself,  or  after  his  death  in 
pursuance  of  his  directions,  the  share  of  such  an  illegitimate 
son  may  be  equal  to  that  of  a  legitimate  son.  This  would  be 
natural  enough,  considering  the  power  which  a  father  in  Bengal 
has  in  the  disposition  of  his  property.  Vijnaneswara  lays  down 
no  rule  upon  the  point,  but  speaks  vaguely  of  "  a  share.**  Where 
there  are  no  legitimate  sons,  but  there  are  daughters  or 
daughters*  sons,  the  Mitakshara  says  that  he  is  entitled  to  half 
a  share  only  ;  the  Daya  Bhaga  and  Daya  Krama  Sangraha  say 
that  he  shares  equally  with  the  daughter's  son  (/)  :  while  the 
author  of  the  Datta  Chandrica  considers  that  where  there  is  no 
legitimate  male  issue,  the  illegitimate  son  of  a  Sudra  shares 
equally  with  the  whole  series  of  heirs  down  to  the  daughter*8 
son  (m).  I  know  of  no  decision  in  which  the  right  of  an  ille- 
gitimate son  to  sue  for  a  partition  has  been  raised  or  discussed. 

§  400.  The  legality  of  a  partition  during  the  minority  of  Minority  not  a 
some  of  the  coparceners  is  recognized  by  Baudhyana,  who  says  *^' 
that  "  the  shares  of  sons  who  are  minors,  together  with  the 
interest,  should  be  placed  under  good  protection  until  the 
majority  of  the  owners**  (n).  One  text  of  Eatyayana  appears 
to  prohibit  partition  while  there  is  a  minor  entitled  to  share  (o). 
But  it  is  quite  evident  that  if  such  a  rule  existed  a  partition  could 
hardly  ever  take  place.  It  is  now  quite  settled  that  a  partition 
made  during  the  minority  of  one  of  the  members  will  be  valid, 
and  if  just  and  legal  will  bind  him.    Of  course  his  interests 


(k)  Mit.  i.  12,  §  3 ;  D.  Bh.  ix.  §  28  ;  V.  May,  iv.  §  29-31  ;  Chuotuiya  v. 
Sahub  Purhaladf  7  M.  I.  A.  18 ;  Oajapathy  v.  Oajapathy,  2  Mad.  H.  0. 
369,  rerersed  on  a  different  point,  13  M.  I.  A.  497. 

{I)  Yajn.'ii.  §  133,  134  ;  Mit.  i.  12,  §  1,  2  ;  D.  Bh.  ix.  §  29,  30 ;  D.  K.  S. 
vi.  §  32-34  ;  8  Dig.  143  ;  Y.  May,  iv.  4,  §  32.  Ab  to  the  meaning  of  the 
half-share,  see  pott,  §  466.  As  to  the  persons  entitled  under  these  texts, 
pott,  §  463,  464. 

(m)  D.  Gh.  T.  §  30,  31.     See  as  to  all  this,  post,  §  465. 

(n)  Baadh.  ii.  §  2. 

(0)  3  Dig.  544. 
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Minority.  ought  to  be  represented  by  his  guardian,  or  some  one  acting  on 

his  behalf,  though  I  imagine  that  the  fact  of  his  not  being  so 
represented  would  be  no  ground  for  opening  up  the  partition,  if 
a  proper  one  in  other  respects  (p).  When  he  arrives  at  ftdl  age 
he  may  apply  to  have  the  division  set  aside  as  regards  himself, 
if  it  can  be  shown  to  have  been  illegal  or  fraudulent  (q),  or  even  if 
it  was  made  in  such  an  informal  manner  that  there  are  no  meanfl 
of  testing  its  validity  (r).  But  a  suit  cannot  be  brought  by  or 
on  behalf  of  a  minor  to  enforce  partition,  unless  on  the  ground 
of  malversation,  or  some  other  circumstances,  which  make  it  for 
his  interest  that  his  share  should  be  set  aside  and  secured  for 
him  (s).  Otherwise  he  might  be  thrust  out  of  the  family  at  the 
very  time  when  he  was  least  able  to  protect  himself. 

Absent  members.       An  absent  coparcener  stands  on  the  same  footing  as  a  minor. 

The  mere  fact  of  his  absence  does  not  prevent  partition.  But 
it  throws  upon  those  who  effect  it  the  obligation  to  show  that 
it  was  fair,  and  legally  conducted,  and  the  duty  of  keeping  the- 
share  until  the  return  of  the  absent  member  (t).  The  right  to 
receive  a  share  of  property  divided  in  a  man's  absence  is  laid 
down  as  extending  to  his  descendants  to  the  seventh  degree. 
But  of  course  it  would  now  be  regulated  by  the  law  of  limita- 
tion (u). 

Wife.  §  401.  A  wife  can  never  demand  a  partition  during  the  life 

of  her  husband,  since,  from  the  time  of  marriage,  she  and  he 
are  united  in  religious  ceremonies  (x).  But  in  former  times, 
where  a  partition  took  place  at  the  will  of  others,  the  interests 
of  the  women  of  the  family,  whether  wives,  widows,  mothers,  or 
daughters,  were  much  better  provided  for  than  they  are  at  pre- 
sent. AYliere  the  partition  was  made  in  the  father's  lifetime, 
the  furniture  in  the  house  and  the  wife's  ornaments  were  set 


(p)  2  Stra.  H.  L.  362  ;  2  W.  MacN.  li  ;  Mt.  Deo  Buntee  v.  Dwarkanatk, 
10  W.  R.  273. 

(q)  NaUappa  v.  Balamnudy  2  Mad.  H.  C.  182  ;  per  curianif  i  Bomb. 
0.  C.  169  ;  Mt.  Deowanti  v.  Dwarkanath,  8  B.  L.  R.  368,  n. 

(r)  Kalee  Sunkur  v.  Denendro,  23  W.  R.  68. 

(«)  1  Stra.  H.  L.  206 ;  Swamyar  Pillay  v.  Chocdiingum,  1  Mad.  H.  C. 
105  ;  Alimtlammal  v.  ArunacheUumt  3  Mad.  H.  C.  69  ;  Kamakshi  v.  Chedum' 
bara^  ib.  94. 

(0  1  Slra.  H.  L.  206  ;  2  Stra.  H.  L.  341  ;  3  Dig.  544. 

(m)  D.  I5b.  viii.;  D.  K.  S.  ix.  See  Act  IX.  of  1871,  sched.  ii.,  §  122,  127, 
143,  145. 

{X}  Ainnii.  xiv.  §  16. 
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aside  for  the  wife,  and  where  the  allotments  of  the  males  were  Right  of  wife, 

ecjual,  and  the  wives  had  no  separate  property,  shares  equal  to 

those  of  the  sons  were  set  apart  for  the  wives  for  their  lives  (y). 

According  to  Harinatha,  however,  this  right  to  a  share  did  not 

arise  where  the  husband  reserved  two  or  more  shares  to  himself, 

as  he  was  entitled  to  do,  as  the  extra  shares  were  a  sufficient 

provision  for  his  wives  (z)»    And  so,  where  the  partition  took 

I)lace  after  the  father's  death,  the  mother  and  the  grandmother  mother,  and 

were  each  entitled  to  a  share  equal  to  that  of  the  sons,  and  the  <^*^8'^*«''» 

unmarried  daughters  each  to  the  fourth  of  a  share  (a).    If  the 

sons  chose  to  remain  undivided  they  had  a  right  to  do  so.    The 

women  of  the  family  could  never  compel  a  division,  and  were 

entitled  to  no  more  than  a  maintenance.     This  is  still  the 

law  universally  where  the  father  leaves  male  issue  (b).     But 

where  he  leaves  no  male  issue  there  is,  as  already  observed,  a 

difference  between  the  law  of  the  Mitakshara  and  that  of  the 

Daya  Bhaga.    Under  the  former  system  females  never  succeed 

to  the  share  of  an  undivided  member  so  long  as  there  are  male 

coparceners  in  existence  ;  under  the  latter  system  they  do.    But 

according  to  the  doctrines  of  Jimuta  Vahana,  the  shares  even 

of  an  undivided  member  are  held  in  a  sort  of  quasi-severalty 

( §  827),  so  that  the  right  of  the  female  heirs  to  obtain  possession 

of  this  share  is  rather  a  branch  of  the  law  of  inheritance  than 

of  the  law  of  partition  (c). 

§  402.  In  Southern  India  the  practice  of  allotting  a  share  Obsolete  in 
upon  partition  to  wives,  widows  or  mothers  has  long  since  be-  Southern  India, 
come  obsolete.    The  Smriti  Chandrica,  which  admits  the  right 
of  an  aged  father,  when  making  a  partition  with  his  sons,  to 
reserve  a  double  share  for  himself,  says  that  if  he  does  not  avail 

(y)  Yajn.  ii.  §  115  ;  Mit.  i.  2,  §  8-10 ;  D.  Bh.  iU.  2,  §  31 ;  D.  K.  S.  vi. 
§  2-2-31  ;  V.  May,  iv.  6,  §  15. 

(r)  1  W.  MacN.  47.     See  too  D.  K.  S.  vi.  §  27. 

(a)  Vyasa.  Vrihasp.  8  Dig.  12  ;  Vbh.  8  Dig.  15  ;  Manu,  Lx.  §  118 ;  Mit.  i. 
7  ;  D.  Bh.  iii.  2,  §  29,  84 ;  V.  May,  iv.  4,  §  18,  39,  40. 

(6)  2  W.  MacN.  65,  n.  ;  F.  MacN.  45,  57. 

(c)  See  the  remarks  of  Jagannatha,  3  Dig.  9.  **  The  right  of  partition  con- 
sists in  the  relation  of  son  to  the  original  possessor  and  the  like.  Even  the 
son  of  the  daughter  of  a  man  vhu  leaves  no  male  issue,  and  the  son  of  a 
mother's  sister,  are  not  intended  by  the  term  *  undivided,'  since  they  belong  to 
other  families. "  A  daughter's  son  in  Bengal  would  certainly  be  entitled  to 
have  his  grandfather's  share  ascertained  and  deUvered  to  him  (§  398).  But 
his  suit  would  be  more  in  the  nature  of  an  ejectment  than  of  a  partition,  which 
implies  previous  membership  in  a  joint  family. 
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Bi^tB  of  women  himgelf  of  this  right,  he  ought  to  take,  on  acoonnt  of  each  of 
India.  his  wives,  a  share  equal  to  that  taken  bj  himself  (d).    Bat  the 

right  of  a  &ther  to  reserve  an  extra  share  for  himself  in  regard 
to  ancestral  property  is  now  obsolete  (§  412),  and  the  corre- 
sponding practice  of  reserving  a  share  for  wives  has  also  disap- 
peared.  The  pundits  of  the  Madras  Sudr  Court,  in  a  case  where 
a  man  had  made  a  deed  of  division  allotting  a  share  to  his  son, 
and  another  to  his  wife  and  daughter,  declared  that  such  a 
division  was  illegal  by  Hindu  law,  *^  inasmuch  as  a  wife  and 
daughter,  who  have  no  right  to  property  while  a  son  is  alive, 
are  not  capable  of  participating  in  the  property  while  he  is 
alive "  (e).  The  practice  in  Madras,  as  far  as  my  experience 
goes,  is  that  in  making  a  division  during  a  father's  life,  no 
notice  is  taken  of  his  wife  or  wives,  their  rights  being  included 
in  his,  and  provided  for  out  of  his  share.  As  regards  the 
mother,  where  partition  is  made  after  the  death  of  her  husband, 
the  Smriti  Ghandrica,  after  discussing  the  texts  already  cited, 
points  out  that  a  widowed  mother  \^ith  male  issue  cannot  be 
entitled  to  a  partition  of  the  heritage,  as  she  is  not  an  heir,  but 
only  to  a  portion  sufficient  for  her  maintenance  and  her  reli- 
gious duties.  Consequently,  that  where  she  is  stated  to  be  en- 
titled to  a  share  equal  to  that  of  a  son,  this  must  mean  such  a 
portion  as  is  necessary  for  her  wants,  and  which  can  never  ex- 
ceed a  son's  share,  but  which  is  subject  to  be  diminished,  if  the 
property  is  so  large  that  the  share  of  a  son  would  be  greater 
than  she  needs,  or  where  she  is  already  in  possession  of  separate 
property  (/).  This  is  in  accordance  with  existing  practice. 
The  plaint  in  a  suit  for  partition  in  Madras  always  sets  out  the 
names  of  such  widows  as  are  chargeable  upon  the  property,  and 
asks  that  the  amount  necessary  for  their  maintenance  may  be 
ascertained  and  set  aside  for  them.  This  amount,  though  of 
course  in  some  degree  estimated  with  reference  to  the  magni- 
tude of  the  property  (§  888),  is  never  considered  to  be  equal  to, 
or  to  bear  any  definite  proportion  to  the  share  of  sons.  Mr.  W. 
MacNaghten  states  that  this  exclusion  of  mothers  from  a  dis- 
tinct share  on  partition  is  peculiar  to  the  Smriti  Chandrica,  and 


(d)  8m.  Ch.  iv/§  26-39. 

(e)  Meenatchee  t.  Cketumbra^  Mad.  Dec.  of  1853,  61. 
(/)  Sm.  Ch.  iv.  §  4-17  ;  2  Str».  H.  L.  309. 
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that  according  to  the  Mitakshara  and  other  works  current  in  Benares  Uw. 
Benares  and  the  Southern  Provinces,  not  only  mothers,  but 
also  childless  wives  are  entitled  to  shares,  the  term  mata  being 
interpreted  to  signify  both  mother  and  stepmother  {g).  How 
far  the  practice  is  according  to  the  theory  in  other  parts  of 
India  where  the  authority  of  the  Mitakshara  prevails  I  cannot 
state  with  certainty.  I  have  been  informed  on  high  authority 
that  the  practice  as  regards  allotting  maintenance  instead  of 
shares  to  mothers,  when  a  partition  takes  place  in  Bombay,  is  Bombay, 
the  same  as  that  which  prevails  in  Madras.  But  the  futwahs 
of  the  pundits  lay  it  down  that  she  is  entitled  to  a  share  equal 
to  that  of  a  son  (A).  I  know  of  no  decision  upon  the  point. 
The  High  Court  of  Bengal  has  on  several  occasions  asserted 
that  under  Mitakshara  law  a  mother  is  entitled  when  a  partition 
takes  place  to  have  a  share  equal  to  that  of  a  son  set  apart  for 
her,  either  by  way  of  maintenance  or  as  a  portion  of  the  inhe- 
ritance, even  though  the  partition  takes  place  in  the  lifetime 
of  the  father  («).  As  the  rights  of  a  mother  to  a  share  have 
been  rigorously  maintained  by  Jimuta  Vahana,  it  is  probable 
enough  that  in  the  adjoining  provinces  the  letter  of  the  old 
law  would  be  still  adhered  to. 

§  403.  Under  the  law  of  Bengal  the  rights  of  females  stand  Rights  of  women 
much  higher  than  they  do  in  the  other  provinces.  Partition  ^  ^ 
during  the  life  of  a  father  is  so  uncommon  in  Bengal,  that  I  can 
find  no  authority  as  to  setting  aside  shares  for  the  wives.  The 
Daya  Krama  Sangraha  seems  to  limit  the  right  of  wives  to 
have  such  shares  to  cases  where  the  Mher  makes  a  partition  of 
his  self-acquired  property.  In  such  a  case,  if  peculiar  property 
has  been  already  given  to  one  wife,  the  other  wives,  whether 
childless  or  otherwise,  are  entitled  to  have  their  shares  made  up 
to  an  equal  amount.  If  they  have  had  no  peculiar  property, 
then  they  are  to  have  shares  equal  to  those  of  sons  {k).    After 


{g)  1  W.  MacN.  50.  Vyasa  expressly  lays  down  that  **  the*  wives  of  the 
father  who  have  no  sons  are  entitled  to  equal  shares  (with  the  sons  of  other 
wives) ;  and  so  are  aU  the  wives  of  the  paternal  grandfather."  *6  Dig.  12. 
y.  May,  iv.  4,  §  19,  says  this  includes  step-grandmothers  also.  So  also  the 
Mithila  school,  D.  K.  8.  vii.  §  7.     See  3  Dig.  13. 

{k)  2  Bor.  454 ;  1  W.  &  B.  26,  28,  85,  37  ;  2  W.  &  B.  Introd.  10. 

(»)  Judoonath  v.  Biskomth,  9  W.  R.  61  ;  Mahabeer  v.  Ramyad  Singh,  12 
B.  L.  R.  90  ;  La^e^  Singh  v.  Bajcoomar,  ib.  378. 

{k)  D.  K.  S.  vi.  §  22-26. 
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Right  of  widow 
in  Bengal. 


Where  no  issue. 


Stepmother. 


Mother. 


the  death  of  the  father  the  right  of  the  widow  depends  upon 
whether  the  father  has  left  male  issue  or  not,  and  whether  she 
is  a  mother  or  a  childless  wife.  That  is  to  say,  she  may  either 
be  a  coparcener  before  partition,  or  only  entitled  to  a  share  in 
the  event  of  a  partition,  or  entitled  in  no  case  to  more  than 
maintenance. 

1.  If  the  father  dies  leaving  no  male  issue  his  widow  becomes 
his  heir,  whether  he  is  divided  or  not.  She  is  in  the  strictest 
sense  a  coparcener.  She  became  a  member  of  the  same  gotra 
with  her  husband  on  her  marriage,  and  is  the  surviving  half  of 
his  body,  as  well  as  his  heir  (/).  She  can  herself  sue  for  a 
partition,  and  need  not  wait  for  her  share  until  a  partition  is 
brought  about  by  the  act  of  others  {m), 

2.  If  the  father  dies  leaving  issue,  and  a  widow  who  is  not 
the  mother  of  such  issue,  she  is  never  entitled  to  more  than 
maintenance.  The  writers  of  the  Bengal  school  diflFer  in  this 
respect  from  those  of  the  other  provinces,  since  they  exclude 
a  stepmother  from  the  operation  of  the  texts  which  speak  of 
the  share  of  a  mother.  And  this  exclusion  equally  applies, 
whether  the  widow  was  originally  childless,  or  was  the  mother 
of  daughters  only,  or  was  the  mother  of  sons  whose  line  has 
become  extinct  before  partition  (/^). 

3.  If  the  father  dies  leaving  male  issue,  and  also  a  widow  who 
is  the  mother  of  such  issue,  she  is  only  entitled  to  maintenance 
until  partition,  and  she  can  never  herself  require  a  partition. 
But  if  a  partition  takes  place  by  the  act  of  others,  she  will  be 
entitled  to  receive  a  share,  if  the  effect  of  that  partition  is  to 
break  up  or  diminish  the  estate  out  of  which  she  would  other- 
wise be  maintained  {o).  Hence  her  claim  to  a  share  is  limited 
to  the  two  following  cases :  firsty  when  the  partition  takes  place 


©  1  W.  &  B.  147  ;  Vrihasp.  8  Dig.  468 ;  D.  Bh.  xi.  1,  §  14,  note,  43,  46, 
54  ;  D.  K.  S.  u.  2,  §  41. 

(m)  F.  MacN.  39,  69  ;  1  W.  MacN.  49  ;  Dhurm  Das  v.  Mt.  Shama  Soon- 
dtriy  3  M.  1.  A.  229,  241  ;  Shih  Pershad  v.  Qunga  Monee,  16  W.  R.  291  ; 
Soudaminey  ▼.  Jogesh  Chunder,  2  Calc.  262.  As  to  the  rights  of  several 
widows  inter  «f,  postj  §  469.  As  to  the  right  of  widows  amoDg  the  Jains  to 
demand  a  partition  of  their  husband's  share,  see  S?i€o  Sinffk  t.  Mt.  Dakko,  6 
N.  W.  P.  H.  C.  406. 

in)  F.  MacN.  41,  67  ;  1  W.  MacN.  60  ;  8  Dig.  18  ;  D.  K.  S.  vii.  §  3,  6,  6  ; 
D.  Bh.  iii.  2,  §  30  ;  ante,  §  402. 

(o)  2  W.  MacN.  65,  n.  ;  F.  MacN.  45,  67,  59.  Hence  until  partition  she 
has  no  alicDable  interest.     See  Judoonatk  v.  Bishonathy  9  W.  R.  61. 
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between  her  own  descendants,  upon  whose  property  her  main-  Rigbt  of  mother 
tenance  is  a  charge.    Secondly,  when  it  takes  place  in  respect  "*     °^' 
of  property  in  which  her  husband  had  an  interest. 

§  404.  First,  If  a  widowed  mother  has  only  one  son,  she  can 
never  claim  a  share  jfrom  him.  But  if  he  dies,  and  his  sons 
come  to  a  division,  then  she  would  be  entitled  to  share  with 
them  as  grandmother.  Similarly,  if  a  man  dies  leaving  three 
widows,  each  of  whom  has  one  son,  and  these  three  sons  come 
to  a  division,  none  of  the  mothers  would  have  a  right  to  a 
share;  because  each  of  them  retains  her  claim  intact  upon  her 
own  son.  But  if  the  sons  of  one  son  divide  among  themselves.  Grandmother, 
their  grandmother  will  be  entitled  to  a  share.  If  the  grand- 
sons of  all  three  widows  divide,  all  the  grandmothers  will  be 
entitled  (/?).  In  each  case  the  share  of  the  widow  will  be 
equal  to  the  share  of  the  persons  who  effect  the  partition.  If 
it  takes  place  between  her  sons,  she  will  take  the  share  of  a  son; 
if  between  her  grandsons,  she  will  take  the  share  of  a  grand- 
son {q).  If  a  mother  has  three  sons,  one  of  whom  dies 
leaving  grandsons,  and  a  partition  takes  place  between  the 
two  surviving  sons  and  the  grandsons,  the  mother  will  be 
entitled  to  the  same  share  as  if  the  division  had  been  effected 
between  the  three  sons;  that  is  to  say,  the  property  will  be 
divided  into  four  shares,  of  which  the  mother  will  take  one, 
each  surviving  son  will  take  another,  and  the  grandsons  will 
take  the  fourth  (r).  Where  the  partition  takes  place  between 
grandsons  by  different  fathers,  the  matter  becomes  more  com- 
plicated.    For  instance,  suppose  A.  to  have  died  leaving  a 

A. 


I 1 


B.  C.  D. 

I  I  I 

2  grandsons.  8  grandsons.  i  grandsons. 

widow  and  three  sons,  and  these  sons  to  die,  leaving  respec- 
tively two,  three,  and  four  grandsons,  and  that  these  grandsons 


(p)  P.  MacN.  39,  41,  64. 

(q)  D.  K.  S.  vii.  §  2,  4.  If  she  has  already  been  provided  for  to  the 
extent  to  which  she  would  be  entitled  on  partition,  she  takes  no  more  ;  if  to 
a  less  extent,  she  takes  as  much  more  as  will  make  up  her  share.  Jodoonath 
V.  Brojonath,  12  B.  L.  R.  385. 

(r)  PrankUsen  v.  Muttmoondery,  Fulton,  389  ;  Ooorooperthad  v.  Seeh- 
chundcr,  F.  MacN.  29,  52. 
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Grandmotber  in    come  to  a  division.   If  their  grandmother  was  dead,  the  property 

would  be  divided  into  three  portions,  per  stirpes,  which  would 
agam  be  divided  into  two,  three,  and  four  parts,  per  capita 
(§  397).  But  if  the  grandmother  is  alive,  she  will  be  en- 
title to  the  same  share  as  a  grandson.  But  it  is  evident  that 
the  grandsons  bj  B.  take  a  larger  share  than  those  by  C,  and 
these  again  a  larger  share  than  those  by  D.  The  mode  of 
division,  therefore,  is  stated  to  be,  that  the  whole  property  is 
divided  into  ten  shares,  of  which  the  grandmother  will  take 
one,  the  two  sons  of  B.  will  take  three,  the  three  sons  of  C. 
will  take  three,  and  the  four  sons  of  D.  will  take  three.  If 
the  widows  of  B.,  C,  and  D.  were  also  living,  they  would  be 
entitled  to  shares  also.  Each  widow  would  take  the  same  as 
her  son.  But  in  order  to  arrive  at  this  shar^  a  fresh  division 
would  have  to  be  made.  The  three  tenths  taken  by  the  sons 
of  B.  would  be  divided  into  three  parts,  of  which  his  widow 
would  take  one.  Similarly,  the  three  tenths  taken  by  the  sons 
of  C.  would  be  divided  into  four  parts,  and  the  three  tenths 
taken  by  the  sons  of  D.  would  be  divided  into  five  parts,  of 
which  one  would  go  to  the  respective  widows  of  C.  and  D., 
the  remainder  being  divisible  among  their  sons  («).  The 
simie  widow  may  take  in  different  capacities,  as  heir  of  one 
branch  of  the  family,  and  as  mother  or  grandmother  in  another 
branch.  A  very  complicated  instance  of  this  sort  is  recorded 
by  Sir  F.  MacNaghten  as  having  been  decided  in  the  Supreme 
Court  at  Calcutta  (t). 

In  one  case  in  Bengal,  where  a  partition  was  made  after  the 
death  of  all  the  sons  by  their  widows,  it  was  held  that  the 
grandmother  had  no  right  to  a  share.  No  counsel  appeared 
for  the  grandmother,  and,  as  might  be  expected,  no  precedents 
were  cited.  The  decision  can  hardly  be  looked  upon  as  of 
much  weight,  in  the  face  of  the  direct  authority  on  the  other 
side  (w). 


{t)  F.  MacN.  62-64. 

(t)  Sree  Motee  Jeenumey  v.  AUaram  Ohom,  F.  MacN.  64,  followed  but 
doubted  CaUychum  v.  Jonava  Dassee,  1  Ind.  Jur.  N.  S.  284. 

(u)  Rayee  Monu  y.  Puddum  Mookhee,  12  W.  R.  409,  affd.  on  review,  13 
W.  R.  66.  See  Vyasa  and  Vrihaspati,  3  Dig.  12,  wbere  tbe  right  of  tbe 
grandmother  to  a  share  is  expressly  asserted ;  and  so  Jagannatha  says, 
3  Dig.  27. 
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Where  a  partition  takes  place  among  great-grandsons  only,  it  CJreat- 
is  said  that  the  great-grandmother  has  no  right  to  a  share  («).  ^'^  ™° 
But  if  a  son  be  one  of  the  partitioning  parties  with  great- 
grandsons  by  another  son,  she  would  take  a  son's  share.    And 
if  a  grandson  and  great-grandson  divide,  she  would  take  a 
grandson's  share  (y), 

§  405.  Secondly,  "  Partition,  to  entitle  a  mother  to  the  share.  Wife  only  shares 
must  be  made  of  ancestral  property,  or  of  property  acquired  by  ^^  ^^^^^^^  ^ 
ancestral  wealth.  Therefore,  if  the  property  had  been  acquired  by 
A.,  the  father  of  B.  and  C,  and  B.  and  C.  come  to  a  division  of 
it,  their  mother  (the  widow  of  A.)  shall,  but  their  grandmother 
shall  not  take  a  share  of  it.  And  if  the  estate  shall  have  been 
acquired  by  B.  and  C.  themselves,  neither  their  mother  nor 
grandmother  will  be  entitled  to  a  share  upon  partition  "  {z), 

§  406.  Where  a  partition  takes  place  during  the  life  of  the  Rights  of 
father,  the  daughter  has  no  right  to  any  special  apportionment.  ^^  ^^' 
She  continues  under  his  protection  till  her  marriage;  he  is 
bound  to  maintain  her  and  to  marry  her,  and  the  expenditure 
he  is  to  incur  is  wholly  at  his  discretion  (a).  But  where  the 
division  takes  place  after  the  death  of  the  &ther,  the  same  texts 
which  direct  that  the  mother  should  receive  a  share  equal  to 
that  of  a  son,  direct  that  the  daughter  should  receive  a  fourth 
share  {h).  It  is  evident,  however,  that  there  was  much  less 
need  to  set  apart  a  permanent  provision  for  a  daughter  than 
for  a  widow.  The  expenses  of  her  marriage,  and  her  main- 
tenance for  the  very  few  years  that  she  could  remain  in  her 
father's  family,  constituted  the  only  charge  that  had  to  be  met 
in  respect  of  her.  Hence  it  was  very  early  considered  that  the 
mention  of  a  definite  fourth  only  meant  that  a  sufficient  amount 
must  be  allotted  to  each  daughter  to  dejfray  her  nuptials.  This 
view  is  combated  by  Vijnaneswara,  who  maintains  that  the 
letter  of  the  law  must  be  respected.  The  Smriti  Chandrica, 
however,  evidently  inclined  to  the  modem  doctrine,  as  it  states 


(«)  8  Dig.  27.     F.  MacN.  28,  51,  doubted  by  Dr.  Wilson,  Works,  v.  25. 

(y)  F.  MacN.  62. 

(2)  P.  MacN.  61,  54. 

(a)  Mit.  i.  7,  §  14. 

(6)  Tajn.  ii.  §  124.  See  arUe^  §  401.  As  to  the  mode  of  calculating  the 
fourth,  see  Mit.  i.  7,  §  6-10  ;  3  Dig.  93,  94 ;  Sm.  Ch.  iy.  §  84  ;  Wilson, 
Works,  T.  42. 
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that  the  foD  fourth  is  only  to  be  ^iven  where  the  estate  is 
inconsiderable.  And  it  is  exytrcsslv  aaserted  by  the  Madhavja 
and  the  Bencral  writers,  and  thc«e  of  the  Mithila  school  (f). 
The  practice  at  present  is  in  confonnity  with  this  opinion  (d). 

Where  dausrhters  take  as  joint-heirs,  the  effect  of  partition 
between  them  comes  under  the  law  of  snccession,  and  wiU  be 
discussed  hereafter  (§  475). 

§  407.  A  stran^r  cannot  compel  a  partition,  in  the  sense  of 
compelling  any  or  all  of  the  members  of  a  family  to  assume  the 
stafiis  of  divided  members,  with  the  l^ral  consequences  fol- 
lowing upon  that  status.  But  he  may  acquire  such  rights  over 
the  property  of  any  coparcener  as  to  compel  him  to  separate 
the  whole  or  part  of  his  interest  in  the  joint  property,  and  so 
sever  the  coj)arcenary  in  respect  of  it.  This  may  be  effected 
either  by  actual  assignment,  or  by  operation  of  law,  as  by  insol- 
vency, or  upon  a  sale  in  execution  of  a  decree  (e).  How  fer  a 
member  of  an  undivided  family  under  Mitakshara  law  can, 
by  his  own  voluntary  act,  transfer  his  rights  in  the  joint  pro- 
perty to  a  stranger,  is  a  matter  upon  which  there  is  much 
difference  of  opinion,  and  which  has  already  been  ex- 
amined (/).  But  so  far  as  the  right  of  transfer  is  recognized 
it  will  be  enforced,  either  by  putting  the  purchaser  in  posses- 
sion of  an  undivided  interest,  or  by  compelling  the  owner  of 
the  undivided  interest  to  proceed  to,  or  permit  a  partition,  by 
means  of  which  the  hostile  right  can  be  satisfied  (g). 

§  408.  Persons  who  labour  under  any  defect  which  disquali- 
fies them  from  inheriting,  are  equally  disentitled  to  a  share  on 
partition  (h).  But  except  in  the  case  of  degradation,  which 
has  now  been  practically  abolished   by  Act  XXI.  of  1850, 


(c)  Mit.  i.  7,  §  11  ;  Sm.  Ch.  It.  §  18,  19;  Madhav.  §  25,  where  he  mis- 
represente  the  opinion  of  Vijnanearwara ;  D.  Bh.  iiL  2,  §  3d  ;  D.  K.  S.  vii. 
§  9,  10  ;  3  Dig.  90-94. 

(d)  F.  MacN.  65,  98  ;  1  W.  MacN.  50. 

(c)  Per  curiam,  6  M.  I.  A.  539  ;  Dtendy<d  v.  Jugdeep  Narain,  4  I.  A. 

247. 

(/)  Ante,  §807,  ei  ieq. 

[a)  Anand  Chandra  v.  Prankiito  Dntt,  3  B.  L.  R.  0.  C.  14  ;  Pw/hoonatk 
V.  Luckun  Ckunder,  18  W.  R.  23  ;  Muddun  Oopal  \.  Mt.  Ootirrbutty,  21 
W.  R.  190  ;  Lall  Jka  v.  Shaik  Juma,  22  W.  R.  116  ;  Jkubboo  Lcdl  v.  Khoob 

Loll,  ib.  294. 

(h)  Mit.  ii.  10  ;  V.  May,  iv.  11  ;  D.  Bh.  v.;  D.  K.  S.  iii.     See  post,  chap. 

zix. 
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such  incapacity  is  purely  personal,  and  does  not  attach  to  their  Disqualification 
legitimate  issue  (i).   Its  effect  is  to  let  in  the  next  heir,  precisely  *^  ^®"^" 
as  if  the  incapacitated  person  were  then  dead.    But  that  heu* 
must  claim  upon  his  own  merits,  and  does  not  step  into  his 
father's  place.    For  instance,  suppose  the  dividing  pwties  were  C. 
and  F.,  and  that  E.  were  incapacitated  but  alive,  his  son  F.  would 

A. 

, 1 , 

B.  dead.  D.  dead. 

I  I 

C.  E. 

I 
P. 

I 
G. 

be  entitled  to  claim  half  of  the  property.  But  if  F.  was  the  inca- 
pacitated person,  and  D.  and  E.  were  dead,  G.  would  have  no 
claim,  being  beyond  the  limits  of  the  coparcenary  (k).  On  the 
other  hand,  such  disqualification  only  operates  if  it  arose  before 
the  division  of  the  property.  One  already  separated  from  his  co- 
heirs is  not  deprived  of  his  allotment  (/).  And  if  the  defect  be  Result  of  its 
removed  at  a  period  subsequent  to  partition,  the  right  to  share  '^^o^*^- 
arises  in  the  same  manner  as,  or  upon  the  analogy  of  a  son  bom 
after  partition  (m).  How  this  analogy  is  to  be  worked  out  is 
not  so  clear.  If  the  removal  of  the  defect  is  to  be  treated  as  a 
new  birth  at  the  time  of  such  removal,  then  the  principles 
previously  laid  down  would  apply  (n).  If  the  partition  took 
place  during  the  life  of  the  father,  and  one  of  the  sons  were 
then  incapable,  he  would  take  no  share.  But  if  his  defect 
were  afterwards  removed,  he  would  inherit  his  fatlier's  share. 
If,  however,  the  partition  took  place  after  the  father's  death, 
and  one  of  the  brothers  was  excluded  as  being  incapable,  and 
was  afterwards  cured,  his  cure  could  only  be  treated  as  a  new 
birth  by  the  fiction  that  he  was  in  his  mother's  womb  at  the 


(i)  Mit.  ii.  10,  §  9-11 ;  D.  Bb.  v.  §  17-19.  As  to  adopted  sons,  see  ante, 
%  97. 

{k)  2  W.  MacN.  42  ;  Bodknarain  v.  Oomrao  Singh,  13  M.  I.  A.  519  ; 
per  Peacock,  C.  J.,  2  B.  L.  R.  P.  B.  116  ;  ante,  §  245. 

{I)  Mit.  ii.  10,  §  6  ;  Sevachetumhara  v.  Parantcty,  Mad.  Dec.  of  1857, 
210. 

{m)  Mit.  ii.  10,  §  7  ;  V.  May,  iv.  11,  §  2. 

(rt)  AnU,i  396. 
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Bemoral  of  time  of  the  partition.    If  this  analogy  could  be  applied,  he 

disability.  would  be  entitled  to  have  the  division  opened  up  again,  and  a 

new  distribution  made  for  his  benefit.  But  that  would  be 
rather  a  violent  fiction  to  introduce,  in  a  case  where  the 
incapacity  was  removed,  possibly  many  years  after  new  rights 
had  been  created  by  the  division,  and  acted  upon.  Suppose, 
however,  that  the  incapable  heir  was  never  cured,  but  had  a 
son  who  was  capable  of  inheriting.  If  the  son  was  actually 
bom,  or  was  in  the  womb,  at  the  time  of  the  partition  he 
would  be  entitled  to  a  share,  if  sufficiently  near  of  kin.  But 
if  he  was  neither  bom  nor  conceived  at  that  time,  he  could 
not  claim  to  have  the  partition  re-opened.  He  could  only 
claim  to  succeed  as  heir  to  the  share  taken  by  his  grandfather ; 
and  if  the  partition  took  place  between  the  brothers,  he  could 
claim  nothing  more  than  maintenance  (o). 
Effect  of  fraud.  §  409.  It  has  been  suggested  that  a  coparcener,  other- 
wise entitled,  may  lose  his  right  to  a  share  if  he  has  been 
guilty  of  defrauding  his  coheirs.  This  view  rests  upon  a  text 
of  Mann  (p) :  "  Any  eldest  brother  who  from  avarice  shall 
defraud  his  younger  brother,  shall  forfeit  his  primogeniture,  be 
deprived  of  his  share,  and  pay  a  fine  to  the  king."  This  text  is 
explained  by  KuUuka  Bhatta  and  Jagannatha  as  meaning,  that 
the  eldest  brother  by  such  fraudulent  conduct  forfeits  his  right 
to  the  special  share  to  which  in  early  times  he  was  entitled  by 
seniority  (q).  Yajnavalkya  and  Katyayana  merely  say,  that 
property  wrongly  kept  back  by  one  of  the  co-sharers  shall 
be  divided  equally  among  all  the  sharers  when  it  is  dis- 
covered (r).  This  excludes  the  idea  that  the  fraudulent  person 
is  to  forfeit  his  whole  share,  or  even  his  share  in  the  property  so 
secreted.  The  Mitakshara  discusses  the  act  with  reference  only 
to  the  question  of  criminality.  The  author  decides  that  the  act 
is  criminal,  but  does  not  assert  that  it  is  to  be  followed  by  for- 
feiture, and  seems  to  assume  that  the  only  result  will  be  that  the 
partition  will  be  opened  up,  and  a  fresh  distribution  made  of  the 
property  wrongly  withheld  («).    The  other  conunentators  of  the 

(o)  See  thifl  subject  diBcussed  by  Peacock,  0.   J.,   Ealidas  v.   KrUkan 
Chandra,  2  B.  L.  R.  F.  B.  118-121. 
ip)  ix.  §213.  (q)  2  Dig.  564. 

(r)  Yajn.  ii.  §  126  ;  8  Dig.  398. 
{s)  Hit.  i.  9.     This  chapter  seems  to  baye  been  differently  understood  by 
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Benares  school  either  follow  the  Mitakshara,  or  pass  the  point  Frond  o!  co- 
over  without  special  notice  (t).  On  the  other  hand,  the  Bengal  i*^*'^®"®^- 
writers  are  of  opinion,  that  the  act  of  one  coparcener,  in  with- 
holding part  of  the  property  which  is  common  to  all,  is  not 
technically  theft,  and  is  not  to  be  punished  by  any  for- 
feiture (u).  The  Madras  Sudder  Court  in  one  case  followed  the 
literal  meaning  of  the  text  of  Manu,  and  held  that  it  was  a 
complete  answer  to  a  suit  for  partition  by  a  brother,  that  he  had 
committed  a  theft  of  part  of  the  paternal  property.  In  this 
decision  they  set  aside  the  opinion  of  their  senior  pundit,  who 
was  of  opinion  that  the  embezzler  of  common  property  incurred 
no  forfeiture  thereby.  The  junior  pundit  had  first  stated 
generally,  that  the  person  who  had  embezzled  part  of  the 
ImmonWrty  forfdted  aU  claim  to  share  in  the^tate.  On 
giving  in  his  written  opinion,  he  modified  this  view  by  limiting 
the  forfeiture  to  a  prohibition  of  sharing  in  the  portion  actually 
embezzled.  This  opinion  also  the  Court  set  aside,  preferring 
that  first  given  (x).  The  Court  of  the  N.  W.  Provinces  has 
arrived  at  an  exactly  opposite  conclusion,  and  has  laid  down 
that  the  wrongful  appropriation  by  one  brother  of  part  of  the 
joint  estate,  which  the  others  might  have  recovered  by  an  action 
at  law,  was  no  bar  to  a  suit  by  him  for  partition  (y).  This 
certainly  appears  to  me  to  be  the  sounder  view. 

§  410.  Any  direction  in  a  will  prohibiting  a  partition,  or  Partition 
postponing  the  period  for  partition,  is  invalid,  as  it"  forbids  the  ^^^  "  ^^  * 
exercise  of  a  right  which  is  essential  to  the  fiill  enjoyment  of 
family  property  by  Hindu  law  (z).  On  the  other  hand,  an 
agreement  between  the  members  of  a  Hindu  family  not  to  come 
to  a  partition  would  be  binding  upon  themselves.  But  unless 
the  agreement  also  contained  a  condition  against  alienation,  it 
would  not  prevent  any  of  the  parties  to  it  from  selling  his 
share,  and  would  be  no  bar  to  a  suit  by  the  vendee  to  compel  a 


Sir  Thomas  and  Mr.  Strange,  1  Stra.  H.  L.  232  ;  Stra.  Man.  §  273.  Messrs. 
West  and  BOhler  take  the  view  stated  in  the  text,  2  W.  &  B.  Introd.  11. 

(0  Sm.  Ch.  xiv.  §  4-6  ;  Madhav.  §  64  ;  V.  May,  iv.  6,%S;  Viramitrodaya, 
cited  2  W.  &  B.  Introd.  II. 

(u)  D.  Bh.  xiU.  §  2,  8-15 ;  D.  K.  S.  yiii.  ;  8  Dig.  897,  400. 

(a?)  Canacumma  v.  Naranmmak,  Mad.  Dec  of  IS58,  118. 

(y)  Kcdka  Perahad  v.  Biidrte  Sah,  3  N.  W.  P.  H.  C.  267. 

(z)  Nvbkitten  r,  ffwris  ChundeTf  F.  MacN.  323  ;  Mokundo  Loll  v.  Oonesh 
Chunder,  1  Calc.  104  ;  Jeebun  Kristo  v.  Romanath,  23  W.  R.  297. 

U  D  2 
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partition  (a).    Xor  do  I  imaorine  that  snch  an  agreement  could 
ever  bind  the  descendants  of  the  parties  to  it  (b), 
Upee  of  time.  §  411.  As  Hindu  law  contemjilates  union  and  not  partition 

as  the  normal  state  of  the  family,  it  follows  that  lapse  of  time 
is  nexer  in  itself  a  bar  to  a  jjartition.  But  the  Statute  of  Limi- 
tations win  operate  fr^m  the  time  that  a  share  is  demanded  and 
refosed  (r). 

Special  ftha-es  §  412.   ThIRD,   THE  MODE  OF  DIVISION.— The   principle  of 

Hindu  law  is  equality  of  division,  but  this  was  formerly  subject 
to  many  exceptions,  which  have  almost,  if  not  altogether,  disap- 
peared. One  of  these  exceptions  was  in  ferour  of  the  eldest 
son,  who  was  originally  entitk-d  to  a  special  share  on  partition, 
either  a  tenth  or  a  twentieth  in  excess  of  the  others,  or  some 
special  chattel,  or  an  extra  portion  of  the  flocks  (d).  Sir  H.  S. 
Maine  suggests  that  this  extra  share  was  given  as  the  reward, 
or  the  security  for  impartial  distribution  ;  and  refers  to  the 
feet  that  such  extra  privileges  were  sometimes  awarded  to 
younger  sons  {e\  or  to  the  father,  as  a  proof  that  the  right  was 
unconnected  with  the  rule  of  primogeniture  (/).  It  seems  to 
me  probable  that  the  double  share  which  the  fether  was  allowed 
to  retain  for  himself  (g),  was  the  inducement  given  to  him  to 
consent  to  a  partition,  at  the  time  when  his  consent  was  indis- 
pensable (§  217),  and  perhaps  also  was  intended  to  enable  him 
to  support  the  female  members  of  the  femily,  who  would  na- 
turally remain  under  his  care.  Among  the  Hill  tribes,  when  a 
division  takes  place,  the  family  house  sometimes  passes  to  the 
youngest,  sometimes  to  the  eldest  son  ;  but  invariably  the  son 
who  takes  the  house  takes  with  it  the  burthen  of  supporting 
the  females  of  the  femily  {h).    The  practice  of  allotting  a  larger 


(a)  Bhamdone  Gkote  r.  Anund  Chunder^  2  Hyde,  97  ;  Anund  Chandra  t. 
PrankriUo,  3  B.  L.  R.  0.  C.  14  ;  Anath  Nath  v.  Maekintoth,  8  B.  L.  R.  60. 
(6)  See  Venkatramana  t.  BramanOy  4  Mad.  H.  C.  345. 

(c)  Thakur  Durriao  Singh  r.  Dart  5i/i^A,  1  I,  A.  1  ;  Act  IX.  of  1871, 
iched.  u.  §  127. 

(d)  Apast.  xui.  §  13  ;  Baudh.  ii.  2,  §  2-5  ;  Gaut.  xxviii.  §  11,  12  ;  Vasish. 
xvii.  §  23  ;  Manu,  ix.  §  112,  114,  156  ;  Nar.  xiii.  §  13  ;  Devala,  2  Dig.  658 ; 
Vrihasp.  ib   556  ;  Harita,  ib.  558  ;  Yajn.  ii.  §  114. 

(e)  Gaut  xxviii.  §  6,  7  ;  Vasish.  xvu.  §  23 ;  Manu,  ix.  §  112. 
(/)  Early  Institutions,  197. 

Q)  Nar.  xiii.  §  12  ;  Vrihasp.  3  Dig.  44  ;  Eatyay.  ib.  53 ;  Sancb.  &  Lich. 
2  Dig.  555. 

{k)  Breeks,  Primitive  Tribes,  9,  39,  42,  6S. 
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share  to  the  father  would  naturally  survive,  though  to  a  lesser  Special  shares 
degree,  in  favour  of  the  eldest  son  as  head  of  the  family.  Under 
the  law  of  the  Mitakshara  the  practice  of  giving  an  extra  share 
to  the  father  is  now  said  either  to  be  a  relic  of  a  former  age, 
or  only  to  apply  to  a  partition  by  the  father  of  his  own  self- 
acquired  property  (i).  As  between  brothers  or  other  relations 
absolute  equality  is  now  the  invariable  rule  in  all  the  pro-  now  obsolete, 
vinces  (k),  unless  perhaps  where  some  special  family  custom  to 
the  contrary  is  made  out  (/) ;  and  this  rule  equally  applies 
whether  the  partition  is  made  by  the  father,  or  after  his 
death  (m). 

Other  grounds  of  preference  arose  in  regard  to  sons  of  dif- 
ferent rank  ;  that  is  to  say,  sons  by  mothers  of  different  caste, 
or  sons  of  the  ten  supplementary  species.  These  shared  in 
different  proportions,  or  some  absolutely  to  the  exclusion  of 
others  (n).  But  these  different  sorts  of  sons  are  long  since 
obsolete  (§  74,  83).  The  right  of  a  person  who  has  made 
acquisitions,  in  which  he  has  been  slightly  assisted  by  the  joint 
property,  to  reserve  to  himself  a  double  share,  has  already  been 
fiilly  considered  (§  260). 

§413.  Hitherto  we  have  been  considering  the  case  of  joint  T^^Ff  property 

18  self-acquired. 

property,  as  to  which  partition  was  a  matter  of  right  and  not  of 
favour.  There  is  greater  uncertainty  where  the  partition  was 
of  property  which  was  divisible  as  a  matter  of  favour  and  not 
of  right.  Under  Mitakshara  law  this  case  could  only  arise 
where  the  father  chose  to  divide  his  self-acquired  property 
among  his  sons.  It  is  quite  clear  that  the  father  might  give 
away  this  property  to  any  one  he  chose  (§  828),  and  it  would 
seem  to  follow  that  he  might  distribute  it  among  his  femily  at 
his  own  pleasure.  •  Vishnu  says,  "  If  a  fether  make  a  partition 
with  his  sons,  he  does  so  in  regard  to  his  own  self-acquired 

(i)  Mit.  i.  6,  §  7  ;  Madhav.  §  16  ;  V.  May,  iv.  6,  §  12,  13.  See  Sm.  Ch.  ii. 
1,  §  28-32,  41,  where  it  is  said  to  be  aUowable  on  a  partition  made  by  an  aged 
parent. 

{k)  Mit.  i.  2,  §  6,  i.  3,  §  1-7  ;  Sm.  Cli.  ii.  2,  §  2,  ii.  3,  §  16-24  ;  Madhav. 
§  9  ;  V.  May,  iv.  6,  §  8-11,  14,  17  ;  D.  Bh.  ui.  2,  §  27  ;  D.  K.  S.  viL 
§  12,  13. 

(/)  Sheo  Buksh  V.  Fuiteh  Singh,  2  S.  D.  265  (340)  ;  2  W.  MacN.  16. 

(»i)  Bhyrochund  v.  Jtussomunee,  1  S.  D.  28  (36)  ;  Neelkaunt  v.  Munee 
Chowdhraen,  ib.  68  (77)  ;  Taliwar  Singh  v.  Puklican  Singh,  3  S.  D.  301 
(402)  ;  Laks/imana  Badft  Naik  v.  Ramchandra,  1  Bomb.  L.  R.  561. 

(«)  Mit.  i.  8,  11^  D.  Bh.  ix.  §  12  ;  D.  K.  S.  vii.  §  19  ;  V.  May,  iv.  4,  §  27. 
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Where  property  property  by  hifl  own  pleasure "  (o).  This  of  course  may  refer 
18  se  -acquire  .  ^  j^  right  of  withholding  such  property  absolutely  from  dis- 
tribution. Other  texts  which  seem  to  leave  the  father  a  discre- 
tion as  to  allowing  larger  or  smaller  shares  to  his  sons,  may 
refer  to  the  practice  of  giving  extra  shares  to  an  elder  son,  an 
acquirer  or  the  like  (p).  The  interpretation  put  upon  these 
texts  by  the  Hindu  commentators  was,  that  even  in  r^ard  to 
self-acquired  property,  the  right  of  the  father  to  make  an  mi- 
equal  distribution  could  only  exist  where  there  was  either  a 
legal  reason,  as  in  case  of  an  elder  son's  share,  or  a  moral 
reason,  such  as  the  necessitous  state  of  one  of  the  sons,  and 
that  it  could  never  exist  where  the  act  emanated  from  mere 
partiality  or  vicious  preference  (q).  The  author  of  the  Smrid 
Ghandrica  sums  up  his  argument  upon  the  point  by  saying, ''  It 
is  hence  settled  that  unequal  distribution  made  by  the  father, 
even  of  his  own  self-acquired  property,  according  to  his  whims, 
without  regard  to  the  restrictions  contained  in  the  shastras,  is 
not  maintainable,  where  sons  are  dissatisfied  with  such  distribu- 
tion "  (r).  In  a  Madras  case,  where  a  man  had  made  a  division 
of  his  self-acquired  property,  giving  about  a  tenth  to  his  son, 
and  the  rest  to  his  wife  and  daughter,  the  Sudder  Pundits  said 
that  such  a  disposition  would  be  valid  as  regards  the  personalty, 
but  not  as  regards  the  realty  (s).  In  the  Punjab  it  is  held 
that  a  man  may  distribute  his  self-acquisitions  at  his  own 
pleasure  (t).  If  the  rule  is  anything  more  than  a  moral  pre- 
cept, it  must  depend  upon  the  distinction,  which  I  will  notice 
presently,  between  a  partition,  which  may  be  effected  by  mere 
agreement,  and  a  gift,  which  requires  delivery  of  possession. 
Bengal  law.  §  414.  In  Bengal  the  peculiar  doctrines  of  the  Daya  Bhaga 

leave  a  father  practically  at  liberty  to  dispose  of  all  his  property, 
no  matter  of  what  sort,  or  how  acquired,  at  his  own  free 
pleasure,  in  favour  of  any  one  upon  whom  he  chooses  to 
bestow  it.     One  would  exj)ect,  therefore,  to  find  that,  when 


(o)  xvii.  §  1. 

ip)  Yaj.  ii.  §  114,  116  :  Nar.  xiii.  §  15,  16. 

iq)  3  Dig.  540,  541,  546  ;  Mit.  i.  2,  §  6,  13,  14. 

\r)  Sm.  Ch.  ii.  1,  §  17-24  ;  Varadaraja,  p.   8  ;  1  Stra.  H.  L,  194  ;  2  W. 

MacN.  147,  note. 

{8)  Meinutchcf  V.  CftLtuiuhuruy  Mad.  Dec.  of  1853,  61. 
\t)  Puujal)  Cu-st.  35. 
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he  chose  to  distribute  it  among  his  sons,  he  would  be  at  liberty  By  father  in 
to  do  so  to  whatever  extent,  and  in  whatever  proportions  he  ^^' 
liked.  This,  however,  is  by  no  means  so.  Jimuta  Vahana 
draws  the  distinction  between  self-acquired  and  ancestral  pro- 
perty, saying  that  in  the  former  case  the  fether  may  give  his 
sons  greater  or  lesser  allotments  at  his  pleasure,  but  in  the 
latter  case  his  discretion  is  limited.  He  cannot  reserve  more 
for  himself  than  his  double  share  (w).  "With  regard  to  his 
sons,  he  is  also  under  restrictions.  If  the  partition  is  made  at 
the  request  of  his  sons,  he  is  bound  to  give  each  an  equal  ghare, 
the  legal  deduction  in  favour  of  the  eldest  being  alone  allowed  (aj). 
If  however  he  makes  the  partition  of  his  own  accord,  he  may 
make  a  partial  or  a  total  division.  The  former  seems  not  to 
come  under  the  rules  which  govern  a  legal  division.  The 
father  appears  still  to  remain  the  head  of  the  family,  and  to 
retain  a  certain  control  over  the  whole  property,  but  allots 
small  portions  of  it  to  his  sons,  retaining  the  right  to  take 
these  portions  back,  if  he  becomes  indigent  {y).  Where  how- 
ever the  partition  is  a  total  one,  the  same  distinction  exists 
between  his  rights  over  the  ancestral  and  self-acquired  pro- 
perty. As  regards  the  former,  the  distribution  must  be  equal 
or  uniform,  in  the  sense  of  not  being  arbitrary  ;  that  is,  any 
inequality  in  the  shares  of  the  sons  must  be  an  inequality 
prescribed,  or  at  least  permitted  by  the  law,  as  arising  from 
the  superior  age  or  merit  of  the  son  whom  he  prefers  (2).  But 
as  regards  the  self-acquired  property,  he  may  make  a  distribution 
according  to  his  own  free  will,  though  even  in  this  case  the 
preference  must  arise  from  motives  recognized  by  the  law,  on 
account  of  the  good  qualities  or  piety  of  the  one  who  is  pre- 
ferred, or  his  incapacity,  numerous  family,  or  the  like  (a). 
Whether  such  reasons  are  sufficient  to  authorise  an  unequal 
distribution  of  ancestral  property  also,  does  not  seem  clear.  In 
commenting  on  the  text  of  Karada  (xiii.  4),  "  the  father,  being 
advanced  in  years,  may  himself  separate  his  sons,  either  dis- 
missing the  eldest  with  the  best  share,  or  in  any  manner,  as 

(u)  D.  Bh.  u.  §  15-20,  35,  47,  66,  73  ;  D.  K.  S.  vL  §  16. 

{x)  D.  Bh.  ii.  §  86. 

(y)  D.  Bh.  ii.  §  57  ;  2  W.  MacN.  148  ;  D.  K.  S.  vi.  §  8. 

(z)    D.  Bh.  ii.  §  50,  76,  79.     See  as  to  extra  shares,  ib.  §  37,  42,  74. 

(a)  a  Bh.  ii.  §  74,  76,  82. 
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By  father  in         hifl  inclination  may  prompt,"  he  says  that  this  last  clause  means 
®"^  something  different  from  the  giving  of  an  extra  share  to  the 

first-bom,  but  that  the  discretion  so  allowed  is  again  restrained 
by  the  subsequent  text  (xiii.  16),  which  forbids  a  distribution 
made  under  improper  influences,  or  contrary  to  the  directions 
of  law  (b).  If  these  passages  apply  also  to  ancestral  property, 
the  result  would  be  that  the  power  of  distribution,  both  of 
ancestral  and  self-acquired  property,  would  stand  on  the  same 
footing.  The  father  might  divide  either  sort  unequally,  if  he 
coul^  find  any  justifying  pretext  in  the  superior  qualities  or 
gi'eater  necessities  of  the  son  whom  he  prefen-ed.  The  Daya 
Krama  Sangraha,  however,  limits  the  right  of  making  an 
unequal  distribution  among  sons,  in  consequence  of  their 
superior  qualifications  or  greater  necessities,  to  the  case  of 
self-acquired  property,  or  ancestral  movable  property,  such  as 
gems,  pearls,  corals,  gold  and  other  effects  (c).  As  regards 
ancestral  landed  property,  the  only  inequality  he  appears  to 
sanction  is  the  special  share  for  the  elder  son  (d).  In  the  case  of 
a  man's  own  self-acquired  property,  he  may  allot  it  as  he  chooses, 
subject  as  before  to  the  necessity  of  showing  some  proper 
ground  of  preference,  and  an  absence  of  improper  motive  (e), 

§  415.  It  is,  of  course,  obvious  that  where  a  father  is  allowed 
to  prefer  one  son  to  another  on  the  ground  of  superior'  piety  or 
moral  quahfications,  and  is  himself  constituted  as  the  sole  judge 
of  such  qualifications,  it  is  merely  another  way  of  saying  that 
he  may  distribute  the  property  as  he  chooses.  A  httle  hypocrisy 
is  all  that  is  needed  in  order  to  convert  illegality  into  lega- 
lity (/).  But  even  as  regards  ancestral  immovable  property, 
the  Bengal  pundits  appear  in  two  cases  to  have  taken  the  view 
which  is  suggested  by  Jimuta  Vahana,  rather  than  that  which 
is  expressed  by  the  D.  K.  S.,  and  to  lay  it  down  that  grounds 
of  personal  preference,  actually  existing,  wiU  justify  a  father  in 
preferring  one  son  over  another  {g).  The  only  question  that 
arises  is,  whether  the  pundits  in  the  two  last  cases  wtre  not 

(6)  D.  Bh.  ii.  §  81-85. 

(c)  D.  K.  S.  vi.  §  13,  18-20,  ace.  Jagannatha,  3  Dig.  39,  42,  and  pnndits 
in  Bhowanny  Churn  v.  Bamkaunt,  2  S.  D.  202  (259)  ;  2  W.  MacN.  2,  16. 
id)  lb.  §21. 

(e)  lb.  §  8-15.     SeeF.  MacN.  242-268. 

(/)  See  the  opinions  of  Pundits,  quoted  F.  MacN.  260  ;  3  Dig.  1. 
{fj)  F.  MacN.  260,  265. 
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speaking  of  a  gift,  and  not  of  a  partition.    I  think  tliey  were.  By  father  in 

I  liave  already  quoted  the  series  of  decisions  in  Bengal  which 

practically  affirm  the  right  of  a  father  to  do  what  he  wishes 

with  his  property.    They  seem  in  complete  conflict  with  the 

opinions  of  the  pundits  in  the  case  of  Bhowanny  Churn  v.  Rarrir 

kaunt  (h).    Now  it  will  be  observed  that    throughout  the 

opinions  of  the  pundits  in  the  latter  case,  they  directed  their 

attention  exclusively  to  the  law  of  partition,  and  only  cited 

texts  bearing  upon  that  law.     In  the  opinions  cited  in  ^  the 

other  cases,  and  referred  to  in  the  remarks  on  Bhowanny 

Chum's  case,  they  directed  their  attention  as  exclusively  to  the 

law  of  gifts,  and  only  cited  texts  showing  the  power  of  an 

owner  of  property  to  dispose  of  it  during  his  lifetime.    The 

i'act  is,  the  two  sets  of  texts  are  quite  irreconcilable.    They 

mark  different  periods  of  law.    The  former  are  a  survival  from 

the  time,  when  the  power  of  a  father  over  property  was  as 

restricted  in  Bengal,  as  it  is  now  in  the  Provinces  governed  by 

the  Mitakshara.    These  texts  probably  remained  unexplained 

away,  because  unequal  distributions  of  a  man's  whole  property 

continued  to  be  unusual.    The  texts  which  forbid  alienations 

of  particular  portions  of  it  were  explained  away,  because  such 

alienations  became  common.    Jagannatha  tries  to  reconcile 

the  two  principles  which  allow  a  gift  to  one  in  preference  to 

another,  but  forbid  a  distribution  which  gives  more  to  one 

than  another  («).    His  reasoning,  so  far  as  I  am  able  to  follow 

it,  appears  to  be,  that,  where  a  father  proceeds  to  a  partition 

with  his  sons,  he  divests  himself  of  his  property,  with  a  \*iew  to 

its  vesting  again  in  those  who  are  entitled  to  share  it  by  virtue 

of  their  affinity  to  him.    That  being  so,  it  can  only  vest  in 

such  persons,  and  in  such  proportions,  as  the  law  of  partition 

directs.     But  when  he  divests  himself  of  his  property  in  order 

to  make  a  gift,  he  immediately  vests  it  again  in  the  person,  be 

it  a  stranger  or  otherwise,  to  whom  he  delivers  the  possession. 

The  transaction  is  valid  if  it  conforms  to  the  law  of  gifts.  Now 

this  is  really  all  that  was  decided  by  the  case  of  Bhowanny 

Chum  V.  BumkaunL    The  pundits  were  unanimous  that  as  a 


(A)  2  S.  D.  202  (259)  ;  antCy  §  326.     See  this  case  discussed  by  Sir  F. 
MacN.  p.  283  ;  per  curiam,  3  Matl.  H.  C.  42,  48  ;  Wilson's  Works,  v.  76,  88. 
{i)  3  D\g.  5,  47. 
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Bhowannj 
Chum's  case. 


Result  of  cases. 


Where  only  some 
divide. 


partition  the  transaction  was  bad.  In  this  they  were  apparently 
right.  They  differed  as  to  whether  it  would  have  been  invalid 
for  want  of  possession,  if,  as  a  partition,  it  had  been  legal  As 
to  this  it  may  now  be  taken  that  their  donbts  were  onfoonded, 
and  that  actual  possession  is  not  necessary  in  order  to  make  a 
partition  final  and  binding  (§  418).  The  judges  of  the  Sudd^ 
Court  accepted  their  finding  that  the  distribution  was  ill^al. 
If  so,  it  could  only  take  effect  as  a  series  of  gifts.  But  viewed 
in  this  light  it  was  inoperative,  because  there  had  been  no 
delivery  of  possession  (§  329).  The  result  would  be,  that  a 
father  under  Mitakshara  law,  in  dealing  with  his  self-acquired 
property,  or  any  other  property  in  which  his  sons  take  no 
interest  by  birth,  and  a  father  under  Bengal  law  in  dealing 
with  any  property,  may  distribute  it  as  he  likes.  If  he  con- 
forms to  the  rules  of  partition,  the  transaction  will  be  valid 
by  mutual  agreement,  without  actual  apportionment  followed 
by  possession  ;  but  if  he  does  not  conform  to  those  rules,  then 
he  must  deliver  the  share  to  each  of  the  sharers,  so  as  to  make 
a  valid  gift  to  each. 

§  416.  A  partition  may  be  partial  either  as  regards  the 
persons  making  it,  or  the  property  divided.  Any  one  copar- 
cener may  separate  from  the  others,  but  no  coparcener  can 
compel  the  others  to  become  separate  among  themselves.  A 
fatlier  may  separate  from  all  or  from  some  of  his  sons,  remain- 
ing joint  with  the  other  sons,  or  leaving  them  to  continue 
a  joint  family  with  each  other  (ky  It  was  stated  in  two 
Bengal  cases,  that  where  one  brother  separates  from  the  others, 
and  these  continue  to  live  as  a  joint  family,  it  must  be 
presumed  that  there  has  been  a  complete  separation  of  all  the 
brothers,  but  that  those  who  continue  joint  have  re-united  (/). 
But  that  seems  to  be  merely  a  question  of  fact.  If  nothing 
appeared  but  that  one  brother  had  taken  his  share,  and  left 
the  family,  while  the  other  brothers  continued  exactly  as 
before,  it  seems  to  me  the  proper  presumption  would  be,  that 
there  never  had  been  any  severance  in  their  interests.  It  has 
been  suggested  by  Messrs.  West  and  Biihler  that  one  Bombay 


(it)  Mit.  i.  2,  §  2 ;  2  W.  &  B.  Introd.  7. 

(l)  Jadub  Chunder  v.   Bcnodbeharif  1  Hyde,  214;  Petamher  y.  Hurith 
Chunder,  15  W.  R.  200  ;  Kesabram  v.  Nund  Kuhore,  3  B.  L.  R.  A.  C.  7. 
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decision  (of  which  they  disapprove)  lays  down  that  a  grand-  Division  directed. 

father  can  by  his  will  enforce  a  state  of  division  among  his 

gi-andsons.    The  case  referred  to  appears  to  me  only  to  decide, 

that  property  may  be  devised  in  such  a  way  that  the  persons  to 

whom  it  is  bequeathed,  if  they  take  it  under  the  will,  will  take 

it  in  severalty  and  not  as  joint  tenants  (m).     Such  a  state  of 

things  would  be  quite  consistent  with  their  remaining  undivided 

in  other  respects.    Whether  a  grandfather  could  so  bequeath 

property  would  depend  upon  the  nature  of  his  interest  in  it.    If 

it  was  his  own  exclusive  property,  of  course  he  could  devise 

it  on  any  terms  he  liked.     But  if  it  was  ancestral  property, 

which  would  by  law  descend  to  his  grandsons  as  coparceners,  I 

doubt  whether  he  could  by  his  will  compel  them  to  accept 

it  with  the  incidents  of  separate  property. 

Even  where  the  division  is  only  between  certain  members  of  All  must  be 
tlie  family,  it  is  necessary  that  all  the  members  should  be  pai'^ies  *<>  s*^**- 
parties  to  it,  as  the  interests  of  all  are  necessarily  affected  by 
the  separation  of  any.    And  if  the  partition  is  effected  by  decree 
of  Court,  all  the  members  must  be  brought  before  the  Court, 
either  as  plaintiffs  or  defendants  (n). 

§  417.  Every  suit  for  a  pai-tition  should  embrace  all  the  Partition  should 
joint  family  property  (o),  unless  different  portions  of  it  lie  in  ^  complete, 
dillereut  jurisdictions,  in  which  case  suits  may  be  brought  in 
the  different  Courts  to  which  the  property  is  subject  (p)  ; 
or  unless  some  portion  of  it  is  at  the  time  incapable  of 
partition  (q).  And  if  a  member  sues  for  partition  of  property 
in  the  hands  of  the  defendant,  he  must  biing  into  hotchpot 
any  midivided  property  held  by  himself  and  thus  make  a 


(7rt)  2  W.  &  B.  Introd.  9  ;  Lakshmibai  v.  GanpcU  Moroba^  4  Bomb.  0.  C. 
150  ;5  Bomb.  0.  C.  Vl%. 

(n)  Narsimlux  v.  Ranichendra,  1  Mad.  Dec.  62  ;  Pahaladh  Singh  v,  Mt. 
LuchmunbuUyt  12  W.  R.  256. 

(o)  Manu,  ix.  §  47  ;  Dadjee  v.  WUtvl^  Bomb.  Sel.  Rep.  151  ;  Dasari  v. 
Dasari,  Mad.  Dec.  of  1861,  86  ;  JiiUtun  Monee  v.  Brojo  Mohun,  22  W.  R. 
333  ;  Nanabhai  v.  Nathahaiy  7  Bomb.  A.  C.  46  ;  per  cur,  ib  178,  affg.  2 
W.  &  B.  Introd.  17  ;  Trimhak  v.  Narayan^  11  Bomb.  71.  See  per  Phear, 
J.,  Strimati  Padmamani  v.  StHmati  Jagadambay  6  B.  L.  R.  140,  sed  qy.  ? 

{p)  Lutchmana  Row  v.  Terimnl  RoWy  4  Mad.  Jur.  241  ;  Svhba  Rau  v. 
Rama  Rau,  3  Mad.  H.  C.  376. 

iq)  Pattaravy  v.  Audivitiia,  5  Mad.  H.  C.  419  ;  Narayan  v.  Pandurang, 
12  Bomb.  148. 
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Partition  pre* 
siuned  to  be 
complete ; 


may  be  psxtial, 


or  imperfect, 


or  mifltaken. 


complete  and  fiiid  partition  (r).  Hence,  where  there  has  been 
a  partition  at  all,  tlie  presumption  is  that  it  was  a  complete  one, 
and  that  it  embraced  the  whole  of  the  family  property.^  There- 
fore il  property  is  afterwards  found  in  the  exclusive  possession 
of  one  member  of  the  family,  and  it  is  alleged  that  such 
property  is  still  undivided  and  divisible,  the  proof  of  such  an 
allegation  rests  upon  the  party  making  it  («).  But  there  may 
be  a  partial  division,  of  such  a  nature  that  the  coparcenary 
ceases  as  to  some  of  the  property,  and  continues  as  to  the  rest. 
Where  such  a  state  of  things  exists,  the  rights  of  iuheritance, 
alienation,  &c.,  differ,  according  as  the  property  in  question 
belongs  to  the  members  in  their  divided,  or  in  their  undivided 
capacity  (t)  ;  or  there  may  be  such  a  partition  as  amounts 
to  an  absolute  severance  of  the  coparcenary  between  the 
members,  although  the  whole  or  part  of  the  property  is  for 
convenience,  or  other  reasons,  left  still  unapportioned,  and 
in  joint  enjoyment.  In  that  case  the  interest  of  each  member 
is  di\nded,  though  the  property  is  undivided.  That  interest, 
therefore,  will  descend,  and  may  be  dealt  with  as  separate 
property  (m).  Or,  lastly,  there  may  be  a  partition  and  distri- 
bution which  is  intended  to  be  final,  but  some  part  of  the 
family  property  may  have  been  overlooked,  or  fraudulently 
kept  out  of  sight.  In  such  a  case,  when  the  property  is 
discovered  it  will  be  the  subject  of  a  fresh  distribution,  being 
divided  among  the  persons  who  were  parties  to  the  original 
partition,  or  their  representatives  ;  that  is,  among  the  persons 
to  whom  each  portion  would  have  descended  as  separate 
property  (x).  But  the  former  distribution  will  not  be  opened 
up  again  (j/).  Where,  however,  the  whole  scheme  of  distribu- 
tion is  fraudulent,  and  especially  where  it  is  in  fraud  of  a  minor. 


(r)  Bam  Lockan  v.  Rughobur,  15  W.  R.  Ill  ;  Laljeet  Sinr/hy.  Rajcoomar^ 
25  W.  R.  353. 

(«)  Narayan  v.  Nana  Manohur,  7  Bomb.  A.  C.  153. 

{i)  Patni  Mai  v.  Ray  Manohur,  5  S.  1>.  349  (410)  ;  Maccundat  y.  Gan- 
patrao,  Perry,  O.  C.  143  ;  1  W.  &  B.  6,  7  ;  F.  MacN.  46  ;  2  Stra.  H.  L 
387  ;  1  W.  MacN.  63. 

(u)  Appovier  v.  Rama  Subbaiyan,  11  M.  I.  A.  75  ;  Rcwun  Perskad  v.  Mi. 
Radha  Beebyf  4  M.  I.  A.  137,  1(38 ;  Narayan  v.  Ldk$hm%  Ammai,  3  Mad. 
H  C  289. 

'{x)  Mann,  ix.  §  218  ;  Mit.  i.  9,  §  1-3  ;  D.  Bh.  xiii.  §  1-3  ;  V.  May,  iv.  6, 
§  3  ;  anU,  §  409. 

(y)  D.  Bh.  xiii.  §  6  ;  3  Dig.  400. 
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it  will  be  absolutely  set  aside,  unless  the  person  injured  has  Ca«e  of  fraud, 
acquiesced  in  it,  after  full  knowledge  that  it  was  made  in 
violation  of  his  rights  (z), 

§  418.  Fourth. — As  to  what  constitutes  a  partition,  it  is  How  effected, 
undisputed  that  it  may  be  effected  without  any  instrument 
in  writing  (a).  Numerous  circumstances  are  set  out  by  the 
native  wTiters  as  being  more  or  less  conclusive  of  a  partition 
having  taken  place,  such  as  separate  food,  dwelling,  or  worship ; 
separate  enjoyment  of  the  property ;  separate  income  and 
expenditure  ;  business  transactions  with  each  other,  and  the 
like  {b).  But  all  these  circumstances  are  merely  evidence,  and 
not  conclusive  evidence  of  the  fact  of  partition.  Partition  is 
a  new  status,  which  can  only  arise  where  persons,  who  have 
hitherto  lived  in  coparcenary,  intend  that  their  condition  as  Intention 
coparceners  shall  cease.  It  is  not  sufficient  that  they  should 
alter  the  mode  of  holding  their  property.  They  must  alter,  and 
intend  to  alter  their  title  to  it.  They  must  cease  to  become 
joint  owners,  and  become  separate  owners  (c).  And  as,  on  the 
one  hand,  the  mere  cesser  of  commensality  and  joint  worship, 
the  existence  of  sepai-ate  transactions  (d),  the  division  of 
income  (e),  or  the  holding  of  land  in  separate  portions  (/),  do 
not  establish  partition,  unless  such  a  condition  was  adopted 
with  a  view  to  partition  (g) ;  so,  on  the  other  hand,  if  the 
members  of  the  family  have  once  agreed  to  become  separate  in 
title,  it  is  not  necessary  that  they  should  proceed  to  a  physical 
separation  of  the  particular  pieces  of  their  property.  "  If  there 
be  a -conversion  of  the  joint  tenancy  of  an  undivided  family  into 


(z)  Vrihasp.  3  Dig.  399  ;  Manu,  ix.  §  47  ;  D.  Bh.  xiiL  §  6  ;  Mad.  Dec.  of 
1859,  84  ;  Moro  Vuvanath  v.  Ganesh  Viihal^  10  Bomb.  444. 

(a)  Per  cur,,  4  M.  I.  A.  108. 

(6)  Nar.  xiii.  §  36-43  ;  Mit.  ii.  12  ;  D.  Bh.  xiv.  ;  3  Dig.  407-429  ;  2  W. 
MacN.  170,  n.  See  HarUh  Chunder  v.  Mokhoda,  17  W.  R.  564.  As  to  the 
effect  of  separate  performance  of  religious  rites,  see  Goldstiicker,  Administra- 
tion of  Hindu  Law,  53. 

(c)  Mere  petitions  or  declarations  of  intention  are  not  sufficient.  Mookia 
Keskee  v.  OomabuUy,  14  W.  R.  31. 

(d)  4  M.  I.  A.  168  ;  12  M.  I.  A.  640  ;  Mt  Anundeey.  Khedoo  LaU,  U 
M.  I.  A.  412  ;  Chahila  Manchand  v.  Jadavhaiy  3  Bomb.  0.  C.  87  ;  Narraina 
V.  VeeraraghaiHif  Mad.  Dec.  of  1855,  230  ;  Garikapati  v.  Sudani^  Mad.  Dec. 
of  1861,  101  ;  Kristnappa  v.  Jtamasaicmy,  8  Mad.  H.  C.  26. 

(e)  Sonatun  Bysack  v.  StrcemuUy  Jrt>g(jutisoondtre(y  8  M.  I.  A.  66. 
(/)  Runjeet  Singh  v.  A'ooer  Gujraj,  1  I.  A.  9. 

(g)  R(im  Kissen  vr  Sheonunduiiy  P.  C.  23  W.  R.  412. 
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Rarity  of 
reunion. 


Who  may 
reunite. 


a  tenancy  In  common  of  the  members  of  that  undivided  family, 
the  undivided  family  becomes  a  divided  family  with  reference 
to  the  property  that  is  the  subject  of  that  agreement,  and  that 
is  a  separation  in  interest  and  in  right,  although  not  immediately 
followed  by  a  de  facto  actual  division  of  the  subject  matter. 
This  may  at  any  time  be  claimed  by  virtue  of  the  separate 
right "  (A).  And  in  provinces  governed  by  the  Mitakshara,  if 
a  brother  so  divided  should  die  before  actual  separation  of  the 
property,  his  widow  would  succeed  to  his  share  (*). 

§  419.  Reunion  among  coparceners,  though  provided  for 
by  the  text-books,  is  of  very  rare  occurrence.  Sir  F.  Mac- 
Naghten  states  that  the  Pundits  of  the  Supreme  Court  of  Bengal 
told  him,  that  no  instance  of  the  sort  had  ever  fallen  within  their 
knowledge,  nor  had  he  himself  ever  met  with  a  case  (J),  It  is 
obvious  tliat  the  same  reasons  which  make  partitions  more  fre- 
quent will  tend  to  remove  all  motives  for  reunion. 

The  leading  text  on  this  subject  is  that  of  Vrihaspati.  "  He 
who  being  once  separated  dwells  again  through  affection  with 
his  father,  brother,  or  paternal  uncle,  is  termed  reunited."  This 
text  is  interpreted  literally  by  the  Mitakshara,  and  the  autho- 
rities of  Southern  India  and  Bengal,  as  excluding  reunion  with 
other  relations,  such  as  a  nephew,  cousin,  or  the  like  {k).  The 
writers  of  the  Mithila  school  take  these  words,  not  as  importing 
a  limitation,  but  as  offering  an  example.  Vachespati  says, 
"  The  first  principle  of  reunion  is  the  common  consent  of  both 
the  parties ;  and  it  may  either  be  with  the  coheirs  or  with  a 
stranger  after  the  partition  of  wealth  (Z)."  The  Mayukha  agrees 
with  him  so  far  as  to  hold  that  other  persons  besides  those 
named  by  Vrihaspati  may  reunite  ;  for  instance,  "  a  wife,  a 
paternal  grandfather,  a  brother's  grandson,  a  paternal  uncle's 
son,  and  the  rest  also."  But  it  restricts  the  I'eunion  to  the  per- 
sons who  made  the  first  partition  (m).  This  view  is  followed  in 
Bombay,  where  it  has  been  held  "  that  the  meaning  of  the 


(h)  Appovier  v.  Rama  Subbaiyarif  11  M.  I.  A.  75  ;  Suraneni  v.  Suraneni, 
18  M.  I.  A.  118  ;  Doorga  Perakad  v.  Mt.  KunduUf  1  I.  A.  65. 
(»)  Oajapathy  v.  GajapcUhijy  13  M.  I.  A.  497. 
(j)  F.  MacN.  107. 

{k)  Mit.  ii.  9,  §  3  ;  Sra.  Ch.  xii.  §  1  ;  D.  Bh.  xii.  §  3.  4  ;  D.  K.  S.  v.  §  4. 
{[)  Viv.  Chint.  301  ;  D.  K.  c^.  v.  §  5. 
(m)  V.  May,  iv.  9,  §  1. 
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passage  of  Vrihaspati,  which  is  the  foundation  of  the  law,  is.  Who  may 
that  the  reunion  must  be  made  by  the  parties,  or  some  of  them,  '^"°*  ' 
who  made  the  separation.  If  any  of  their  descendants  think  fit 
to  unite  they  may  do  so  ;  but  such  a  union  is  not  a  reunion  in 
the  sense  of  the  Hindu  law,  and  does  not  affect  the  inherit- 
ance "  (n).  No  such  limitation  is  to  be  found  in  any  of  the  other 
early  writers,  who  only  mention  reunion  with  reference  to  the 
law  of  inheritance.  Dr.  Mayr  looks  upon  it  as  an  innovation, 
which  grew  out  of  a  feeling  that  it  was  unjust  that  a  man,  by 
reunion  with  distant  relations,  should  disappoint  the  claims  of 
those  who  would  otherwise  have  succeeded  to  him,  in  the  event 
of  his  dying  witJiout  issue  (o). 

§  420.  As  the  presumption  is  in  favour  of  union  until  a  par-  Evitiencc. 
tition  is  made*  out,  so  after  a  partition  the  presumption  would  be 
against  a  reunion.  To  establish  it,  it  is  necessary  to  show,  not 
only  that  the  parties  already  divided  lived  or  traded  together, 
but  that  they  did  so  with  the  intention  of  thereby  altering  their 
status,  and  of  forming  a  joint  estate  with  all  its  usual  inci- 
dents (p).  The  circumstance  that  one  of  the  dividing  parties, 
being  a  minor,  continued  to  live  on  in  apparent  union  with  his 
father,  would  not  be  conclusive,  or  I  should  imagine,  even 
primd  facie  evidence  of  a  reimion  {q). 

The  effect  of  a  reunion  is  simply  to  replace  the  re-uniting  Its  effect. 
coparceners  in  the  same  position  as  they  would  have  been  in 
if  no  partition  had  taken  place.  But  with  regard  to  rights  of 
inheritance,  there  seems  to  be  some  distinction  between  co-par- 
ceners in  a  state  of  original  union,  and  of  reunion.  These  will 
be  discussed  hereafter  (§  602). 

(n)  Vitvanath  v.  KrUhnaji,  3  Bomb.  A.  0.  69  ;  Lakshmihai  v.  Qanpat 
Maroboy  4  Bomb.  0.  C.  166. 

(o)  Mayr,  130. 

Ip)  8  Dig.  512  ;  Sm.  Ch.  xii.  §  2  ;  Prankisken  v.  Mothooramohun^  10 
M.  I.  A.  403  ;  Gopal  Ckunder  v.  Kenaram^  7  W.  R.  86  ;  Ram  Huree  v. 
Trihee  Ram  Surmah,  15  W.  R.  442. 

(q)  Kuta  Bully  t.  Kuta  Ckudappa,  2  Mad.  H.  G.  285. 


CHAPTER  XVI. 

INHERITANCE. 

Principles  of  Snccessio^i  in  Case  of  Males. 

Inheritance  §  421.  We  have  uow  reached  that  point  in  the  development 

prxmeX.^^*^     of  Hindu  law  in  which  Inheritance,*properly  so  called,  becomes 

possible.  So  lon^  as  the  Joint  Family  continued  in  its  original 
purity,  its  property  passed  into  the  hands  of  successive  owners, 
but  no  recipient  was  in  any  sense  the  heir  of  the  previous  pos- 
sessor (§  243).  The  Bengal  law  made  considerable  inroads  upon 
this  system  by  allowing  the  share  of  each  member  to  pass  to  his 
own  direct  heirs  or  assignees,  and  in  this  manner  even  to  pass 
out  of  the  family  («).  But  the  rule  of  survivorship  still  governed 
the  devolution  of  the  share  where  a  coparcener  left  no  near 
heirs,  and  determined  its  amount.  When,  however,  property 
came  to  belong  exclusively  to  its  possessor,  either  as  being 
his  own  self-acquisition,  or  in  consequence  of  his  having 
separated  himself  from  all  his  coparceners,  or  having  become 
the  last  of  the  coparcenary,  then  it  passed  to  his  heir  pro- 
perly so-called.  It  must  always  be  remembered,  that  the  law 
of  Inheritance  applies  exclusively  to  property  which  was  held 
in  absolute  severalty  by  its  last  male  owner.  His  heir  is 
the  person  who  is  entitled  to  the  property,  whether  he  takes 
it  at  once,  or  after  the  interposition  of  another  estate.  If  the 
next  heir  to  the  property  of  a  male  is  himself  a  male,  then  he 
becomes  the  head  of  the  family,  and  holds  the  property  either  in 
severalty  or  in  coparcenary  (§  241)  as  the  case  may  be.  At  his 
death  the  devolution  of  the  property  is  traced  from  him.  But 
if  the  property  of  a  male  descends  to  a  female  she  does  not 
become  a  fresh  stock  of  descent.    At  her  death  it  passes  not  to 

{a)  A  nic,  §  39R,  403. 
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her  heirs,  but  to  the  heirs  of  the  last  male  holder.  And  if  that 
heir  is  also  a  female,  at  her  death  it  reverts  again  to  the  heir  of 
the  same  male,  until  it  ultimately  falls  upon  a  male  who  can 
himself  become  the  starting  point  for  a  fresh  line  of  inherit- 
ance (ft). 

§  422.  The  right  of  succession  under  Hindu  law  is  a  right  Succession  never 
which  vests  immediately  on  the  death  of  the  owner  of  the  pro-  ^  *  ^^^^ 
perty  (c).  It  cannot  under  any  circumstances  remain  in  abey- 
ance in  expectation  of  the  birth  of  a  preferable  heir,  not 
conceived  at  the  time  of  the  owner's  death.  A  child  who  is  in 
the  mother's  womb  at  the  time  of  the  death  is,  in  contemplation 
of  law,  actually  existing,  and  will,  on  his  birth,  devest  the  estate 
of  any  person  with  a  title  inferior  to  his  own,  who  haf»  taken  in 
the  meantime  (d).  So,  under  certain  circumstances,  will  a  son 
who  is  adopted  after  the  death  (e).  But  in  no  other  case  will  an 
estate  be  devested  by  the  subsequent  birth  of  a  person  who 
would  have  been  a  preferable  heir,  if  he  had  been  alive  at  the 
time  of  the  death  (/).  And  the  rightful  heir  is  the  person  who 
is  himself  the  next  of  kin  at  that  time.  No  one  can  claim 
through  or  under  any  other  person  who  has  not  himself  taken. 
Nor  is  he  disentitled  because  his  ancestor  could  not  have 
claimed.  For  instance,  under  certain  circumstances  a  daughter's 
son  would  be  heir,  and  would  transmit  the  whole  estate  to  his  issue. 
But  if  he  died  before  his  grandfather  his  son  would  never  take. 
So,  again,  a  sister's  son  will  inherit  in  certain  events,  though  his 
mother  would  never  inherit.  And  the  son  of  a  leper  or  a 
lunatic  will  inherit,  though  his  father  could  not  (g), 

§  423.  The  principle  upon  which  one  person  succeeds  to 
another  is  generally  stated  to  depend  on  his  capacity  for  bene- 

(6)  See  this  subject  discussed  post,  §  528,  et  seq. 

(c)  Retirement  into  a  religious  life,  when  absolute,  amounts  to  civil  death ; 
1  Stra.  H.  L.  185 ;  2  Big.  525 ;  V.  Darp.  10.  As  to  the  presumption  that 
death  has  taken  place,  see  Act  I.  of  1872.  ss.  107,  108. 

id)  Per  curiam,  9  B.  L.  B.  897;  LaJchi  Priya  v.  Bhairab  Chandra,  5  S.  D. 
315  (369);  Mt  BerogkahY,  Nubokissen,  Ser.  238. 

(e)  Ante,  §  169-176. 

(/)  Aulim  Ckand  v.  Bejai  Oovind,  6  S.  D.  224  (278) ;  Kewh  Chunder  v. 
Buhnopersattd,  S.  D.  of  1860,  ii.  340;  Bamasoondery  v.  Anund  Mayee,  1 
W.  R.  353;  Kalidas  v.  Krinkan  Chandra,  2  B.  L.  R.  F.  B.  103.  These  cases 
must  be  taken  as  overruling  others  which  will  be  found  at  2  W.  MacN.  84, 
98;  IS.  D.  324  (434);  5  S.  D.  46  (50);  6  S.  D.  234  (291),  and  note. 

(g)  See  per  IloUaway,  J.,  6  Mad.  H.  C.  287,  288;  and  post,  §§  479,  490, 
455,  515. 

E  £ 
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Principle  of         fiting  that  person  by  the  offering  of  funeral  oblations.     As  the 
reigiouae  cacy.  j^^^|^  Committee  remarked  in  one  case,  "There  is  in  the 

Hindu  law  so  close  a  connection  between  their  religion  and  their 
succession  to  property  that  the  preferable  right  to  perform  the 
Shradh  is  commonly  viewed  as  governing  also  the  preferable 
right  to  succession  of  property  ;  and  as  a  general  rule  Uiey 
would  be  expected  to  be  found  in  union  (A)."  I  have  already 
(§9)  suggested  that  this  principle,  while  universally  true  in 
Bengal,  is  by  no  means  such  an  infallible  guide  elsewhere.  The 
question  is  not  only  most  interesting  as  a  matter  of  history, 
but  most  important  as  determining  practical  rights.  I  shkll 
therefore  proceed  to  examine  the  principles  which  determine  the 
order  of  succession  both  under  the  Daya  Bhaga  and  the  Mitak- 
shara.  In  this  enquiry  I  shall  reverse  the  usual  order,  and 
examine  first  the  modem  or  Bengal  system  {%),  When  we  have 
seen  what  is  the  logical  result  of  the  doctrine  of  religious 
efficacy,  it  will  be  easier  to  ascertain  how  far  that  doctrine  can  be 
applicable  under  a  system  where  no  such  results  are  admitted. 
Funeral  offer-  §  424.  A  Hindu  may  present  three  distinct  sorts  of  offering 

"^gs-  to  his  deceased  ancestors  ;  either  the  entire  funeral  cake,  which 

is  called  an  undivided  oblation,  or  the  fragments  of  that  cake 
which  remain  on  his  hands,  and  are  wiped  off  it,  which  is 
called  a  divided  oblation,  or  a  mere  libation  of  water.  The 
entire  cake  is  offered  to  the  three  immediate  paternal  ancestors, 
i.e.y  father,  grandfather,  and  great-grandfather.  The  wipings, 
or  lepa,  are  offered  to  the  three  paternal  ancestors  next  above 
those  who  receive  the  cake,  ♦.«.,  the  persons  who  stand  to  him  in 
the  fourth,  fifth,  and  sixth  degree  of  remoteness.  The  libations 
of  water  are  offered  to  paternal  ancestors  ranging  seven  degrees 
beyond  those  who  receive  the  lepa,  or  fourteen  degrees  in  all 
from  the  offerer  ;  some  say  as  far  as  the  family  name  can  be 
traced.  The  generic  name  of  sapinda  is  sometimes  applied  to 
the  offerer  and  his  six  immediate  ancestors,  as  he  and  all  of 
these  are  connected  by  the  same  cake,  or  pinda.    But  it  is  more 


{h)  12  M.  I.  A.  96;  see  too  per  curiam,  9  M.  I.  A.  610 ;  12  M.  I.  A.  641; 
9  B.  L.  E.  394. 

(t)  The  whole  doctrine  of  religious  efficacy  has  been  most  elaborately  dis« 
cussed,  especially  by  the  late  Mr.  Justice  Dwarkananth  Mitter,  in  some  deci- 
sions of  the  Bengal  High  Court,  to  which  I  shall  frequently  refer.  Amrita 
Kumari  v.  Lakhinarayan,  2  B.  L.  R.  F.  B.  28;  Quru  Gobind  v.  Anand  LaU^ 
6  B.  L.  R.  15;  Oobind  Prothad  v.  Afohesh  Chundcr^  15  B.  L.  R.  35. 
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usual  to  limit  the  term  sapinda  to  the  oflTerer  and  the  three  who  Sapinda. 

receive  the  entire  cake.     He  is  called  the  sakulya  of  those  to  SaniL^^daka. 

whom  he  offers  the  fragments,  and  the  samatwddka  of  those  to 

whom  he  presents  mere  libations  of  water  (Jc),    Now,  upon  first 

reading  this  statement  one  would  suppose  the  theory  of  descent 

to  be  this  :  that  a  deceased  owner  was  related  in  a  primary  and 

special  degree  to  persons  in  the  three  grades  of  descent  next 

below  himself;  in  a  secondary,  and  less  special  degree,  to 

persons  in  the  three  grades  below  the  former  three ;  and  in 

a  still  more  remote  manner,  to  a  third  class  of  persons  extending 

to  the  fourteenth  degree  of  descent.     But  the  actual  theory  is  Theory  of 

much  more  complicated.     In  the  first  place,  sapindaship  is  '^^^o'^^P- 

mutual.    He  who  receives  offerings  is  the  sapinda  of  those  who 

present  them  to  him,  and  he  who  presents  offerings  is  the 

sapinda  of  the  person  who  receives  them.    Therefore  every  man 

stands  in  the  middle  of  seven  persons,  six  of  whom  are  his 

sapindas,  though  not  all  the  sapindas  of  each  other.   He  is  equally 

the  sapinda  of  the  three  above,  and  of  the  three  below  him. 

Further,  a  deceased  Hindu  does  not  merely  benefit  by  oblations 

which  are  offered  to  himself.    He  also  shares  in  the  benefit  of 

oblations  which  are  not  offered  to  him  at  all,  provided  they  are 

presented  to  persons  to  whom  he  was  himself  bound  to  offer 

them  while  he  was  alive.    As  Mr.  Justice  Mitter  said,  "  If  two 

Hindus  are  bound  during  the  respective  terms  of  their  natural 

life  to  offer  funeral  oblations  to  a  common  ancestor  or  ancestors, 

either  of  them  would  be  entitled  after  his  death  to  participate  in 

the  oblations  offered    by  the  survivor  to  that  ancestor  or 

ancestors  ;  and  hence  it  is  that  the  person  who  offers  those 

oblations,  the  person  to  whom  they  are  offered,  and  the  person 

who  participates  in  them,  are  recognized  as  sapindas  of  each 

other  "  (Z). 

§  425.  The  sapindas  just  described  are  all  agnates,  that  is  Agnates, 
persons  connected  with  each  other  by  an  unbroken  line  of  male 
descent.     But  there  are  other  sapindas  who  are  cognates,  or  Cognates, 
connected  by  the  female  line.    The  only  definition  of  the 

{h)  Mano,  Ui.  §  122-125,  215,  216 ;  v.  §  60;  ix.  §  186,  187;  Baudh.  L  5, 
§  1;  D.  Bh.  xi.  1,  §  37-42;  Colebrooke,  Essays  (ed.  1858),  90,  101-117. 

{D  6  B.  L.  R.  39,  citing  D.  Bh.  xi.  1,  §  38.  See  too  the  Nirnaya  Sindhu, 
cited  2  B.  L.  R.  F.  B.  34,  and  per  MiUer,  J.,  2  B.  L.  R.  F.  B.  82;  3  Dig. 
453. 
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BandhiuB.  cognate,  or  handhu  (if  it  may  be  called  one),  is  that  contained 

in  the  Mitakshara,  ii.  5,  §  3,  last  clause  :  **  For  hhinna-goira 
sapindas  are  indicated  by  the  term  handhu,**  or  as  Mr.  Cole- 
brooke  translates  it,  "  For  kinsmen  sprung  from  a  different 
femily,  but  connected  by  funeral  oblations  (m),  are  indicated  by 
the  term  cognate."  Now  the  mode  in  which  cognates  come  to 
be  connected  with  the  agnates  by  funeral  oblations  is  by  means 

Parvana  Shradh.   of  that  ceremony  which  is  called  the  Parvana  Shradh,  and 

which  is  one  of  the  principal  of  the  series  of  offerings  to  the  dead. 
"  This  ceremony  consists  in  the  presentation  of  a  certain  number 
of  oblations,  namely,  one  to  each  of  the  first  three  ancestors  in 
the  paternal  line  and  maternal  lines  respectively  ;  or,  in  other 
words,  to  the  father,  the  grandfather,  and  the  great-grandfather 
in  the  one  line,  and  the  maternal  grandfather,  the  maternal  great- 
grandfather, and  the  maternal  great-great-grandfather  in  the 
other"  (n).  This  would  give  one  explanation  of  the  texts  which 
state  that  sapindaship  does  not  extend  on  the  side  of  the  father 
beyond  the  seventh  degree,  and  on  the  mother's  side  beyond  the 
filth  (<?).  The  sapinda  who  offers  a  cake  as  handhu  is  the  fifth 
in  descent  from  the  most  distant  maternal  ancestor  to  whom  he 
offers  it.  Now,  on  the  principle  of  participation  already  stated, 
any  bandhu  who  offers  a  cake  to  his  maternal  ancestors  will  be 
the  sapinda,  not  only  of  those  ancestors,  but  of  all  other  persons 
whose  duty  it  was  to  offer  cakes  to  the  same  ancestors.  But  the 
maternal  ancestors  of  A.  may  be  the  paternal  or  maternal 
ancestors  of  B.,  and  in  this  manner  A.  will  be  the  handhu,  or 
hhtnna  gotra-sapinda  of  B.,  both  being  under  an  obligation  to 
offer  to  the  same  persons. 

Relationship  to         §  426.  Lastly.    Although  here  I  am  anticipating  the  next 

females.  chapter,  a  man  is  the  sapinda  of  his  mother,  grandmother,  and 

great-grandmother  for  a  double  reason;  first,  because  they 
become  part  of  the  body  of  their  respective  husbands,  and 


(fit)  It  will  be  seen  hereafter  that  it  is  more  than  doubtful  whether  Tijna- 
neswara  in  using  the  term  aapinda  intended  to  refer  to  funeral  oblations  at  all. 
See  post,  §  434-437. 

(n)  Per  Mr.  Justice  MUter,  6  B.  L.  R.  40;  D.  Bh.  xi.  6,  §  13,  19;  Manu, 
ix.  §  182;  3  Dig.  166,  note  by  Colebrooke  It  will  be  observed  that  the 
paternal  ancestors  are  counted  inclusive  of  the  father ;  the  maternal  exclusive 
of  the  mother.    See  too  D.  M.  iv.  §  72,  note  by  Sutherland. 

(o)  Vrhat  Manu,  cited  D.  M.  vi.  §  9;  Gautama,  ib.  §  11;  Yajn.  i.§  58.    It 

is  more  probable,  however,  that  the  original  texts  simply  stated  an  arbitrary 

'rule  as  to  the  degree  of  affinity  which  excluded  intermarriage.    See^xuf,  §  484. 
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next,  because  the  cakes  which  are  offered  to  a  man's  male  Females, 
ancestors  are  also  shared  in  by  their  respective  wives  (p).    And 
so  the  wife  is  the  sapinda  of  her  husband  ;  both  as  being  the 
surviving  half  of  his  body,  and  because  in  the  absence  of  male 
issue  she  performs  the  funeral  obsequies  (q). 
Hence  the  table  of  descents  will  stand  as  follows  :—  Tables  of 

descent. 
- L- I 

Sapindas.  Saktilyas.      Samanodakas. 


Gotraja  BhiDna'gotra 

(of  the  same  family.)       (of  different  family.) 


Males.        Females.  Bandhns 

Agnates.  (cognates.) 


§  427.  This  will  all  be  made  clearer  by  reference  to  the  Gotraja 
accompanying  diagrams.      The  owner,  who  is  called  in  the  ^^"*     ' 
Daya  Bhaga  the  middlemost  of  seven,  is  the  sapinda  of  his  own 


I ' 1 

great-great-grandfather.  great-great-uncle. 

great-grandfather. 

r— J . 

grandfather.  great-uncle. 

,  I  ,     I — , 

father.  uncle.  son. 

I            I 
«' — ' — ri    ' -> 

OwNKR.         brother.  son. 


grandson. 


1       ■ 1         ■ 1  , 

son.        daughter,      nephew.  .  grandson. 

I         I  I 

grandson,     son.     grandnephew. 

I  I 

great-grandson.  great-grandnephew. 

great-great-grandson. 

son,  grandson,  and  great-grandson,  because  they  offer  the  cake 
to  him,  and  they  are  his  sapindas,  as  he  receives  it  from  them. 
But  his  great-great-grandson  is  only  his  sahilya.    So  also  he 


(p)  Manu,  ix.  §  45;  D.  Bh.  xi.   6,  §  8;  3  Dig.  619,  598,  625;  Coleb., 
Essays,  116. 

{q)  Mit.  ii.  1,  §  5,  6;  Viy.  Chint.  290. 
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is  the  sapinda  of  his  own  father,  grandCather,  and  great-grand-  Sapindas  and 

fether,  because  he  offers  the  cake  to  them,  and  they  are  his         ^^ 

sapitidas,  because  they  receive  it  from  him.     But  he  and  his 

great-great-grandfether    are    only    sakulyas    to    each    other. 

Next  as  regards  collaterals.    The  owner  receives  no  cake  from 

his  own  brother,  but  he  participates  in  the  benefit  of  the  cakes 

which  the  brother  offers  to  his  own  three  direct  ancestors,  who 

are  also  the  three  ancestors  to  whom  the  owner  is  bound  to 

make  offerings.     So  the  nephew  offers  cake  to  his  own  three 

ancestors,  two  of  whom  are  the  father  and  grandfather  of  the 

owner ;  and  the  grandnephew  to  his  three  ancestors,  one  of 

whom  is  the  father  of  the  owner.   All  of  these,  therefore,  are  the 

sapindas  of  the  owner,  though  they  vary  in  religious  efficacy 

in  the  ratio  of  three,  two,  and  one.     But  the  highest  ancestor 

to  whom  the  great-grandnephew  offers  cakes  is  the   brother 

of  the  owner.      He  is  therefore  not  a  sapinda ;  but  he  is  a 

sakuhja,  because  he  presents  divided  offerings  to  the  owner's 

three  inmiediate  ancestors.    Similarly  the  owner's  uncle  and 

great-uncle  present  cakes  to  two  and  one  respectively  of  the 

ancestors  to  whom  the  owner  is  bound  to  present  them.     They 

are  therefore  his  sapindas.     But  the  great-great-uncle  is  not 

a  sapinda,  since  he  is  himself  the  son  of  a  sakuli/a,  and  presents 

cakes  to  persons  all  of  whom  stand  in  the  relation  of  sakulya 

to  the  owner. 

§  428.  We  now  come  to  the  bandhus,  whose  relationship  is  Bandhus. 
more  compUcated.  There  are  two  classes  of  bandhus  referred 
to  by  the  Bengal  writers,  and  who  alone  can  be  brought  within 
the  doctrine  of  religious  efficacy  (b);  those  ex  parte paterm  and 
ex  parte  maternd.  The  first  class  will  be  found  in  the  accom- 
panying pedigree.  Their  sapindaship  arises  from  the  fact  that 
they  offer  cakes  to  their  maternal  ancestors,  who  are  also  the 
paternal  ancestors  of  the  owner.  For  instance,  the  sister's  son, 
in  addition  to  the  oblations  which  he  presents  to  his  own 
father,  &c.,  presents  oblations  to  the  three  ancestors  of  his  own 
mother,  who  are  also  the  three  ancestors  of  the  owner.  The 
aunt's  son  presents  them  to  two,  and  the  grandaunt's  son  to 
one  of  his  three  ancestors.    These  persons,  therefore,  all  come 


(6)  D.  Bh.  xi.  6,  §  8-20 ;  D.  K.  a  L  10,  §  1-20.     Aa  to  other  bandhus, 
seepostf  §  437. 


424 


BENGAL  LAW  OF  SUCCESSION  TO  MALES. 


Bandhos  ex 
parte  patem&. 


Bandhns  ex 
parte  matemA. 


within  the  definition  of  bandhus,  as  being  persons  of  a  difiPerent 
family,  connected  by  funeral  oblations,  though  with  different 
degrees  of  religious  merit.  But  the  great-grandaunt's  son  is  not 
a  handhUy  because  the  ancestors  to  whom  he  presents  cakes  are 
the  mkulyaa  only  of  the  owner.  Following  out  the  same  prin- 
ciple, it  will  be  seen  that  the  grandsons  by  the  female  line  of  the 
uncle  and  the  granduncle,  of  the  brother  and  the  nephew,  are  all 
bandhns.  But  the  son  of  the  grandnephew's  daughter  is  not  a 
bandhu.  Similarly  in  the  descending  line,  the  sons  of  the  owner's 
daughter,  granddaughter,  and  great-granddaughter  are  bandhus, 
as  they  all  present  cakes  to  himself.  But  the  offerings  made 
by  the  son  of  his  great-great-granddaughter  do  not  reach  as  far 
as  the  owner,  and  therefore  he  is  not  a  bandhu.  It  will  be 
observed  that  the  above  pedigree  always  stops  with  the  son  of 
the  female  relation.  The  reason  of  this  will  be  seen  on  referring 
to  the  smaller  pedigree  in  the  same  sheet.  The  grandson  of 
the  owner's  daughter  will  present  cakes  to  his  own  paternal 
ancestors,  that  is  to  the  owner's  grandson,  and  to  X.  and  T.,  and 
also  to  his  own  maternal  ancestors,  that  is  to  B.,  C,  and  D.  But 
none  of  these  are  persons  to  whom  the  owner  is  bound  to  make 
oblations,  and  five  of  them  are  complete  strangers  to  him. 
And  so,  of  course,  it  is  in  every  other  similar  case. 

§  429.  The  bandhns  ex  parte  tnafemd  will  be  found  in  the 
next  pedigree.  They  differ  from  those  just  described  in  being 
connected  with  the  owner  through  his  maternal  ancestors  instead 
of  his  paternal  ancestors.  Those  on  the  left  side  of  the  pedigree 
are  the  agnates  of  these  maternal  ancestors,  while  those  on  the 
right  side  are  cognates,  and  are  therefore  removed  from  the 
owner  by  a  double  descent  in  the  female  line.  The  explanations 
already  given  will  render  it  unnecessary  to  go  through  the 
table  in  detail.  The  owner  is  bound  to  offer  cakes  to  his  own 
maternal  grandfather,  great-grandfather,  and  great-great-grand- 
father, and  therefore  the  other  persons  who  make  similar  offer- 
ings to  them,  or  to  any  of  them,  are  his  bandhus.  All  the 
males  in  the  table  except  the  great-grandsons  on  the  left  are 
such  bandhus, 

§  480.  The  letters  D.  B.,  D.  K.  and  M.,  attached  to  the 
steps  in  the  above  pedigrees,  point  out  which  of  the  persons 
there  described  are  specifically  enumerated  by  the  Daya  Bhaga, 
Daya  Krama  Sangraha  and  Mitakshara.     It  will  be  observed 


TABLE  OF  BANDHUS. 


425 


o 


Eh 


<1 

Eh 


^3 


H 
pq     I 

w 


pq 


«8 

I 


.a 

I 


a 


a 


»—  I 


& 


iS 


II 


d 
-S 


I- 


a 


-w 


§ 


a 


M 


t>d 


it 


S 


.1- 


3 


-d 
S 


d 


d 

^1 


S.     S 


■l-n 


b 


oo 
oo 

•s 


to 


I 


ri^ig 


04 

eo 


o"e'S' 


428  PRINCIPLES  OF  SUCCESSION  IN  CASE  OF  MAXES 

Enumeration  ia     that  verv  few  are  set  out  by  Vijnaneswara  :  that  many  uimo- 

ticed  by  him  are  named  by  the  Daya  Bhaga,  and  still  more 
which  are  omitted  by  the  Daya  Bhaga  are  supplied  by  the 
Daya  Krama  Sangraha ;  but  that  in  table  No.  I.  many  are 
wholly  passed  over  who  yet  come  within  the  definition  of 
handhu,  and  are  even  more  nearly  related  than  those  who  are 
expressly  mentioned.  The  daughter's  son  is  really  only  a 
bandhu,  though  he  is  always  placed  in  a  distinct  category  on 
grounds  which  will  be  stated  hereafter  (§  477).  But  the  sons 
of  the  granddaughter  and  great-granddaughter  offer  oblations 
direct  to  the  owner  himself,  which  no  other  bandhu  does  except 
the  daughter's  son.  Obviously,  therefore,  they  should  rank 
before  bandhus  who  only  offer  to  the  owner's  ancestors.  So  the 
son  of  the  grandniece  is  omitted,  though  he  stands  in  exactly 
the  same  relation  to  the  son  of  the  niece,  who  is  included,  as 
the  grandnephew  does  to  the  nephew  (g).  At  one  time  it  was 
supposed  that  no  bandhu  could  be  recognized  who  was  not 
expressly  named  in  the  authorities  which  governed  each  pro- 
vince. On  this  ground  the  sister's  son  (h),  and  the  granduncle's 
daughter's  son  were  rejected  in  Madras  («)  ;  and  the  sons  of  the 
granddaughter  and  great-granddaughter  (k),  and  the  son  of  the 
uncle's  daughter  in  Bengal  (/).  But  it  is  now  settled,  after 
an  unusually  full  discussion  of  the  whole  subject,  that  the 
examples  given  in  the  different  commentaries  are  illustrative 
and  not  exhaustive,  and  that  if  any  one  comes  within  the  defi- 
nition of  a  bandhu  he  is  entitled  to  succeed  as  such,  although 
he  is  nowhere  specifically  named  (m). 

§  482.  I  have  now  pointed  out  the  manner  in  which  the 
principle  of  religious  efl&cacy  applies  to  the  different  male  heirs 
who  are  recognized  by  Bengal  law.  As  to  the  grounds  upon 
which  one  heir  is  preferred  to  another,  the  following  rules  may 
be  laid  down. 

(g)  His  title  has  recently  been  affirmed,  Kcuhee  Mohun  v.  Baj  Oobind,  24 
W.  R.  229. 

{h)  See  post,  §  490. 

(i)  Kisaen  Lallak  v.  JavaUa  Prasad,  8  Mad.  H.  C.  346. 

{k)  2  W.  MacN.  81;  contra,  8  Dig.  630. 

(Q  Oobindo  V.  Woomtih  Chunder,  W.  R.  Sp.  No.  176,  overruled  by  Ouru 
0(^ind  V.  Anand  LaU,  5  B.  L.  R.  15. 

(m)  Oridhari  Loll  v.  Bengal  Qovemmtnt,  12  M.  I.  A.  448;  Amrita  Ku- 
mari  v.  LakkinarayeUy  2  B.  L.  R.  F.  B.  28;  Chiru  Gobind  v.  Anand  Loll, 
5  B.  L.  R.  15. 
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1.  Each  class  of  heirs  takes  before,  and  excludes  the  whole  of  Principles  of 
the  succeeding  class.  "  The  sapindas  are  allowed  to  come  in  ^"  ^^^' 
before  the  sakulyas,  because  undivided  oblations  are  considered 
to  be  of  higher  spiritual  value  than  divided  ones ;  and  the 
sakulyas  are  in  their  turn  preferred  to  the  samanodakasy  be- 
cause divided  oblations  are  considered  to  be  more  valuable  than 
libations  of  water  "  (n). 

•  2.  The  offering  of  a  cake  to  any  individual  constitutes  a 
superior  claim  to  the  acceptance  of  a  cake  from  him,  or  the 
participation  in  cakes  offered  by  him.  On  this  ground  the 
male  issue,  widow,  and  daughter's  son  rank  above  the  ascen- 
dants, or  the  brothers  who  offer  exactly  the  same  number  of 
cakes  as  the  deceased  (o). 

8.  Those  who  offer  oblations  to  both  paternal  and  maternal 
ancestors  are  superior  to  those  who  offer  only  to  the  paternal. 
Hence  the  preference  of  the  whole  to  the  half-blood  {p). 

4.  "  Those  who  are  competent  to  offer  funeral  cakes  to  the 
paternal  ancestors  of  the  deceased  proprietor,  are  invariably  pre- 
ferred to  those  who  are  competent  to  offer  such  cakes  to  his 
maternal  ancestors  only  ;  and  the  reason  assigned  for  the  dis- 
tinction is,  that  the  first  kind  of  cakes  are  of  superior  religious 
efficacy  in  comparison  to  the  second."  And  this  rule  extends 
so  far  as  to  give  a  preference  to  one  who  offers  a  smaller  number 
of  the  superior  oblations  over  one  who  offers  a  larger  number  of 
the  inferior  sort  (g). 

5.  "  Similarly  those  who  offer  larger  numbers  of  cakes  of  a 
particular  description  are  invariably  preferred  to  those  who  offer 
a  less  number  of  cakes  of  the  same  description  ;  and  where  the 
number  of  such  cakes  is  equal,  those  that  are  offered  to  nearer 
ancestors  are  always  preferred  to  those  offered  to  more  distant 
ones." 

"  The  same  remarks  are  equally  applicable  to  the  sakulyas 
and  samanodakas  "  (r). 


(»)  Per  Muter,  J.,  5  B.  L.  R.  38;  approved  15  B.  L.  R.  47. 

(o)  3  Dig.  499,  603 ;  D.  Bh.  xi.  1,  §  32-40,  43 ;  xL  2,  §  1,  2;  xi.  5,  §  8. 

{p)  3  Dig.  480,  519;  D.  Bh.  xi.  5,  §  12. 

\q)  Per  MiUer^  J.,  5  B.  L.  R.  39;  Oobmd  Prothad  v.  Mohesh  Chunder, 
15  B.  L.  B.  35.     See  this  case,  post,  §  496. 

(r)  Per  MUter,  J.,  5  B.  L.  R.  39 ;  approved  15  B.  L.  B.  47;  Khebtur  Oopal 
V.  Poomo  Chunder,  15  W.  R.  482. 
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Cognatefl  not 
postponed  to 
AgnatoB. 


Beligioiu 
principle  not  the 
rule  of  the 
Mitakshara. 


Meaning  of 
'sapinda.' 


The  resnlt  of  these  rules  in  Bengal  ib,  that  not  only  do  all 
the  bandhus  come  in  before  any  of  the  mJculyas  or  scmianodakas, 
bat  that  the  bandhtis  themselves  are  sifted  in  and  out  among 
the  agnates,  heirs  in  the  female  line  frequently  taking  before 
very  near  sapindas  in  the  direct  male  line,  on  the  principle  of 
superior  religious  efficacy  («).  In  fact,  if  the  test  of  religious 
efficacy  is  once  admitted,  no  other  arrangement  would  be 
logically  possible. 

§  483.  When  we  go  a  stage  back  to  the  Mitakshara,  and  still 
more  to  the  actual  usage  of  those  districts  where  Brahmanical 
influence  was  less  felt,  the  whole  doctrine  of  religious  efficacy 
seems  to  disappear.  In  the  chapters  which  treat  of  succession, 
the  Daya  Bhaga  and  the  Daya  Krama  Sangraha  appeal  to  that 
doctrine  at  every  step,  testing  the  claims  of  rival  heirs  by  the 
numbers  and  nature  of  their  respective  offerings.  The  Mitak- 
shara never  once  alludes  to  such  a  test.  No  doubt  it  refers  to 
the  distinction  between  sapindas  and  samanodakas,  and  states 
that  the  former  succeed  before  the  latter,  and  that  the  fonner 
offer  the  funeral  cake,  while  the  latter  offer  libations  of  water 
only.  But  this  distinction  is  stated,  not  as  evidencing  different 
degrees  of  religious  merit,  but  as  marking  different  degrees  of 
propinquity.  The  claims  of  rival  heirs  are  determined  by  tie 
latter  test,  not  by  the  former.  Persons  who  confer  high  reh- 
gious  benefits  are  postponed  to  persons  who  confer  hardly  any. 
Persons  who  confer  none  whatever  are  admitted  as  heirs,  for  no 
other  reason  than  that  of  affinity. 

§  434.  Throughout  the  Mitakshara  Mr.  Colebrooke  invari- 
ably translates  the  word  sapinda  by  the  phrase  "  connected  by 
funeral  oblations,"  and  this  gives  the  appearance  of  a  continued 
reference  by  the  author  to  religious  rites.  But  there  \a  every 
reason  to  suppose  that,  in  using  the  word  sapmda,  Yijnanes- 
wara  was  thinking  of  propinquity,  and  not  of  religious  offer- 
ings.  In  another  part  of  his  work,  which  has  not  been  trans- 
lated (t),  where  he  is  commenting  on  the  text  of  Tajnavalkya 
(i.  §  5)  which  forbids  a  man  to  marry  his  sapinda,  he  define 
sapindaship  solely  as  a  matter  of  affinity,  without  any  reference 


{$)  D.  Bh.  xi.  6 ;  D.  K.  S.  i.  10;  8  Dig.  528,  529.     See  post,  %  495. 
(t)  It  wiU  be  found  in  1  W.  &  B.  141.    It  is  also  referred  to  by  Mr.  Justice 
Hitter,  2  B.  L.  B.  F.  B.  33,  and  by  Mr.  Justice  West,  8  Bomb.  0.  0.  262. 


UNDER  MITAKSHARA  LAW.  429 

to  the  capacity  to  offer  religious  oblations,  and  so  as  to  include  Sapinda  denotes 
cases  where  no  such  capacity  exists.  He  says,  "  sapinda  re-  *^^*y* 
lationship  arises  between  two  people  through  their  being  con- 
nected by  particles  of  the  one  body."  Hence  he  states  that  a  man 
is  the  sapinda  of  his  paternal  and  maternal  ancestors,  and  his 
paternal  and  maternal  uncles  and  aunts.  "  So  also  the  wife  and 
the  husband,  because  they  together  beget  one  body.  In  like 
manner  brothers'  wives  are  sapinda  relations  to  each  other, 
because  they  produce  one  body  (the  son)  with  those  who  have 
sprung  from  one  body."  He  then  observes  that  this  principle, 
if  carried  to  its  extreme  limits,  would  make  the  whole  world 
akin,  and  proceeds  to  comment  on  the  text  of  Yajnavalkya  (w) 
as  follows  : — 

"  On  the  mother's  side,  in  the  mother's  line,  after  the  fifth, 
on  the  father's  side,  in  the  father's  line,  after  the  seventh 
(ancestor),  the  sapinda  relationship  ceases,  and  therefore  the 
word  sapinda,  which  on  account  of  its  etymological  import 
(connected  by  having  in  common  particles  of  one  body)  (a?), 
would  apply  to  aU  men,  is  restricted  in  its  signification ;  and 
thus  the  six  ascendants,  beginning  with  the  father,  and  the  six 
descendants,  beginning  with  the  son,  and  one's-self  (counted) 
as  the  seventh  (in  each  case),  are  sapinda  relations.  In  case 
of  a  division  of  the  line  also,  one  ought  to  count  up  to  the 
seventh  (ancestor),  including  him  with  whom  the  division 
begins  {e.g.,  two  collaterals,  A.  and  B.,  are  sapindas,  if  the 
common  ancestor  is  not  further  removed  from  either  of  them 
than  six  degrees),  and  thus  must  the  counting  of  the  sapinda 
relationship  be  made  in  every  case." 

§  435.  It  will  be  remarked  that  in  this  passage  the  author  Includes 
does  not  notice  the  distinction  between  those  who  offer  un-  "^'^^y**' 
divided  oblations,  and  those  who  offer  divided  oblations.    Nor 
does  he  in  the  corresponding  part  of  his  treatise  on  Inherit- 
ance (y),  where  he  divides  the  Ooiraja,  or  Gentiles,  into  two 

(«)  Yajn.  i.  §  52,  63.  **  A  man  should  marry  a  wife  who  is  not  his  sapinda, 
one  who  is  further  removed  from  him  than  five  degrees  on  the  side  of  the  mother, 
and  seven  degrees  on  the  side  of  the  father. " 

{x)  Sapinda  b  compounded  from  samana^  equal  or  the  same,  and  pinda, 
body  or  lump.  As  applied  to  funeral  rites  the  pinda  is  the  ball  or  lump  into 
which  the  funeral  cake  was  made  up.  I  am  informed  by  very  high  Sanskrit 
authorities  that  the  application  of  the  word  sapinda  in  the  text  is  peculiar  to 
Vijnaneswara. 

{y)  Mit.  ii.  5. 
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Theory  of  claases  only — those  connected  by  funeral  oblations  of  food,  ex- 

aw^rding  to  the    tending  to  seven  degrees,  and  those  connected  by  libations  of 
Mitakahara.         water,  extending  to  the  fourteenth  degree,  or  even  further. 

From  this  passage  Messrs.  West  and  Biihler  draw  the  con- 
clusions that,  "  1,  Vijnaneswara  supposes  the  sapinda  relation- 
ship to  be  based,  not  on  the  presentation  of  fdneral  oblations, 
but  on  descent  from  a  common  ancestor,  and,  in  the  case  of 
females,  also  on  marriage  with  descendants  from  a  common 
ancestor  ;  2,  That  all  blood-relations  within  six  degrees,  to- 
gether with  the  wives  of  the  males  amongst  them,  are  sapmda 
relations  to  each  other  (2)."  And  with  reference  to  his  defini- 
tion of  handhu  (Mit.  ii.  5,  §  8),  they  say,  "  It  would  seem  that 
Vijnaneswara  interpreted  Yajnavalkya's  term  handhu  as  mean- 
ing relations  within  the  sixth  degree  who  belong  to  a  different 
femily  ; "  or  at  least  that  all  such  persons  who  come  under  the 
term  saptTida,  according  to  the  definition  given  in  the  Achara- 
kanda,  are  included  in  the  term  handhu  (a)." 
Ajcnaws  exclude  §  ^^^-  "^^^  preference  of  consanguinity,  or  femily  relation- 
cognatea.  ship,  to  efficacy  of  religious  offerings,  is  fiirther  shown  by  the 

rule  laid  down  in  the  Mitakshara,  and  the  works  which  follow 
its  authority,  according  to  which  the  handhus,  or  relations 
through  a  female,  never  take  until  the  direct  male  line,  down 
to  and  including  the  last  aamanodaca,  has  been  exhausted  {h). 
A  stronger  instance  than  this  could  not  be  imagined,  since,  as 
has  been  already  shown,  many  of  the  handhus  are  not  only 
sapindas,  but  very  close  sapindas,  while  the  fourteenth  from  a 
common  ancestor  is  scarcely  a  relation  at  all,  and  certainly 
possesses  religious  efficacy  of  the  most  attenuated  character. 
And  so,  whether  the  Mitakshara  agrees  with  the  Daya  Bhaga, 
or  disagrees  with  it,  the  reasons  offered  always  show  that  the 
governing  idea  in  the  author's  mind  was  that  propinquity,  not 
religious  merit,  was  the  test  of  heirship.     For  instance,  Jimuta 


(2)  1  W.  &  B.  143.  See  too  D.  M.  vi  §  10,  32,  where  the  relation  of 
sapinda  is  said  to  rest  on  two  grounds,  consanguinity  and  the  offering  of 
funeral  oblations. 

(a)  1  W.  &  B.  177. 

{b)  Nar.  xiii.  §  51;  Mit.  ii.  6  and  6;  Viv.  Chint.  297-299;  V.  May,  iv.  8, 
§  22 ;  RutchepuUy  Dutt  v.  Rajender  Narain^  2  M.  I.  A.  1 32 ;  Srimati  Dthia 
V.  Kootid  Lutak,  4  M.  I.  A.  292 ;  Bhyah  Bam  Singh  v.  Bhyah  Vgur  Simgk^ 
13  M.  I.  A.  ;^73 ;  Thakoor  Jecbiuitk  Singh  v.  Ct.  of  Wards,  2  I.  A.  163.  See 
also  cases  in  the  N.  W.  P.,  cited  6  B.  L  E.  449;  1  W.  &  B.  138. 


i 
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Vahana  prefers  the  father  to  the  mother,  because  he  presents  Propinquity  not 
two  oblations  in  which  the  deceased  son  participates,  while  the  tesTS^eirsMp. 
mother  presents  none  (c).  Vijnaneswara  takes  exactly  the 
opposite  view,  on  the  ground  that, "  since  her  propinquity  is 
greatest,  it  is  fit  that  she  should  take  the  estate  in  the  first 
instance,  conformably  with  the  text  *to  the  nearest  sapinda 
the  inheritance  next  belongs.' "  And  he  goes  on  to  say,  "  Nor 
is  the  claim  in  virtue  of  propinquity  restricted  to  sajnndas,  but, 
on  the  contrary,  it  appears  from  this  very  text  that  the  rule  of 
propinquity  is  eflPectual,  without  any  exception,  in  the  case  of 
samanodakas,  as  well  as  other  relatives,  when  they  appear  to 
have  a  claim  to  the  succession"  (d).  So  he  agrees  with  Jimuta 
Vahana  in  preferring  the  whole  blood,  among  brothers,  to  the 
half.  But  he  rests  his  preference  on  the  same  text  "to  the 
nearest  sapinda,  &c.,"  saying,  very  truly,  that  "  those  of  the 
half-blood  are  remote  through  the  difference  of  mothers ; " 
while  the  Daya  Bhaga  grounds  it  on  the  religious  principle, 
that  the  brother  of  the  whole-blood  oflTers  twice  as  many  obla- 
tions in  which  the  deceased  participates,  as  the  brother  of  the 
half-blood  (e).  So  the  right  of  a  daughter  to  succeed,  is  rested 
by  Jimuta  Vahana  upon  the  funeral  oblations  which  may  be 
hoped  for  from  her  son,  and  the  exclusion  of  .widowed,  or 
barren,  or  sonless  daughters,  is  the  natural  result  (/).  The 
Mitakshara  follows  Vrihaspati  in  basing  her  claim  upon  simple 
consanguinity.  "As  a  son,  so  does  the  daughter  of  a  man 
proceed  from  his  several  limbs.  How  then  should  any  other 
person  take  her  father's  wealth  ?  "  And  he  excludes  neither 
the  widowed  nor  the  barren  daughter,  but  prefers  one  to 
another,  according  as  she  is  unmarried  or  married,  poor  or 
rich  ;  that  is,  according  as  she  has  the  best  natural  claim  to 
be  provided  for  (g). 

§  437.  When  we  come  to  the  enumeration  of  handhus,  in  Bandhus. 
Mit.  ii.  6,  it  appears  pretty  clear  that  they  do  not  depend  upon 
any  such  principle  of  community  in  religious  offerings,  as  is 
supposed  to  be  laid  down  in  the  definition  at  Mit.  ii.  5,  §  3  (A). 


(c)  D.  Bh.  xi.  3,  §  3.  {d)  Mit.  ii.  3,  §  3,  4. 

(c)  Mit.  ii.  4,  §  5;  D.  Bh.  xi.  6,  §  12. 

(/)  D.  Bh.  xi.  2,  §  1-3,  17.  {g)  Mit.  ii  2,  §  2-1. 

{h)  See  ante,  §  425,  435. 
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Bandbns  do  not 
depend  on 
religious  merit. 


It  is  said,  "  Cognates  are  of  three  kinds  ;  related  to  the  person 
himself,  to  his  father,  or  to  his  mother,  as  is  declared  by  the 
following  text : — *  The  sons  of  his  own  fiather's  sister,  the  sons 
of  his  own  mother's  sister,  and  the  sons  of  his  maternal  uncle, 
most  be  considered  as  his  own  cognate  kindred.  The  sons  of 
his  Other's  paternal  aont,  the  sons  of  his  Other's  maternal 
aunty  and  the  sons  of  his  father's  maternal  uncle,  must  be 
deemed  his  father's  cognate  kindred.  The  sons  of  his  mother's 
paternal  aunt,  the  sons  of  his  mother's  maternal  aunt,  and  the 
sons  of  his  mother's  maternal  uncles,  must  be  reckoned  his 
mother's  cognate  kindred  (*).  Here,  by  reason  of  near  aflBnity, 
the  cognate  kindred  of  the  deceased  himself  are  his  successors 
in  the  fii-st  instance  ;  on  feilure  of  them,  his  fether's  cognate 
kindred,  or,  if  there  be  none,  his  mother's  cognate  kindred. 
This  must  be  understood  to  be  the  order  of  succession  here 
intended."  Now,  if  we  look  back  to  the  pedigrees  already 
given  (§  428,  429),  we  shall  find  that  the  sons  of  the  father's 
sister,  and  the  sons  of  the  father's  paternal  aunt^  come  in 
among  the  handhua  ex  parte  paiernd  of  the  Bengal  scheme, 
and  are  indicated  by  the  letter  M.  So  the  sons  of  his  mother's 
sister,  and  of  his  maternal  uncle,  and  of  his  mother's  paternal 
aunt,  come  in  among  the  handhus  ex  parte  matemd,  and  are 
similarly  indicated.  The  others  named  by  the  Mitakshara  do 
not  occur  in  those  lists,  and  are  nowhere  referred  to  by  any 
Bengal  authority.    The  accompanying  diagrams  will  show  that 
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they  could  not  possibly  be  brought  within  any  system  which 
depends  on  religious  merit.  Here  it  will  be  seen  that  the  sons 
of  the  father's  maternal  aunt,  and  of  the  father's  maternal 
uncle,  that  is  the  father's  cognate  kindred  on  his  mother's 
side,  are  only  connected  with  the  owner  through  his  paternal 


(i)  This  is  the  con-ect  translation  of  the  text.  See  2  W.  MacN.  96 ;  Sm. 
Ch.  xi.  5,  §  14;  2  B.  L.  R.  F.  B.  37.  In  Mr.  Colebrooke's  translation  the  first 
clause  is  obviously  incorrectly  given. 
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grandmother.  Now  neither  of  these  persons  presents  offerinj]^ 
to  any  one  to  whom  the  owner  presents  them.  Their  offerinjj^ 
are  presented  to  A.  and  his  ancestors.  Those  of  the  owner  are 
presented  to  his  fether's  line,  and  to  his  mother's  line,  that  is, 
the  line  of  X.  (k).  Consequently  their  offerings  are  neither 
shared  in  by  the  owner,  nor  do  they  operate  in  discharge  of 
any  duty  which  he  is  bound  to  perform.     Similarly  the  sons 

^'  Cognates  through 

I  ~^     1  ;  ;^     ;      l  mother's  mother. 

X.  =    maternal  mothers  maternal  mother  b  maternal 

grandmother.  uncle.  aunt 

Y  .  =    mother.  son  (M.).  son  (M.). 

I 

Owner. 

of  the  mother's  maternal  uncle  and  aiuit,  that  is  the  mother's 
cognate  kindred,  on  her  mother's  side,  are  only  connected  with 
the  owner  through  his  maternal  grandmother.  The  same 
observation  as  before  applies  to  them.  Their  offerings  are 
presented  to  A.  and  his  line.  Those  of  the  owner  are  pre- 
sented to  the  lines  of  Y.  and  X.,  that  is,  to  his  own  male 
ancestors,  and  those  of  his  mother.  Here  again  there  is  no 
conceivable  conmiunity  of  religious  benefit.  On  the  other 
hand,  when  we  apply  "  the  reasim  of  near  affinity,"  on  which 
Vijnaneswara  himself  bases  the  heirshij),  the  whole  thing  is  as 
simple  as  possible.  The  first  of  the  three  classes  contains  the 
owner's  first  cousins  ;  the  second  contains  his  father's  first 
cousins,  and  the  third  contains  his  mother's  first  cousins.  All 
of  these  arc  postponed  to  the  samanodakas,  l)ecause  they  are 
connected  tln^ough  a  female,  and  are  therefore  members  of  a 
different  family  fi'om  that  of  the  owner.  But  when  they  are 
admitted,  they  are  brought  in  upon  natural  principles.  No 
other  explanation  can  1x3  required,  except  by  those  who  persist 
in  distorting  the  plain  meaning  of  the  Mitakshara,  in  order  to 
find  in  it  something  which  never  was  there.  Tlie  Bombay 
authorities  even  go  fai-ther  than  the  letter  of  the  ^litakshara, 


(Jc)  This  is  not  only  clear  on  principle  (§  42.')),  but  I  have  ascertained  by 
inquiry  from  very  learned  natives  both  in  liengal  and  Madras,  that  a  man  is 
under  no  obligation  to  present  any  offerings  to  his  grandmother's  ancestors. 
See  too  Jaganuatha,  3  Dig.  tiu2. 

F   F 
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as  they  include  under  the  term  handhu  females  such  as  the 
daughters  of  a  brother  or  of  a  sister,  who  can  make  no  offerings 
at  all  (I), 
Early  principles        §  43^    L^t  US  now  go  a  Stage  further  back,  and  try  to  find 

of  succession.  .  '  j 

out  what  was  the  original  law  as  to  religious  obligations,  and 

how  for  it  was  connected  with  the  right  of  succession.  I  have 
abeady  suggested  that  the  practice  of  offerings  to  the  dead  was 
connected  with  that  Ancestor  worship,  w^hich  was  common  to  all 
the  leading  Aryan  races  (§  59).  Those  offerings  would  neces- 
sarily be  made  by  the  direct  male  descendants  of  the  deceased  in 
the  order  of  their  nearness.  The  character  of  those  offerings,  and 
the  strictness  of  the  obligation  to  make  them,  would  naturally 
vary  according  to  the  remoteness  of  the  offerer  from  the 
ancestor.  The  rule,  as  we  have  seen  (§  424),  was  in  accordance 
with  what  might  have  been  expected.  The  devolution  of  the 
property  would  naturally  be  in  exactly  the  same  line,  partly 
because  the  whole  organization  of  the  femily  would  be  broken  up 
if  its  property  were  allowed  to  pass  through  females  to  persona 
of  a  different  family  or  tribe  (m) ;  and  partly  because  the  direct 
males  had  a  double  claim,  as  being  not  only  the  descendants,  but 
the  worshippers  of  the  deceased.  Collateral  relations  through 
females  who  belonged  to  a  different  family,  with  a  different  line 
of  ancestors,  would  be  under  no  obligation  to  make  offerings, 
and  would  have  no  right  to  inherit.  Now  this  seems  to  be 
exactly  what  is  laid  down  in  the  early  treatises.  The  obligation 
to  offer  cakes,  divided  oblations  and  libations  of  water,  is  set  out, 
and  it  is  also  said  that  the  inheritance  goes  in  order  to  the 
sapindasy  sakult/as,  aiid  samanodakas.  Immediately  after  these 
it  passes  to  strangers,  such  as  the  spiritual  preceptor,  the  pupil, 
learned  Brahmans,  or  the  King  (w).  The  only  person  of  a  differ- 
ent family  who  is  ever  stated  to  be  under  an  obligation  to  perform 
funeral  rites,  or  to  have  a  right  to  inherit,  is  the  daughter's 
son  ((?).    But  he  is  always  treated  as  being  in  an  exceptional 


(0  1  W.  &  R  178,  183.     See  posty  §  501. 

(m)  See  Maine,  Anc.  Law,  149;  Punjab  Oust.  11,  16,  25,  37,  48,  51. 

(n)  Mann,  ix.  §  185-189;  Apa«t.  ii.  14,  §  2-5;  Baudh.  i.  5,  §  1-3;  Gtaot. 
xxviii.  §  18 ;  Vasish.  xvii.  §  29-31;  Vish.  xvii.  §  4-16 ;  Nar.  xiii.  §  51.  The 
word  handhavas  in  the  last  two  authorities  is  translated  by  Mr.  Colebrooke 
remoter  kinsmen,  and  appears  to  refer  to  persons  of  the  same  family. 

(o)  Manu,  ix.  §  127-133,  139,  140. 
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position,  the  reasons  for  which  will  be  discussed  hereafter  ( §  477) ;  Religious  duty 
he  does  not  take  as  a  hatidhu,  which  m  strictness  he  is,  but  very  ^jj^  ^."^  ^"^ 
high  up  in  the  line  of  agnates.  It  would  appear  then  that  a  inheritance, 
man  did  not  inherit  because  he  performed  funeral  rites,  or  made 
religious  offerings.  He  inherited  because  he  was  the  nearest  of 
kin  to  the  deceased,  and  he  made  religious  offerings  for  exactly 
the  same  reason.  In  the  majority  of  cases  the  heir, to  the  estate 
would  also  be  a  person  who  was  bound  to  offer  the  funeral  cake. 
But  the  mere  fact  of  succession  to  the  estate  would  carry  with  it 
the  obligation  to  perform  all  rites  which  were  needed  for  the 
repose  of  the  deceased,  just  as  it  entailed  the  duty  of  discharging 
his  debts  (/?).  Accordingly,  when  a  pupil  is  heir  he  performs 
the  funeral  rites,  and  it  is  stated  generally,  "  He  who  takes  the 
estate  shall  perform  the  obsequies  (§')."  Accordingly  Mr.  Cole- 
brooke  says,  "  It  is  not  a  maxim  of  the  law  that  he  who  per- 
forms the  obsequies  is  heir,  but  that  he  who  succeeds  to  the 
property  must  perform  them  (r)."  And  in  a  remark  appended 
by  him  to  the  case  of  Dutnarain  v.  Ajeet  Singh  (5),  he  says,  in 
reference  to  the  texts  just  quoted,  "  These  passages  do  not  imply 
that  the  mere  act  of  celebrating  the  funeral  rites  gives  a  title  to 
the  succession,  but  that  the  successor  is  bound  to  the  due  per- 
formance of  the  last  rites  for  the  person  whose  wealth  has 
devolved  on  him."  This  is  also  the  view  taken  by  Dr.  Mayr  (/). 
He  says,  "  The  descent  of  the  inheritance  was  not  regulated  by 
the  offerings  to  the  dead,  as  0am  supposes.  Those  offerings, 
and  the  whole  system  of  ancestor-worship,  date  from  a  period  at 
which  the  idea  of  a  partition  had  not  arisen.  In  later  times, 
however,  when  partition  was  resorted  to,  it  became  necessary  to 
define  who  should  offer  the  funeral  cake,  and  to  whom  it  should  be 
offered.  Naturally  this  duty  fell  upon  those  who  took  the 
inheritance  (w).     In  earlier  times  it  would  have  been  impossible 

( p)  The  due  performance  of  sacrifices  was  one  of  the  three  debts.  Manu, 
Yi.  §  85,  36. 

(q)  Vrihasp.  Smriti,  3  Dig.  545 ;  Vish.  ib.  540 ;  Satatapa,  ib.  625 ;  Gold- 
stucker,  13;  per  cur.,  13  M.  L  A.  390;  Sm.  Ch.  xi.  6,  §  10,  note  (2) ;  but 
see  per  MUtcr,  J.,  5  B.  L.  R.  38. 

(r)  2  Stra.  H.  L.  242. 

(#)  1  S.  D.  20  (26). 

(t)  Ind.  Erbrecht,  85. 

(u)  See  Gbldstiicker,  36,  ct  seq.,  where  he  points  out  that  all  ceremonies 
involving  expense  must  be  performed  by  the  head  of  the  family,  who  is  in 
possession  of  the  property. 

F  r  2 
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to  mark  out  any  particular  individual,  because  each  succeeding 
generation  stood  in  the  relation  of  descendant  to  the  whole 
generation  which  preceded  it,  and  not  any  particular  person  to 
any  other  particular  person.  But  when  we  find  in  a  text  of 
Manu  that  the  great-grandson  must  offer  the  cake,  we  may  infer 
that  this  duty  resulted  from  the  fact  that  he  inherited." 
Great-grandson  §  433  a.  The  fact  that  the  line  of  direct  descent  stopped 
Ij^ir  short  at  the  great-grandson,  and  then   ascended,  is  generally 

looked  upon  as  a  cnicial  proof  that  the  Hindu  law  of  inheritance 
was  founded  on  the  principle  of  religious  efficacy.  The  reason 
offered  for  this  by  the  Bengal  lawyers  is,  that  those  who  are  more 
remote  in  descent  present  offerings  of  less  religious  efficacy.  But 
it  seems  to  me  that  the  matter  is  capable  of  a  very  different 
explanation.  When  property  no  longer  passed  exclusively  by 
survivorship,  the  nile  of  inlicritance  would  naturally  be  ft'amed 
upon  the  analogy  of  the  original  system.  The  right  of  succes- 
sion would  be  limited  to  the  same  persons  who  formerly  took  by 
survivorship,  but  they  would  take  by  distinct  steps,  instead  of 
simultaneously  as  one  body.  Now  the  persons  upon  whom  the 
property  fell  by  survivorship  were  the  j)erson8  who  lived  together 
in  the  same  house,  or,  at  all  events,  who  were  so  closely  con- 
nected as  to  be  under  the  control  of  one  head.  It  was  almost 
impossible  that  a  single  family  could  ever  contain  more  than 
four  generations  in  direct  descent.  If  such  were  in  existence 
they  would  probably  have  quitted  the  family  house.  In  any 
case  the  more  remote  would  be  looked  upon  as  less  nearly  akin 
to  the  patriarch  than  his  ovm  brothers,  nephews,  or  grand- 
nephews.  These  last  would  be  more  closely  united  to  him  in 
affection,  and  more  likely  to  interest  themselves  in  the  perform- 
ance of  his  obsequies,  where  such  performance  was  considered  a 
matter  of  moment.  It  was  natm-al,  therefore,  that  the  inherit- 
ance should  be  kept  within  the  family,  first  passing  to  its  lower 
extremity,  and  then  rising  again.  This  is  really  all  that  Manu 
Bays,  "  For  three  is  the  funeral  cake  ordained.  The  fourth  is  the 
giver.  But  the  fifth  has  no  concern.  To  the  nearest  after  him 
in  the  third  degree  the  inheritance  belongs  "  (x).  In  the  Punjab, 
where,  as  I  have  often  remarked,  the  doctrine  of  religious  effi- 
cacy is  unknown,  the  line  of  direct  descent  stops  short  in  the 


(x)  Mann,  ix.  §  187. 
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same  way,  and  those  beyond  the  third  generation  from  the  Punjab, 
common  ancestor  are  considered  to  have  no  interest  in  the  pro- 
perty which  entitles  them  to  object  to  its  alienation  {y).  That 
is,  they  are  practically  considered  to  be  outside  the  family.  Mr. 
McLennan  has  drawn  attention  to  the  early  Irish  law,  which 
appears  in  a  somewhat  similar  manner  to  have  limited  the  right 
of  participation  in  the  ancestral  property  to  the  fourth  gene- 
ration (2). 

§  439.  I  have  no  information  which  would  enable  me  to  state  Succession  of 
whether  the  practice  of  making  offerings  to  maternal  ancestors  *^^**®"- 
always  existed,  or  whether  it  was  an  innovation,  si)ringing  from 
the  Brahmanical  desire  to  multii)ly  religious  ceremonies,  and 
from  the  principle  that  **  wealth  was  produced  for  the  sake  of 
solemn  sacrifices  "  {a).  If  it  existed  as  a  ceremonial  usage,  the 
absence  of  all  reference  to  it  in  the  law  wTiters  shows  that  it  had 
no  legal  significance.  One  thing  is  quite  clear,  that  it  carried 
with  it  no  right  to  inheritance,  since  the  persons  who  presented 
such  offerings  could  never  inherit  under  the  old  system  of 
law,  until  the  extinction  of  the  last  male  in  the  direct  line  of 
descent  (§  43G).  The  Bengal  notion  of  weighing  the  merits  of  Origin  of  Bengal 
an  offering  made  by  a  cognate  against  an  offering  made  by  an  '^^^'y- 
agnate,  and  giving  the  inheritance  accordingly,  is  an  absolute 
innovation.  The  theory  arose  from  treating  the  offering  of 
oblations,  and  the  succession  to  the  estate  as  cause  and  effect, 
instead  of  antecedent  and  consequent.  The  offering  of  sacri- • 
fices  to  the  deceased  was  really  a  duty.  It  grew  to  be  con- 
sidered the  evidence  of  a  right.  When  this  idea  became  fixed, 
it  was  readily  applied  to  all  persons  who  presented  such 
offerings,  whatever  might  be  the  reason  for  their  presentation. 
Those  principles,  which  were  applied  in  testing  the  title  of  persons 
who  really  were  heirs,  were  applied  to  create  a  title  in  persons 
who  were  out  of  the  line  of  heirs.  An  agnate  who  presented 
three  cakes  to  the  owner  was  necessarily  nearer  than  an  agnate 
who  only  presented  one,  and  was  therefore  a  preferable  heir.  It 
came  to  be  assumed  that  this  princi])le  was  not  limited  to 
agnates,  but  afforded  a  means  of  comparison  between  agnates 


(y)  Punjab.  Oust   32. 

(z)  McLennan,  471,  496. 

(a)  Mit  ii.  1,  §  14.     See  ante,  §  216. 
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and  cognates.  The  application  of  this  principle  is  the  simple 
distinction  between  the  Mitakshara  and  the  Daja  Bhaga.  The 
Mitakshara  recognized  the  difference  between  the  offerings 
which  A.  and  B.  were  bound  to  make  to  X.,  but  it  used  the 
difference  in  order  to  ascertain  which  of  the  two  was  nearer  to 
X.  in  a  direct  line.  The  Daya  Bhaga  considered  the  directness 
of  the  line  as  immaterial,  if  the  difference  between  the  offerings 
was  established. 

In  the  Punjab,  and  among  the  Sikhs  and  Jains,  the  rules  of 
descent  appear  to  be  in  the  main  those  of  the  Mitakshara^  but 
the  doctrine  of  religious  eflBcacy  is  wholly  unknown  (b), 

(6)  Punjab.  Oust.  11;  anU,  §  44. 


CHAPTER  XVII. 

INHERITANCE. 

Principles  of  Stuxession  in  case  of  Females. 

§  440.  The  right  of  women  to  possess  and  inherit  the  family  Early  poaition  of 
property  would  necessarily  depend  upon  the  organization  of  the  ^o™®^ 
family  to  which  they  belonged.  Among  polyandrous  tribes  of 
the  promiscuous  or  Nair  type,  the  head  and  visible  centre  of  the 
family  was  not  the  father,  who  was  unknown,  nor  the  wife,  who 
had  not  begun  to  exist,  but  the  mother  (§  205).  The  home  was 
the  home  of  the  woman  and  her  children.  There  she  was 
visited  by  the  man  who  might  or  might  not  be  the  father  of  her 
children.  His  home  was  in  the  circle  to  which  his  mother 
belonged.  He  inherited  in  one  family  and  his  children  in 
another.  In  Canara,  where  this  system  is  maintained  in  its 
most  archaic  form,  the  actual  management  of  the  property 
formerly  was,  and  even  now  generally  is,  vested  in  females.  In 
Malabar  the  manager  is  always  the  eldest  male  of  the  family, 
though  succession  is  traced  through  females  {a).  Exactly  the 
reverse  would  take  place  in  the  ordinary  undivided  family  of  the 
Aryan  type.  The  whole  property  would  vest  in  the  males,  and 
be  managed  by  the  head  of  the  family  for  the  time  being.  The 
women  would  be  mere  dependents  upon  their  husbands  and 
fathers.  So  long  as  there  were  any  males  in  the  family,  no 
woman  could  possibly  set  up  a  claim  to  inherit.  It  is  to  this 
period  that  the  texts  must  be  referred  which  represent  women  as 
absolutely  without  independent  rights.   "  Three  persons,  a  wife, 


(a)  Stra..  Man.  §  400-404 ;  M*inda  Chetty  v.  Timmaju  HentUt  1  Mad.  H.  C. 
380;  Timmappa  v.  Mahalinga,  4  Mad.  H.  C.  28.  See  TeuloD,  25,  where  he 
gives  an  exactly  similar  description  of  the  ancient  Carians. 
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Women  ori^d-       a  Bon,  and  a  slaTe,  are  declared  by  law  to  have  no  wealth  exelu- 
ri*  hts***^''^"*       sively  their  o\mi  ;  the  wealth  which  they  may  earn  is  re^arly 

acquired  fur  the  man  to  whom  they  belong  "  (b).  "  The  fether 
protects  a  woman  in  her  childhood,  the  husband  during  her 
youth,  the  son  in  old  age  ;  a  woman  has  no  right  to  inde- 
I)endence  '*  (r).  Baudliyana  and  Vasishta  mention  no  females 
in  their  list  of  heirs,  and  the  former  expressly  states,  on  the 
authority  of  a  text  of  the  Vedas,  that  women  hare  no  right  to 
inherit  id).  The  text  on  which  Baudhyana  relies  may,  it  would 
api^ear,  be  so  inteq)reted  as  to  give  no  support  to  his  asser- 
tion (p)  ;  but  of  course  this  does  not  detract  from  the  weight  to 
be  given  to  his  statement  as  evidence  of  the  then  prevailing 
usage.  His  authority  is  still  so  far  respected,  that  the  schools 
of  Bengal  and  Benares  consider  that  women  can  only  inherit 
under  some  express  text  (/).  In  this  respect,  as  it  will  be  seen 
hereafter,  the  western  lawyers  differ  (§  452,  454). 
Growth  of  their  §  441.  The  Same  causes  which  led  to  the  break  up  of  the 
iRMty.  '^'^  family  union  would  introduce  women  to  the  possession  of  the 

family  property.  "When  partition  took  place,  the  fiind  out 
of  which  the  women  had  been  maintained  would  be  split  into 
fragments.  The  natural  course  would  be,  either  to  give  an 
extra  share  to  any  meml>er  of  the  family  who  would  make 
himself  re8i>ousil>le  for  their  supjKjrt,  or  to  allot  to  them  shares 
out  of  which  they  could  mamtain  themselves.  This  appears  to 
have  \}Qi'n  what  actually  took  place  (g).  Similarly,  upon  the 
death  without  issue  of  a  male  owner  who  was  the  last  survivor 
of  the  coparcenary,  or  who  had  been  separated  frt)m  the  other 
members,  or  whose  property  had  been  self-acquired,  it  would  be 
more  natural  that  his  property  should  remain  in  the  possession 
of  the  women  of  his  fiunily  for  their  support,  than  that  they 
should  Ik?  handed  over  with  the  property  to  distant  members  of 
the  family,  who  might  be  utter  strangers.  In  this  way  their 
right  as  heirs,  proi)erly  so  called,  and  not  merely  as  sharers, 


(6)  Manu,  viii.  §  416. 

(c)  Bftudh.  ii.  2,  §  27;  Mann,  ix.  §  3.  See  Sanch.  &  Lich.  3  Dig.  484; 
and  texta  quote<l  Madhav.  §  44 ;  Varada,  p.  39. 

{d)  Baudh.  i.  5,  §  1-3  ;  ii.  2,  §  27;  Vasish.  xvii. 

(c)  1  W.k  B.  145;  Marlhav.  §  44. 

(/)  1  W.  A  B.  14t>;  D.  Bh.  xi.  6,  §  11;  Viramitrod.  iii  §  16;  per  MitUr, 
J. ,  5  B.  L.  R.  37. 

{(j)  ^eQ(uit€,  §  401,  412. 
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would  arise.  But  that  right  would  not  extend  beyond  the  Only  for  main- 
reason  for  it,  viz.,  their  claim  to  a  personal  maintenance.  The  '**"^' 
old  preference  for  the  male  line  over  the  female  (§  436,  438) 
would  limit  the  right,  so  as  to  prevent  the  property  passing 
absolutely  ont  of  the  family  into  the  hands  of  male  strangers. 
The  woman  would  not  be  allowed  to  become  a  new  stock 
of  descent,  so  as  to  transmit  the  inheritance  to  her  heirs.  This 
is  no  doubt  the  foundation  of  that  rule  which  is  assumed  in  all 
the  works  on  inheritance,  that  where  a  woman  inherits  to  a 
male,  his  heirs  and  not  hers  take  at  her  death  (§  523). 

§  442.  The  women  who  were  the  actual  members  of  a  man's 
family,  and  as  such  entitled  to  support,  would  always  stand  to 
him  in  the  position  of  daughter,  mother,  wife,  or  sister,  taking 
in  under  these  terms  more  distant  relations  of  the  same  class, 
such  as  grandmother  and  the  like.  The  daughter  and  the 
mother  appear  to  have  been  the  first  to  obtain  a  recognized 
right  to  inherit. 

Mann  allows  a  daughter  to  inherit  after  her  fether.  But  it  Right  of  daogh- 
seems  very  doubtful  whether  he  did  not  limit  this  right  to  the 
case  of  the  daughter,  si)ecially  appointed  to  raise  up  a  son  for 
him.  I  have  already  suggested  that  a  daughter  so  appointed 
remained  in  her  father's  family,  so  that  her  son  was  his  son,  and 
not  the  son  of  his  actual  father  {h).  Naturally  such  a  daughter 
would  be  s[)ecially  favoured,  as  the  descent  of  i)roperty  to  her 
would  not  take  it  out  of  the  family.  $J'ow  *the  text  of  Manu 
which  states  her  right  of  inheritance  follows  after  three  texts 
which  relate  to  the  ai)pointed  daughter  solely.  It  then 
proceeds,  "  The  son  of  a  man  is  even  as  himself,  and  as  the 
son  such  is  the  daughter  (thus  appointed).  How  then  (if  he 
have  no  son)  can  any  inherit  his  property  but  a  daughter  who 
is  closely  united  with  his  own  soul  ? "  (/)  The  words  in 
brackets  are  the  gloss  of  Kulluka  Bhatta,  who  evidently  under- 
stood the  text  as  I  do.  The  same  ^'iew  was  taken  of  it  by 
Darai9wara,  Davaswamy,  and  Davarata,  as  stated  by  the 
Srariti  Chandrica  {k).  It  is  also  remarkable  that  in  the  texts 
where  Manu  states  the  order  of  succession  to  a  man  who  has  left 
no  issue,  he  makes  no  reference  to  a  daughter  as  an  heir  (I). 


(h)  See  ante,  §  72,  post,  §  477.  (k)  Sm.  Ch.  xi.  2,  §  16. 

(t)  Manu,  ix  §  127-130.  {i)  Manu,  ix.  §  185,  217. 
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Appointed 
daughter. 


Oronndfl  of 
precedence  be- 
tween daughters. 


The  texts  would  harmonize,  if  we  sappoee  that  in  the  former 
passage  he  was  speaking  only  of  a  daughter  who,  by  virtue  of  her 
special  appointment,  became  his  son,  as  she  is  stated  to  be  b j 
Yasishta  (m).  This  also  accords  with  the  position  given  to  her 
bj  Narada,  who  places  her  after  the  son,  upon  the  ground  that 
"she  continues  the  lineage.  A  son  and  a  daughter  equally 
continue  the  race  of  their  fether  "  (n).  This  could  be  strictly 
true  only  of  an  appointed  daughter  ;  for  the  son  of  any  other 
daughter  would  be  of  a  different  £unily  and  a  different  name, 
like  any  other  handhu.  But  when  the  practice  of  making  an 
appointed  daughter  became  obsolete  (§  74),  the  daughter  not 
appointed  would  naturally  £Edl  into  the  same  position,  or  rather 
would  retain  the  position  which  usage  had  made  familiar.  Her 
right  would  then  rest  on  the  simple  ground  of  consanguinity. 
This  is  the  ground  on  which  it  is  based  by  Vrihaspati  and  the 
Mitakshara:  "  As  a  son,  so  does  the  daughter  of  a  man  proceed 
from  his  several  limbs.  How  then  should  any  other  person 
take  her  fether's  wealth  ?  "  (p) 

§  443.  No  distinction  is  to  be  found  in  the  earlier  sages  as 
to  the  capacity  of  one  daughter  to  inherit  in  preference  to 
another.  Devala  says,  "To  unmarried  daughters  a  nuptial 
portion  must  be  given  out  of  the  estate  of  the  father  ;  and  his 
own  daughter,  lawfully  begotten,  shall  take,  like  a  son,  the 
estate  of  hmi  who  leaves  no  male  issue  "  {p).  This  suggests 
the  idea  that  the  daughter's  right  of  inheritance  arose  from  the 
obligation  to  endow  her.  Hence  Katyayana  says,  "Let  the 
widow  succeed  to  her  husband's  wealth,  and  in  default  of  her 
the  daughter  inherits,  if  unmarried  or  unprovided"  {q), 
Parasara  enlarges  the  rule  as  follows  (r) :  "  The  unmarried 
daughter  shall  take  the  inheritance  of  the  deceased,  who  left  no 
male  issue,  and  on  failure  of  her  the  married  daughter."  So  far, 
at  aU  events,  there  is  no  idea  of  religious  merit.  The  object 
of  the  dowry  is  to  facilitate  marriage,  and  to  benefit  the 
daughter  («).    Naturally,  the  daughter  who  is  afready  set  up  in 


(m)  ArUt,%  72. 
(91)  Nar.  xiu.  §  50. 

o)  Mit.  u.  2,  §  2. 

p)  8  Dig.  491.     See  too  Yajn.  u.  §  135 ;  Mit.  ii.  1,  §  2. 
\q)  Cited  Sm.  Ch.  xi.  2,  §  20 ;  Mit.  u.  2,  §  2. 
(r)  3  Dig.  490. 
{!!)  See  Vabibhta,  cited  D.  bh.  xi.  2,  §  6.     Also  Teulon,  12,  note  2,  where 
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the  world  has  a  claim  inferior  to  that  of  one  who  has  her  Ben&ret. 

fortune  to  seek.  And  similarly,  in  a  competition  between  married 

daughters,  the  preference  was  given  to  the  poor  daughter  over 

the  rich  one  (/).    None  of  the  writers  of  the  Benares  school, 

except  the  Smriti  Chandrica,  absolutely  exclude  any  daughter, 

or  suggest  any  reason  for  her  inheriting  except  the  simple  one 

of  consanguinity  (w).    The  Bengal  writers  for  the  first  time  Bengal  Uw. 

introduce  the  idea  of  religious  efficacy.    A  daughter  of  course 

could  offer  no  religious  oblations  herself,  but  her  right  was  put 

upon   the  ground  that  she  produced  sons  who  could  present 

oblations  («).    A  reference  to  Mann  will  show,  as  might  have 

been  expected,  that  the  daughter's  son,  whose  power  of  offering 

funeral  cakes  was  considered  to  be  equal  to  that  of  a  son's  son, 

was  the  son  of  the  appointed  daughter  {y).    Jimuta  Vahana, 

however,  laid  down  that  no  daughter  could  inherit  unless  she 

had,  or  was  capable  of  having  male  issue,  and  the  natural  result 

was  the  exclusion  of  daughters  who  were  widows,  or  barren,  or 

who  appeared  to  have  an  incapacity  for  bringing  any  but 

daughtei-8  into  the  world  {z).    This  principle  is  also  adopted  by 

the  author  of  the  Smriti  Chandrica,  who  necessarily  excludes 

barren  daughters  {a).    It  will  be  seen  that  his  authority  in  this 

respect  has  been  accepted  in  Southern  India  (§  474).     The 

mode  in  which  these  various  principles  operate  will  be  examined 

in  the  next  chapter,  upon  The  Order  of  Succession  (§  474). 

§  444.  The  mother  is  of  course  not  mentioned  as  an  heir  by  Rigbt  of  mother. 
Baudhyana,  who  excludes  all  women  {b),  nor  by  Apastamba, 
Gautama,  or  Vasishta  ;  Xarada  states  her  right  to  a  share  on 
partition  by  the  sons  after  the  death  of  their  father,  but  does 
not  refer  to  her  as  an  heir  (f).     Her  claim,  however,  and  that 


he  points  out,  that  as  the  degradation  of  woman  consisted  in  her  being  a  mere 
object  of  purchase,  so  the  first  step  towards  her  elevation  was  taken,  when  the 
dowry  made  it  no  longer  necessary  that  she  should  be  sold. 

{t)  Mit  ii.  2,  §  4 ;  Sm.  Ch.  xL  2,  §  21;  V.  May,  iv.  8,  §  11,  12. 

(m)  Viv.  Chint.  291,  292;  V.  May,  iv.  8,  §  10;  1  W.  &  B.  112-114;  Mad- 
hav.  §  36 ;  Varad.  84. 

{x)  See  per  MUter,  J.,  Gunga  Pertkad  v.  Shumbhomath,  22  W.  R.  393; 
per  Jagannatkay  8  Dig.  194. 

(y)  Manu,  ix.  §  131-140.     See  pott,  §  477. 

(2)  D.  Bh.  xi.  2,  §  1-3 ;  8  D.  K.  S.  i.  3,  §  5. 

{a)  Sro.  Ch.  xi.  2,  §  10,  21.     See  post,  §  474. 

{b)  Ante,  S  440. 

((■)  Nar.  xiii.  §  12. 
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Eight  of  mother;  of  the  grandmother,  are  expressly  stated  by  Manu  (d) :  "  Of  a 

son  dying  childless  (and  leaving  no  widow)  the  (father  and) 
mother  shall  take  the  estate  :  and  the  mother  also  being  dead, 
the  paternal  (grandfether  and)  grandmother  shaU  take  the  heri- 
tage (on  failure  of  brothers  and  nephews)."  The  gloss  of  KuUuka 
as  contained  in  brackets  marks  the  changes  in  the  law  since  the 
time  of  Manu.  Vishnu  also  inserts  the  mother  in  the  list  of 
heirs  next  after  the  father  (e),  and  Yajnavalkya  places  both 
parents  after  the  daughters  (/).  Her  claim  is  also  mentioned 
by  Vrihaspati  and  Katyayana,  of  whom  the  former  places  her 
after  wife  and  male  issue,  while  the  latter  brings  her  in  after 
male  issue,  father  or  brother  (g). 

its  origin.  As  to  the  ground  of  her  claim,  the  mother  as  well  as  the 

grandmother  and  great  grandmother,  are  certainly  sapindas,  as 
shai'ing  with  their  husbands  the  cakes  which  are  offered  to  them 
by  the  male  issue  (h).  But  her  claim,  and  indeed  that  of  the 
father  too,  is  always  placed  on  the  ground  of  consanguinity, 
and  of  the'  merit  she  possesses  in  reference  to  her  son,  from 
having  conceived  and  nurtiu'ed  him  in  her  womb.  And  by 
many  commentators  she  is  preferred  to  the  father,  upon  consi- 
derations derived  from  a  comparison  of  the  respective  degrees 
in  which  mother  and  father  share  in  the  composition  of  the 
son  (i),  while  the  Mitakshara  prefers  her  on  the  ground  of 
greater  propinquity  {k).  AVhen  we  come  to  Jimuta  Vahana, 
however,  we  find  the  religious  doctrine  introduced  for  the  first 
time.  He  prefers  the  father  to  the  mother,  because  the  fether 
offers  oblations  in  which  the  son  participates;  and  he  prefers 
the  mother,  who  offers  none,  to  the  brothers,  who  offer  three, 
"  because  she  confers  benefits  on  him  by  the  birth  of  other 
sons  who  may  offer  ftineral  oblations  in  which  he  will  partici- 
pate "  (Z).    An  argument  which  obviously  would  never  apply 


(d)  Manu,  ix.  §  217;  cf.  §  185,  where  Manu  makes  the  father  and  then 
the  brothers  take. 

(e)  Vish.  xYii.  §  7. 
(/)  Yaj.  u.  §  136. 
ig)  3  Dig.  502,  506. 
(h)  Ante,  §  426. 

(i)  3  Dig.  504;  Mit.  ii.  3;  Sm.  Ch.  xi.  3,  §  3;  D.  Bh.  xi.  4,  §  2;  Viv. 
Chint.  293. 

{k)  Mit.  ii.  3,  §  3 ;  ante,  §  436. 

(/)  D.  Bh.  xi.  4,  §  2;  D.  K.  S.  i.  6,  §  2. 
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as  regards  the  mother  of  an  only  son,  or  of  a  son  whose  brothers 
had  died  before  him  without  leaving  issue. 

§  445.  The  growth  of  a  widow's  right  of  succession  is  much  Right  of  widow; 
more  complicated  than  that  of  mother  or  daughter.  Originally 
of  course  she  shared  in  the  general  incapacity  for  inheritance 
which  aflFected  all  women.  But  her  right  was  recognized  later 
than  that  of  other  females  who  now  take  after  her.  Neither 
Manu,  Apastamba,  Vasishta  nor  Narada  recognize  her  right  aa 
heir ;  though  they  do  acknowledge  that  of  the  daughter  and 
mother  (m),  Vishnu,  however,  assigns  to  her  a  place  after 
male  issue  (n).  Vriddha  Manu,  Vrihaspati,  Sancha  and  Lichita 
and  Devala  all  make  her  heir  (o).  So,  of  course,  does  Yajna- 
valkya  (p),  who  is  followed  by  his  commentator  Vijnaneswara. 

The  following  account  of  the  manner  in  which  the  rights  of 
a  widow  arose,  is  taken  almost  exclusively  from  Dr.  Mayr's  dis- 
sertation upon  the  subject  (q), 

§  446.  From  the  very  earliest  times  the  widow  was  entitled  its  origin  and 
to  be  maintained  by  her  husband's  heirs.  When  a  brother  died  ^^^ 
without  issue,  or  entered  a  religious  order,  the  other  brothers 
were  to  divide  his  wealth,  except  the  wife's  separate  property, 
and  to  allow  a  maintenance  to  his  women  for  life.  But  even 
this  maintenance  depended  upon  their  living  a  life  of  chastity. 
If  they  behaved  othenvise  it  might  be  resumed  (r).  So  Narada 
says  (5),  "  when  the  husband  is  deceased,  his  kin  are  the 
guardians  of  his  childless  widow  ;  in  disposing  of  her,  and  in 
the  care  of  her,  as  well  as  in  her  maintenance,  they  have  full 
power."  Even  as  against  the  king,  when  he  took  by  escheat, 
the  widow  did  not  inherit,  but  he  was  boimd  to  give  a  mainten- 
ance to  the  women  of  such  persons  (^).  These  pajssages  of  Narada 


(to)  See  Manu,  ix.  §  185,  21?,  217,  where  Kulluka  inperte  a  gloss  in  favour 
of  the  widow,  whose  rights  are  not  recognized  in  the  original.  See  the  expla- 
nation of  Mitakshara,  xi.  1,  §  35. 

(n)  Vish.  xvii.  §  4. 

(o)  3  Dig   458,  473,  474,  478;  Katyayana,  Mit.  ii.  1,  §  6. 

ip)  Yaj.  ii.  165. 

Iq)  Mayr,  179,  ct  seq.     See  too_pcr  cur.^  11  Bomb.  H.  C.  273. 

(r)  Nar.  xiii.  §  25,  26.  Vijnaneswara  explains  these  texts  as  applying  to 
the  case  of  a  reunited  parcener,  Mit.  ii.  1,  §  20 ;  but,  as  Mayr  observes,  his 
case  had  been  provided  tor  by  the  preceding  texl,  §  24. 

(*)  Nar.  xiii.  §  28.     See  too  Sancha,  3  Dig.  482. 

(t)  Nar.  xiii.  §  52.  Katyayana,  cited  Mit.  ii.  1,  §  27.  Vijnaneswara  re- 
marks upon  these  passages  that  the  words   used   for  women,   "stri"  and 
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Origin  and  are  of  special  importance,  because,  as  his  work  was  professedly 

^dow's^righta.      based  upon  Manu,  they  show  that  nothing  in  Manu  was  then 

understood  as  countenancing  the  right  of  a  widow  to  inherit. 

§  447.  The  next  step  would  naturally  be  that  the  amount 
necessary  for  the  maintenance  should  be  set  apart  for  it,  and 
left  at  her  own  disposal.     In  the  case  of  an  escheat  the  text  of 
Katyayana  cited  above  seems  to  indicate  that  this  was  done. 
And  the  same  course  was  adopted  in  case  of  a  partition  (?/). 
Where  the  property  was  very  small  in  amount,  the  whole  would 
often  be  handed  over  to  the  widow.    And  so  Qrikara  and  others 
were  of  opinion  that  a  widow's  right  of  succession  was  limited 
to  the  case  of  a  small  property  (x).    No  such  explanation  can 
be  given  to  the  texts  of  Yajnavalkya  and  others,  which  ex- 
pressly state  a  woman's  right  of  succession,  since  they  all  put 
her  succession  on  exactly  the  same  footing  as  that  of  sons  (y). 
But  the  view  of  Qrikara  and  those  who  thought  with  him,  is 
valuable,  from  a  historical  point  of  view,  as  showing  what  the 
usage  was,  before  the  widow's  right  was  firmly  established. 
When  it  had  once  become  customary  to  hand  over  the  whole  of 
a  small  property  to  a  widow,  the  decision  whether  a  property 
was  sufficiently  small  would  become  difficult  and  invidious. 
The  more  wealthy  the  husband  had  been,  the  larger  would  be 
the  scale  of  maintenance  suitable  to  his  widow,  especially  when 
it  came  to  be  expected  that  she  should  perform  her  husband's 
shradhSj  and  discharge  the  charities  to  which  he  had  been 
accustomed  {z).     Where  the  relations  were  themselves  ade- 
quately provided  for,  there  would  often  be  a  strong  feeling  in 
favour  of  leaving  the  whole  property  to  the  widow  for  her  life, 
and  this  feeling  would  naturally  exist  among  all  relations  of  the 
husband  other  than  the  next  in  succession.    They  might  benefit 
by  the  property  in  the  hands  of  a  widow,  while  they  would  not 
do  so  to  the  same  extent  if  it  fell  into  the  hands  of  the  next 
male  heir. 

§  448.  The  practice  of  the  niyoga  would  also  help  in  the 


'^yoshid,"  apply  to  concubines,  which,  as  Mayr  remarks  (184),  is  opposed  to 
innumerable  passages. 

(u)  AnU,  §  401. 

{x)  Mit.  ii.  1,  §  31.     So  among  the  Sutlej  chiefs,  Punjab  Cuat.  25. 

{y)  Mit  ii.  1,  §36;  D   Bh.  xi.  1,  §6. 

(*)  Vrih:i8p.  3  Dig.  458. 
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same  direction.  A  passage  of  Gautama  (a)  is  by  some  trans-  Influence  of 
lated  so  as  to  indicate  that  a  widow  was  only  entitled  to  succeed  ***^^^* 
if  she  raised  up  issue  for  her  husband,  in  which  case  her  right 
would  be  not  personal  but  as  guardian  for  her  son.  The  author 
of  the  Mitakshara  explains  the  passage,  not  as  making  the 
raising  up  of  issue  a  condition  precedent  to  inheritance,  but  as 
offering  her  an  alternative.  In  either  view  it  is  clear  that  she 
had  the  alternative.  The  male  relations  would  have  a  strong 
interest  in  inducing  the  widow  to  refrain  from  exercising  her 
right,  and  she  would  have  a  specially  strong  interest  in  availing 
herself  of  it,  if  she  at  once  became  the  manager  of  the  property. 
An  obvious  compromise  would  be  to  allow  her  to  succeed  at 
once  to  a  life  estate  in  the  property,  provided  she  waived  the 
privilege  of  producing  a  new  and  absolute  owner.  Hence  the 
condition  of  chastity  which  the  Brahman  lawyers  engrafted 
upon  her  right  of  succession,  a  condition  which  is  wholly  un- 
supported by  the  early  texts  of  the  Vedas  (b), 

§  449.  It  is  impossible  now  to  ascertain  when  the  widow's  W»do?r  only 
right  of  inheritance  was  first  established.  Yajnavalkya  and  estate.  ^ 
others  already  referred  to,  lay  it  down  absolutely ;  but  the 
author  of  the  Mitakshara  (c)  still  thought  it  necessary  to  enter 
into  an  elaborate  discussion  of  the  whole  subject,  as  if  it  were 
even  in  his  time  an  open  question.  The  conclusion  he  arrives 
at  is,  that  the  widow  is  entitled  to  inherit  to  her  husband,  if  he 
died  separated  and  not  reunited,  and  leaving  no  male  issue. 
And  this  rule  is  now  adopted  universally,  except  where  the 
authority  of  Jimuta  Vahana  prevails  (d).    The  rule  seems 


(a)  Gaut.  xxviii.  §  18,  19.     See  Mit.  ii.  1,  §  8. 
(6)  Mayr,  181;  ante,  §  86. 

(c)  Mit.  ii.  1. 

[d]  Mit.  ii.  1,  §  19,  30;  ii.  9,  |  4;  Sm.  Ch.  xi.  1,  §  24,  25,  53,  54;  xii. 
§  9 ;  Yaradaraja,  3  < ;  Madhavaya,  §  84,  35,  says  notbiT>g  as  to  division ;  Ka- 
tama  Nachiar  v.  Skiva{/un^a,  9  M.  I.  A.  539.  As  to  Benares :  2  W.  MacN. 
21  ;  Jliranath  Koer  v.  Baboo  Ram  Nnrayeriy  9  B.  L.  R.  274 ;  Chowdry 
Chintamun  v.  Mt.  Noiclukho  Konwari,  2  I.  A.  263 ;  Mithila,  Viv.  Chint. 
290 ;  Pudmavati  v.  Baboo  Doolar,  4  M.  I.  A.  259,  264  ;  Mt.  Anundee 
Koonwur  v.  Khedoo  Lolly  14  M.  I.  A.  416.  Bombay:  V.  May,  iv.  8,  §  6;  Mt. 
OooUtb  V.  Mt.  Pkoolf  1  Bor.  154 ;  Oorindas  Dhoolvhdas  v.  Muha  LukskmeCf 
ib.  241;  Mankoonvmr  v.  Bhugoo,  2  Bor.  139;  Oun  Joshee  y.  Sugoona, 
2  Bor.  401 ;  1  W.  &  B.  4,  63,  72.  In  some  cases  in  the  Puujab  and  among 
the  Jains  a  widow  appears  to  succeed  to  her  husband's  estate,  even  though 
undivided.  But  the  general  practice  seems  to  follow  the  Mitakshara;  Punjab 
Cust.  56;  6  N.  W.  P.  H.  C.  406. 
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Widow  is  heir       necessarily  to  follow  from  the  yiew  taken  by  the  Mitakshara 
parcener^  of  the  rights  of  undivided  members.     While  the  husband  lived, 

his  wife  had  only  a  right  to  be  maintained  by  him  in  a  suitable 
manner ;  after  his  death,  his  rights  all  lapse  to  his  surviving 
coparceners,  and  she  can  have  no  higher  right  against  them 
than  she  had  against  her  husband.  The  question  of  heirship 
for  the  first  time  arises  in  case  of  a  divided  member,  as  it  is 
only  in  regard  to  divided  property  that  there  can  be  an  heir, 
properly  so  called.  In  other  words,  the  widow  can  take  by 
succession  as  heir,  but  cannot  take  by  survivorship  as  co- 
parcener (e). 
except  in  Bengal       §  450.  Of  course  the  very  foundation  of  this  reasoning  fails 

as  regards  Jimuta  Vahana,  for  he  denies  the  premise,  \'iz.,  that 
all  the  undivided  members  of  the  family  hold  each  an  unascer- 
tained interest  in  every  part  of  the  whole,  and  that  at  the  death 
of  each  that  interest  passes  to  the  survivors.  On  the  contrary 
he  considers  that  each  has  a  separate  right  to  an  unascertained 
portion  of  the  aggregate  ;  that  is,  that  each  holds  as  a  tenant 
in  common,  and  not  as  a  joint  tenant.  That  being  so,  of 
course  there  is  no  reason  to  restrain  the  express  words  of  texts 
which  state  the  right  of  a  widow  to  succeed  to  her  husband,  by 
limiting  them  to  the  case  of  a  divided  member.  It  is  therefore 
equally  settled  in  Bengal,  that  a  widow  succeeds  to  her  hus- 
band's share  when  he  is  undivided,  just  as  she  would  to  the 
entire  property  of  one  who  held  as  separated  (/).  But  this 
does  not  ai)ply  in  case  of  the  widow  of  a  son  who  dies  before 
his  father,  undivided,  and  leaving  no  separate  property  ((/). 
Because  in  Bengal  the  son  is  not  a  co-sharer  with  his  fether, 
and  therefore  has  no  interest  which  can  pass  to  his  widow. 

§  451.  Even  under  the  Mitakshara,  if  a  man  dies  undivided, 
but  leaving  property,  part  of  which  is  his  self-acquisition,  his 
widow  will  succeed  to  that  part,  though  the  rest  of  his  property 
passes  by  survivorehip  to  his  coi)arceners.  This  had  })een  already 
laid  down  by  the  pundits  in  Bombay,  and  in  a  case  under  the 


She  takes  self- 
acquired  pro- 
perty. 


(e)  This  excjusion  of  tlie  widow  does  not  take  place  where  the  property  is 
that  of  an  ordinary  mercantile  partnerehip,  and  not  that  of  an  undivided 
Hindu  family;  Itampershmi  v.  S/ieochurnf  10  M.  I.  A.  41*0. 

(/)  D.  Bh.  xi.  1,  §  2.5,  20,  27;  D.  K.  S.  ii.  2,  §  41;  F.  MacN.  5.  See  cases 
IM.  Dig.  316;  3  Pig.  476,  485. 

{(/)  F.  MacN.  1. 
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Mithila  law,  and  was  finally  settled  by  the  Judicial  Committee  Partition  not 
in  the  Shivagunga  case  (h).  And  so  where  the  status  of  divi-  ^™^  ® 
sion  has  been  established  by  agreement,  but  no  actual  apportion- 
ment has  taken  place,  or  where  part  has  been  apportioned,  and 
not  the  remainder,  in  either  case  the  widow  inherits  as  the  heir 
of  a  divided  member,  instead  of  being  only  entitled  to  main- 
tenance (t). 

§  452.  When  the  right  of  a  widow  was  once  established,  the  Reasons  for 
Hindu  lawyers  were  at  no  loss  for  reasons  to  show  that  it  had  succession, 
always  existed.  According  to  Manu,  upon  conception  by  a 
wife  the  husband  himself  was  bom  again  in  her,  and  became 
one  person  with  her  (k).  And  so  Yrihaspati  says,  "  Of  him 
whose  wife  is  not  deceased,  half  the  body  survives.  How 
should  another  take  the  property  while  half  the  body  of  the 
owner  lives  ?(Z)."  It  is  obvious  that  this  metaphor  has  the 
feult  of  many  other  metaphors.  It  proves  too  much.  If  the 
husband  still  survives,  the  sons  cannot  take.  If  the  widow  is 
looked  upon  as  the  continuation  of  her  husband's  existence,  she 
ought  to  take  even  before  male  issue  (m).  But  the  widow  had 
also  another  ground  of  merit,  as  offering  funeral  oblations  to 
her  husband.  In  respect  of  these  Jimuta  Vahana  points  out 
that  she  was  inferior  to  her  sons,  as  she  only  performed  a<;ts 
spiritually  beneficial  to  him  jfrom  the  date  of  her  widowhood, 
while  they  did  so  from  the  date  of  their  birth  (n).  In  any 
point  of  view  it  will  be  seen  that  the  merits  of  the  widow  were  Only  takes  hns- 
purely  personal,  as  between  herself  and  her  husband.  As  a  ^»id  s  property, 
mother  she  has  claims  on  her  descendants ;  but  as  a  widow  her 
claim  for  anything  beyond  maintenance  is  only  against  her 
husband.  Therefore  she  can  only  succeed  to  his  property  or 
rights,  that  is,  to  the  property  which  was  actually  vested  in 

(h)  1  W.  &  B.  9,  70;  2  W.  MacN.  92;  9  M.  I.  A.  639  ;  Periasawmy  v. 
Periasawmy,  5  I.  A.  61. 

(t)  Suraneny  V.  Sfwraneny^  13  M.  I.  A.  113;  OajtvpatH  t.  Oajapathifih, 
497;  anU,  §  418;  Narain  Iyer  v.  Lakshmi  Ammal,  8  Mad.  H.  C.  289;  Patni 
Mai  V.  Bay  Mcmohwr,  5  S.  D.  349  (410);  Reunm  Per$had  v.  Mt.  Radha 
Beebee,  4  M.  I.  A.  137,  148,  152;  Timmi  Reddy  v.  Atchamot  2  Mad.  H.  C. 
825. 

{k)  Manu,  ix.  §  8,  45. 

{I)  3  Dig.  458.  See  Sm.  Ch.  zi.  1,  §  6;  9  M.  I.  A.  610;  1  Mad.  L.  R. 
228. 

(m)  See  ante^  §  218,  where  it  is  suggested  that  at  one  time  the  mother's  life 
estate  may  have  been  interposed  before  fnU  enjoyment  by  the  sons. 

(w)  3  Dig.  456,  458 ;  D.  Bh.  xi.  1,  §  43. 
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heir  to  husbftiid, 


except  in  Bom- 
bay. 


him,  either  in  title  or  in  possession,  at  the  time  of  his  death  (o). 
She  must  take  at  once  at  his  death,  or  not  at  all.    No  fresh 
right  can  accrue  to  her  as  widow  in  consequence  of  the  subeo- 
quent  death  of  some  one  to  whom  he  would  have  been  heir  if 
he  had  lived.     Hence  no  claim  as  heir  can  be  set  up  on  behalf 
of  the  widow  of  a  son  (p),  or  of  a  grandson  {q),  or  of  a 
daughter's  son  (r),  or  of  a  father  {$),  or  of  a  brother  (t),  or 
of  an  uncle  (x),  or  of  a  cousin  (y).    This  is  undoubtedly  the 
law  of  Bengal,  Benares  and  Madras.    It  seems  uncertain,  how- 
ever, to  what  extent  it  is  also  the  law  in  Bombay.    The  subject 
is  discussed  by  Messrs.  West  and  Biihler,  vol.  i.  146.     The 
process  of  reasoning  of  the  Western  lawyers  seems  to  be  as 
follows.    They  accept  the  general  principle  that  succession  goes 
in  the  order  of  sapindaship,  taking  the  text  of  Manu  (ix.  §  187) 
with  the  gloss  of  Kulluka,  so  that  it  runs  : — "  To  the  nearest 
sapinda,  male  or  female,  after  him  in  the  third  degree,  the 
inheritance  next  belongs."    Then  they  interpret  sapindaship 
as  meaning  connection  by  blood,  in  the  manner  explained  by 
Vijnaneswara  (§  434),  which  makes  even  the  wives  of  brothers 
be  sapinda  to  each  other,  because  they  produce  one  body  with 
those  who  have  sprung  from  one  body.  ~  On  the  same  principle 
they  make  the  daughter-in-law  a  sapinda  (2).     Hence  "  They 
prefer  the  sister-in-law  to  the  sister's  son,  and  to  a  male  cousin, 
and  more  distant  male  sagotra-sapmdas,  the  paternal  uncle's 
widow  to  the  sister,  the  maternal  uncle,  and  the  paternal  grand- 


(0)  If  his  title  was  vested,  thoagh  his  enjoyment  posti>oned,  she  will  eqaally 
take.  Jlewun  Perahxtd  v.  Mt.  Radha  Beebee,  4  M.  I.  A,  137,  176 ;  Burro- 
toondery  ▼.  Jtajessuree,  2  W.  R.  321. 

{p)  2  W.  MacN.  48,  75,  104 ;  2  Stra.  H.  L.  233,  234;  Mt.  Ayabuttee  y. 
Bajkissen,  3  S.  D,  28  (38);  Rat  Sham  BuUubh  v.  PrankUhen,  ib.  33  (44); 
Mt.  HimuUa  v.  Mt.  Pudo  Monee^  4  S.  D.  19  (25);  Monee  Mokun  v.  Dhun 
MoMtj  S.  D.  of  1853,  910;  Raj  Kishore  v.  Hurrosoondery,  S.  D.  of  1858, 
825;  Bat  Amril  v.  Bai  Manik,  12  Bomb.  79;  Punjab  Cnst.  64. 

{q)  Ambawow  v.  Button  Kristna,  Bomb.  SeL  Bep.  132. 

(r)  2  W.  MacN.  47. 

(s)  Venkata  Soobammal  v.  Vejikummalf  1  Mad.  Dec.  210;  Vadrevu  v, 
Wuppaluri,  Mad.  Dec  of  1861,  125;  Ram  Koonwar  v.  Ummur^  1  Bor.  415; 
Bkyrobee  Douee  y.  Nubkissen^  6  S.  D.  53  (61). 

{t)  2  W.  MacN.  78;  2  Stra.  H.  L.  231;  Yetiraj  v.  Tayammal,  Mad.  Dec. 
of  1854,  18i;  Peddamuttu  v.  Appa  Rau^  2  Mad.  H.  C.  117;  Mt.  JymunuY, 
Ramjoy,  3  S.  D.  289  (385). 

(x)  Upendra  Mohun  v.  Tkanda  Dasi,  3  B.  L.  R.  A.  C.  849. 

iy)  Soorendronatk  v.  Mt.  Beeramoneef  12  M.  I.  A.  81. 

(z)  1  W.  &  B.  169. 
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father's  brother,  and  they  allow  a  daughter-in-law,  and  a  dis-  Western  India. 

tant  gotraja-sapinda's  widow  to  inherit."    The  learned  editors 

remark,  "  It  is  however  sometimes  impossible  to  bring  the 

authorities    which    they    quote    into    harmony    with    their 

answers  (a)."    It  may  be  added,  that  it  is  equally  difficult  to 

bring  their  answers  into  harmony  with  each  other.     I  have 

given  up  in  despair  the  attempt  to  reconcile  the  futwahs  and 

rulings  from  Bombay,  already  cited  in  this-  paragraph,  with 

those  which  will  be  found  below  (&).    In  the  Punjab,  on  the  Punjab. 

other  hand,  special  family  customs  exist  under  which  widows 

are  not  allowed  even  to  succeed  to  their  husband's  estate,  or 

only  to  a  small  portion  of  it  (c). 

§  453.  The  relations  whom  we  have  been  considering  have  Sister, 
all  had  express  texts  asserting  their  title  as  heirs.  The  widow 
and  mother  are  also  gotraja  sapindas,  both  in  the  meaning  of 
the  Mitakshara,  as  being  connected  with  the  deceased  owner  by 
affinity,  and  in  the  meaning  of  the  Daya  Bhaga,  as  being  con- 
nected with  him  by  funeral  oblations.  The  daughter  is  a 
sapinda,  though  not  a  gotraja  sapinda,  according  to  the  view 
of  Vijnaneswara,  and  although  she  neither  presents  nor  partici- 
pates in  oblations,  she  is  fitted  into  the  scheme  of  Jimuta 
Vahana  by  her  capacity  for  producing  a  presenter  of  offerings. 
The  sister  stands  in  a  different  position  from  all  these.  She 
has  no  religious  efficacy  whatever,  as  she  is  in  no  way  con- 
nected with  the  funeral  offerings  to  her  brother.  She  is  a 
sapinda,  as  regards  affinity,  but  she  is  not  a  gotraja  sapinda, 
according  to  the  Benares  writers,  as  she  passes  into  a  strange 
gotra  immediately  upon  her  marriage.  As  regards  the  authority 
of  texts,  the  matter  stands  in  this  way.  The  sister  is  stated  to  Texts, 
take  a  share,  either  upon  an  original  partition,  or  after  a  re- 
union (d),  but  this  is  a  different  thing  from  taking  as  heiress. 
A  passage  from  Sancha  and  Lichita  (e),  "  The  daughter  shall 
take  the  female  property,  and  she  alone  is  heir  to  the  wealth  of 
her  mother's  son  who  leaves  no  male  issue,"  would  certainly 


(a)  1  W.  &  B.  148,  170-174. 

(6)  Muhalukmee  v.  Kripathoohd,  2  Bor.  510;  Mt.  Jethee  v.  Aft  Sheo,  ib. 
588 ;  Baee  UmnU  ▼.  Baee  Kootul,  Morris,  5. 

(c)  Punjab  Oust  26,  48. 

(d)  Mann,  ix.  §  118,  212;  Vrihasp.  3  Dig.  476;  anU,  §  401;  pott,  §  502. 
{€)  8  Dig.  187. 
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Texto  relfttiiig  to  geem  to  be  a  direct  affirmation  of  the  right  of  a  sister  to  snc* 
■"**'•  ceed  to  her  brother.    Jagaimatha  explains  the  latter  part  of 

the  text  as  referring  to  an  appointed  daughter.  The  text  itself 
is  not  cited  in  any  commentary  that  I  am  aware  of  as  an 
authority  for  her  right  as  an  heir,  even  by  the  Mayukha,  which 
admits  that  right.  Possibly  it  may  refer  to  stridhanum  which 
had  passed  from  the  mother  to  the  son,  which,  as  will  be 
seen  hereafter,  is  sometimes  the  case  (§  576).  Nanda  Pandita, 
and  Balambhatta,  interpret  the  text  of  the  Mitakshara  which 
gives  the  inheritance  to  brethren,  as  including  sisters,  so  that 
the  brothers  take  first,  and  then  the  sisters  (/).  But  this 
order  of  succession  is  opposed  to  the  whole  spirit  of  the 
Benares  law.  It  is  not  accepted  even  by  the  Mayukha,  which 
makes  the  sister  come  in  after  the  grandmother,  under  a 
different  text  {g),  and  the  interpretation  has  been  rejected  by 
the  Judicial  Committee  {h).  It  may  be  taken  therefore,  and  it 
appears  always  to  be  assumed,  that  there  is  no  text  which  in 
express  terms  asserts  the  right  of  a  sister  to  succeed  to  her 
brother.  In  Bombay,  however,  her  right  is  now  beyond  dis- 
pute. In  Bengal  and  Benares  it  seems  clear  that  she  has  no 
right  at  all.  In  Madras  her  right  has  been  recently  affirmed, 
by  a  decision  which  is  certainly  opposed  to  the  entire  current 
of  authority  in  Southern  India.  This  will  render  it  nece^«ry 
to  examine  the  law  upon  the  subject  at  greater  length  than  the 
importance  of  the  point  would  seem  to  require. 
Her  right  §  454.  The  mode  in  which  the  sister's  title  is  made  out  in 

Bombay.  "^         "Western  India,  appears  to  be  as  follows.     She  is  considered  a 

sapinda,  as  already  stated,  by  virtue  of  her  affinity  to  her 
brother  (§  452).  She  is  also  considered  a  goiraja  sapinda,  on 
the  ground  that  this  term  is  satisfied  by  her  having  been  bom 
in  her  brother's  family,  and  that  she  does  not  lose  her  position 
as  a  goiraja  by  being  bom  again  in  her  husband's  gotra,  upon 
her  marriage.  That  being  so,  her  place  among  the  goiraja^  is 
determined  by  nearness  of  kin,  and  is  settled  to  be  between  the 
grandmother  and  the  grandfather  (i).    It  is  probable  that  the 


(/)  Mit.  ii.  4,  §  1,  note. 

\a)  V.  May,  iv.  8,  §  16,  19. 

(X)  Thakooravti  Sahiba  t.  Mohun  LaU,  11  M.  I.  A.  886,  402. 

(t)  V.  May,  iy.  8,  §  18-20;  1  W.  &  B.  147. 
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whole  of  this  reasoning  is  a  mere  contrivance  to  bring  a  suc- 
cession, which  was  established  by  immemorial  usage,  into 
apparent  conformity  with  Sanskrit  law.  The  usage  itself  is 
established  beyond  doubt,  and  has  received  the  sanction  of  the 
Privy  Council.  And  half-sisters  succeed  as  well  as  sisters  of 
the  whole  blood,  though  no  doubt  they  would  come  in  after 
whole  sisters  (k). 

§  455.  In  Bengal  it  is  equally  clear,  both  on  principle  and  Not  an  heir  in 
authority,  that  the  sister  is  not  an  heir.  She  possesses  no  ^^^^^ 
spuitual  efficacy,  and  comes  under  the  general  text  of  Baud- 
hyana  which  excludes  all  females,  without  being  rescued  from  it 
by  any  special  text  in  her  favour  (I).  Jagannatha  says  of  her, 
"  It  is  nowhere  seen  that  sisters  inherit  the  property  of  their 
brothers  (/w)."  And  her  exclusion  is  treated  as  quite  undis- 
puted by  both  the  MacNaghtens  and  Sir  Thomas  Strange  (n). 
There  is  also  a  uniform  current  of  decisions  to  the  same  effect, 
extending  from  1816  to  1870  (o).  In  one  cose  b,  futtvah  wbs 
given  by  the  Pundits  declaring  that  a  sister,  though  not  herself 
an  heir,  was  entitled  to  enter  upon  and  hold  the  estate  in  trust 
for  a  son  whom  she  might  afterwards  produce,  where  such  a  son 
would  be  the  next  heir  (p).  But  this  decision  has  been  ex- 
pressly declared  not  to  be  law,  on  the  well-established  principle 
that  a  Hindu  estate  can  never  be  in  abeyance,  but  must 
always  vest  at  once  in  the  person  who  is,  at  the  time  of  descent 
cast,  the  next  heir  (q), 

§  455a.  As  regards  the  provinces  which  follow  the  Mitakshara,  Nor  under 
both  principle  and  authority  seem  also  to  exclude  the  sister.  ^"^^"^  ^^' 
She  is  not  named  in  the  line  of  heirs  by  the  Mitakshara  or  the 
Viramitrodaya  (r),  nor  by  the  Smriti  Chandrica,  the  Madhaviya 
or  the  Varadaraja,  none  of  whom  even  refer  to  her,  except  as 


{k)  1  W.  &  B.  134,  148,  169,  172,  240;  Vinayek  v.  Luxumabaee,  1  Bomb. 
H.  C.  118;  aflfd.  9  M.  I.  A.  516;  1  W.  &  B.  164. 

(0  D.  Bh.  xi.  6,  §  11. 

(m)  3  Dig.  517. 

(»)  F.  MacN.  4,  7;  1  W.  MacN.  85,  note ;  1  Stra.  H.  L.  146. 

(o)  2  W.  MacN.  68,  80,  81,  85,  97,  98 ;  Koonwa/ree  Kirpa  ▼.  Damoodhur, 
7  a  D.  192  (226);  Batwuoonderee  v.  Haj  Kriito,  Soy.  742;  £alee  PerAad 
▼.  Bhoirabee,  2  W.  E.  180;  Anund  Chunder  ▼.  Teetoram,  5  W.  E.  216; 
Strimuttfe  RvJckini  v.  Kadamathy  5  B.  L.  R.  Appx.  87. 

(j>)  Karuna  Mai  v.  Jai  Chandray  5  S.  D.  46  (50). 
'    ((/)  Kemb  Chunder  v.  Bishnoperaand,  S.  D.  of  1860,  ii.  340;  ante,  §  422. 

(r)  Mit.  ii.  5,  §  5,  note. 
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Sister  not  being  entitled  to  a  share  upon  partition  or  after  reunion.    She 

Benarea  authori-  c^miot  come  in  afi  a  gotraja  sapinda  within  the  meaning  of 
*ie8.  Vijnaneswara,  because  the  Hindu  law  never  contemplates  a 

female  as  remaining  unmarried  after  the  period  of  puberty,  and 
as  soon  as  she  does  marry  she  passes  into  a  diflferent  goira  (»). 
Nor  is  there  any  text  in  her  favour,  which  is  as  much  required 
by  the  Benares  school  as  by  that  of  Bengal  (§  440).  I  have 
already  noticed  the  construction  of  the  text  of  the  Mitakshara, 
which  would  bring  in  the  sister  as  included  in  the  term 
brethren.  This  has  not  been  approved  of  by  the  writers  of 
any  school  (§  453).  Nanda  Pandita  also  proposes  to  bring  in 
the  sister  on  another  principle  as  being  the  daughter  of  the 
fether  (/).  The  reasoning  would  be,  A  man's  own  daughter 
succeeds,  as  bringing  forth  the  daughter's  son.  It  is  now 
settled  that  the  sister's  son — that  is,  the  son  of  the  fether's 
daughter — also  succeeds  (§  490).  Therefore  the  fether's 
daughter  herself  should  succeed  as  bringing  him  forth.  The 
answer  would  be,  that  a  man's  own  daughter  succeeds,  both 
because  she  is  his  own  offspring,  and  because  she  produce  a 
son  who  is  of  such  importance  to  him,  that  he  is  the  next 
male  who  takes  afler  his  own  issue.  Neither  ground  would 
apply  to  a  sister.  Not  the  jfirst  of  course;  nor  the  second, 
because,  although  the  sister's  son  is  an  heir,  he  only  comes  in 
under  the  Mitakshara  as  a  ha7idhu  after  the  last  of  the  samano- 
dalcas.  Further,  the  fact  that  the  sister's  son  is  an  heir  does  not 
involve  any  assimiption  that  his  mother  must  have  been  an  heir 
also.  He  takes  by  his  own  independent  merit,  not  through 
her  (?f).  Accordingly  we  jfind  that  the  son  of  an  uncle's 
daughter  is  an  heir  to  the  nephew,  though  the  uncle's 
daughter  is  not  an  heir  {x)\  the  son  of  a  brother's  daughter 
is,  but  the  brother's  daughter  is  not  an  heir  (y);  the  son  of  a 


is)  D.  Bh.  xi.  2,  §  6 ;  1  W.  &  B.  147.  See  too  D.  Bh.  xi.  6,  §  10,  where 
Jimuta  Vahana  says  that  Yajnavalkya  usee  the  term  Gotraja  to  exclude  females 
related  as  aapwdas. 

{t)  Mit.  ii.  5,  §  5,  note. 

(m)  See  per  ffoUoioay,  J.,  6  Mad.  H.  C.  288. 

(x)  Ouru  Gobind  v.  Anand  Lai,  5  B.  L.  R.  15;  Gomien  Chund  t.  Mt, 
Kisfienmunnee,  6  S.  D.  77  (90). 

(y)  Gobind  Proshad  v.  Mohesh  Chustde)',  15  B.  L.  R.  35;  Mt.  Jogmurut  r. 
Seetul  Perahad,  Sev.  433. 


IN  CASE  OF  FEMALES.  455 

nephew's  daughter  is,  but  the  nephew's  daughter  is  not  an 
heir  (z), 

§  456.  The  weight  of  authority  seems  also  to  be  against  the  Adverse 
sister's  claim.  The  opinions  of  both  the  MacNaghtens,  of  ^^^^ 
Mr.  Colebrooke,  Mr.  Sutherland,  and  Sir  Thomas  Strange,  were 
opposed  to  her  claim  ;  and  a  ftitwah  by  a  Madras  Pundit  to  the 
same  effect  is  cited  by  the  latter  author  (a).  In  1858  a  case 
came  before  the  Madras  Sudr  Court,  in  which  a  sister  claimed 
as  heir  to  her  brother,  relying  on  the  texts  of  Manu  and  the 
authority  of  Nanda  Pandita  and  Balambhatta.  The  Court 
said,  "  The  Judges  of  the  Sudder  Udalut,  while  admitting  that 
the  arguments  of  the  special  appellant  have  much  force,  and 
that  the  texts  relative  to  division  after  reunion  show  that 
under  such  circumstances  a  sister  has  a  right  of  inheritance, 
from  which  a  presumption  might  perhaps  be  drawn  that  the 
spirit  of  the  law  may  possibly  not  have  originally  contemplated 
the  exclusion  which  now  prevails,  are  of  opinion  that  the  law 
is  not  only  too  ill  defined  to  admit  of  such  construction,  in 
opposition  to  existing  usage,  but  must  even,  if  speaking  more 
clearly,  be  regarded  as  obsolete  and  virtually  changed,  and 
modified  by  practice  prevailing  beyond  memory,  and  acquiesced 
in  by  all  parties  concerned  (^)."  The  same  claim  was  set  up, 
with  the  same  arguments  and  the  same  result,  before  the  High 
Court  of  Bengal  in  1803,  in  a  case  governed  by  Mitakshara 
law.  The  Court,  after  referring  to  Manu,  ix.,  §  187,  217, 
Mit.  ii.,  4  and  5,  1  Stra.  H.  L.  146  ;  1  W.  MacN.  35,  and  a 
Bengal  case,  proceed  to  say,  "  On  the  whole,  then,  we  are 
clearly  of  opinion  that  the  Vyavastha  of  the  Pundit  cannot  be 
set  up  successfully  against  the  text  of  the  Mitakshara,  or  the 
general  principles  of  Hindu  law,  which  exclude  sisters,  or 
against  the  marked  omission  from  our  precedents  of  any  decision 
in  favour  of  such  a  claim,  for  more  than  sixty  years  (c)." 

In  the  Punjab,  among  the  Sikh   Jats,  the  sister  is  also 


(z)  Kaahte  Mohun  ▼.  Rajgobind^  24  W.  R.  229 ;  Radha  Pearee  v.  Doorga 
Monee,  6  W.  R.  131. 

(a)  1  Stra.  H.  L.  146 ;  2  Stra.  H.  L.  243-246 ;  F.  MacN.  4,  7;  1  W.  MacN. 
85,  n.     See  too  per  HoUowayy  J.,  6  Mad.  H.  C.  288. 

(b)  Chinnammien  v.  Koottoor  Ckinna  Naranieny  Mad.  Dec.  of  1858,  175. 

(c)  Mt.  Guman  Kumari  v.  Srikant  Neogi,  Sev.  460. 
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Sister's  right 


recently  admit- 
ted in  Madras. 


excluded  by  long-established  and  recorded  usage,  which  wad 
affirmed  by  express  decision  in  1870  (d). 

The  title  of  a  sister  was  raised  for  the  first  time  on  appeal  to 
the  Privy  Council  in  a  case  from  the  N.  W.  Provinces  in  1871, 
but  the  Judicial  Committee  refused  to  enter  upon  the  ques- 
tion (e);  it  was  also  referred  to,  but  without  any  expression  of 
opinion,  by  the  Conmiittee  in  1876  (/). 

§  457.  On  the  other  hand,  a  sister  was  for  the  first  time 
decided  to  be  an  heir  to  her  brother  in  a  very  recent  case  in  the 
Madras  High  Court  (g).  Property  had  devolved  on  a  son, 
upon  whose  death  it  was  taken  by  his  noother.  She  alienated 
portions  of  it  to  strangers,  and  then  died.  The  plaintiflP,  who 
was  one  of  three  sisters,  sued  to  set  aside  the  alienations. 
These  were  admittedly  invalid  beyond  the  life  of  the  mother. 
The  only  question  therefore  was,  whether  the  sister  had  any 
title  which  would  support  her  suit.  The  Court  held  that  she 
had.  They  first  declared  that  she  was  not  a  sapinda,  setting 
aside  the  construction  put  upon  the  word  "  brethren  "  by  Balam- 
bhatta.  They  then  proceeded  to  say,  "  Whether  the  sister  is 
entitled  to  succeed  as  a  relative  of  deceased  more  remote  than 
a  sapinda  is  another  question.  Since  the  decision  of  the 
Judicial  Committee  in  Gridhari  Lull  v.  The  Government  of 
Bengal  (h),  the  High  Court  of  Madras,  following  that  deci- 
sion, and  the  decision  of  the  High  Court  of  Bengal  in  Amrita 
Kumari  DeH  v.  Lakhinarayen  Chakkerhutti  (i),  of  which  the 
Judicial  Committee  approved,  have  held  {k)  that  a  sister's  son 
is  c  ntitled  to  succeed  as  a  bandhu,  and  that  the  text  and  com- 
mentary in  chap,  ii.,  sect.  6,  of  the  Mitakshara  do  not  restrict 
the  limit  of  Bandhus  to  the  cognate  kindred  there  mentioned,  but 
are  to  be  read  as  merely  offering  illustrations  of  the  degree  of 
Bandhus  in  their  order  of  succession.  In  sect.  3  of  chap.  ii.  of 
the  Mit.,  §  4,  it  is  said,  "  Nor  is  the  claim  in  virtue  of  pro- 
pinquity restricted  to  kinsmen  allied  by  funeral  oblations,  but 


{dy  Punjab  Oust.  17. 

(e)  Kooer  Ooolub  Singh  v.  Hoc  Kurun  Stngh^  14  M.  I.  A.  176. 

(/)   VcUanki  v.  Venkata  Rama,  4  1.  A.  1,  8. 

(ff)  Kutti  Amrtud  ▼.  Jiadakristna  Aiyan,  8  Mad.  H.  C.  88. 

(A)  12  M   1.  A.  448. 

{i)  2  B.  L.  R.  F.  B.  28. 

\k)  Chelikani  Tirupati  t.  Bajah  Surancni^  6  Mad.  H.  C,  278. 
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on  the  contrary,  it  appears  from  this  very  text  (J)  that  the  rule  Madraa  High 

n  .        ./.      «,  V^i      '^i.     ^  ^-       '     4.U  p  Court  decision. 

01  propinquity  is  effectual  without  any  exception  m  the  case  or 
(satnanodakas)  kindred  connected  by  oblations  of  water,  as 
well  as  other  relations,  where  they  appear  to  have  a  claim  on 
the  succession."  And  it  is  afterwards  said  in  sect.  7,  "  If 
there  be  no  relatives  of  the  deceased,  the  preceptor,  &c.,  ac- 
cording to  the  text  of  Apastamba, '  If  there  be  no  male  issae, 
the  nearest  kinsman  inherits,  or  in  default  of  kindred,  the  pre- 
ceptor.' "  It  follows  from  the  above,  not  only  that,  in  regard 
to  cognates,  is  there  no  intention  expressed  in  the  law  or  to  be 
inferred  from  it,  of  limiting  the  right  of  inheritance  to  certain 
specified  relationships  of  that  nature,  but  that,  in  regard  to 
other  relationships  also,  there  is  free  admission  in  the  order  of 
succession,  prescribed  by  law  for  the  several  classes;  and  that 
all  relatives,  however  remote,  must  be  exhausted,  before  the 
estate  can  fall  to  persons  who  have  no  connection  with  the 
family.  In  this  view  plaintiff  must  be  regarded  as  a  relative 
entitled  to  succeed  on  an  equal  footing  with  her  sisters,  who 
are  relatives  of  the  same  degree. 

§  458.  This  decision  will,  of  course,  settle  the  law  in  Madras  Diecoased, 
unless  reversed.  But  as  it  will  not  be  a  binding  authority  upon 
Mitakshara  law  in  other  parts  of  India,  it  may  be  as  well  to 
examine  its  reasoning  more  closely.  The  three  cases  quoted 
have,  of  course,  no  application.  They  merely  decide  that  male 
relations,  who  come  within  the  definition  of  a  bandhu  in  the 
Mitakshara  (m),  are  not  excluded  from  the  mere  fact  that  they 
are  not  specifically  enumerated  in  the  next  section.  But  if  that 
definition  means,  as  those  cases  held  that  it  did  mean,  a  person 
connected  by  funeral  oblations  with  the  deceased,  then  a  sister 
does  not  come  within  the  definition,  not  being  "  connected  by 
funeral  oblations."  It  is  also  to  be  remarked  that  the  enume- 
ration in  Mitakshara,  ii.  6,  though  not  exhaustive  as  to  the 
individuals,  includes  none  but  males,  and  is^  therefore  strong 
evidence  that  none  but  males  were  supposed  capable  of  satisfying 
the  definition.  And  the  cases  cited  show  that  none  but  males 
could  satisfy  the  definition,  as  there  understood.  The  judgment, 
however,  goes  on  to  cite  two  texts  as  showing  (apparently)  that 
other  relatives  who  are  neither  gentiles  nor  bandhus  may  inherit 


{1}  Manu,  ix.  §  187.  {m)  Mit.  ii.  5,  §  8. 
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Jf^^'^^cision    by  virtue  of  mere  propinquity.  In  the  first  passage  (n),  Vijnanes- 

wara  is  weighing  the  comparative  merits  of  the  father  and  the 
mother,  both  of  whom  are  gotraja  sapindas.  He  decides  in 
favour  of  the  former  on  the  ground  of  propinquity,  and  proceeds, 
in  the  text  cited  by  the  High  Court,  to  remark  that  this  prin- 
ciple of  propinquity  applies  not  olily  to  sapindas,  but  to 
samanodakas,  "  as  well  as  other  relatives,  when  they  appear  to 
have  a  claim  to  the  succession."  That  is  to  say,  given  a  rivalry 
between  two  persons,  both  entitled  to  inherit,  the  one  who  is 
nearest  in  blood  shall  take.  The  text  does  not  attempt  to  lay 
down  who  have  a  claim  to  succession.  On  the  contrary,  it  seems 
to  assume  that  there  may  be  relatives  who  would  not  "  appear 
to  have  a  claim  to  the  succession."  It  does  not  define  the  class 
of  heirs — that,  as  will  be  shown  immediately,  had  been  done 
already — but  lays  down  a  rule  by  which  one  member  of  the  class 
is  to  be  preferred  to  another.  The  word  which  is  translated  by 
Mr.  Colebrooke  "as  well  as  other  relatives,"  is  simply  adi 
appended  to  samanodakas,  and  means  the  like,  or  et  cetera  (o). 
It  would  be  contrary  to  the  ordinary  principles  of  construction 
to  interpret  such  a  word,  as  introducing  a  completely  different 
class.  The  next  text  proves  exactly  the  opposite  of  what  it  is 
cited  for  by  the  High  Court.  To  understand  it  we  must  go 
back  a  little.  The  first  seven  sections  of  the  Mitakshara, 
chap,  ii.,  are  merely  a  commentary  on  the  text  of  Yajna- 
valkya  (])),  "  The  wife,  and  the  daughters  also,  both  parents, 
brothers  likewise  and  their  sons,  gentiles,  cognates  (q),  a  pupil 
and  a  fellow  student ;  on  failure  of  the  first  among  these,  the 
next  in  order  is  indeed  heir  to  the  estate  of  one  who  departed 
for  heaven,  leaving  no  male  issue.  This  rule  extends  to  all 
(persons  and)  classes."  This  text  recognizes  no  relatives  coming 
after  nephews  who  are  not  either  gentiles  (gotraja)  or  handhus. 
Sections  1 — 4  treat  of  relations  up  to  and  including  nephews. 
Section  5,  §  1  defines  gotraja,  and  §  8  defines  handhus.  The 
remainder  of  section  5  illustrates  the  succession  of  gentiles  or 
gotrajas.    Section  6  illustrates  the  succession  of  handhus.    It 


in)  Mit.  ii.  3,  §  8,  4. 

(o)  See  as  to  the  uBe  of  this  adi,  Barnell's  Preface  to  Yaradaraja. 

(p)  Yaj.  il  §  135  ;  cited  Mit.  ii.  1,  §  2. 

iq)  Bandhu,  see  Qoldst  26. 


IN  CASE  OF  FEMALES.  459 

18  now  settled  that  these  illustrations  are  not  exhaustive,  but  Madras  decimon 
that  anyone  who  comes  within  the  definition  may  inherit 
(§  486).  Then  comes  section  7,  which  treats  of  the  succession 
of  those  who  are  not  relatives  at  all.  It  commences,  "  If  there 
be  no  relations  of  the  deceased,  the  preceptor,  or  on  failure  of 
him  the  pupil,  inherits,  by  the  text  of  Apastamba.  *  If  there  be 
no  male  issue  the  nearest  kinsman  inherits,  or  in  default  of 
kindred  the  preceptor,  or,  failing  him,  the  disciple.* "  The  Court 
infers  from  this  "  that  in  regard  to  other  relationships  also  '* 
(meaning,  apparently,  relationships  which  do  not  come  under 
the  head  of  cognates)  "  there  is  free  admittance  to  the  inherit- 
ance in  the  order  of  succession  prescnbed  by  law  for  the  several 
classes,  and  that  all  relatives,  however  remote,  must  be  ex- 
hausted before  the  estate  can  fall  to  persons  who  have  no  con- 
nection with  the  family."  That  is  to  say,  the  Court  seems  to 
think  that  the  words,  "  If  there  be  no  relations  of  the  deceased," 
let  in  a  new  class  of  relations,  who  tare  neither  gentiles  nor 
cognates,  but  who  are  connected  with  the  deceased  by  propin- 
quity. It  would  be  rather  remarkable  if  a  section  which  is 
devoted  to  strangers  should  have  this  effect,  and  should,  by  a 
side  wind  as  it  were,  bring  in  an  entirely  new  set  of  heirs,  who 
are  not  defined,  and  of  whose  very  existence  there  is  no  previous 
hint.  But  the  feet  is  that  the  word  which  Mr.  Colebrooke 
has  translated  "  relations  "  is  landhu  (r).  This  makes  every- 
thing consistent.  Section  6  treats  ofgotrajas.  Section  6  treats 
of  handhiis.  Section  7  of  those  who  come  in  when  there  are  no 
handhu.  There  is  no  third  class  of  persons  who,  being  neither 
gotraja  nor  bandhu,  are  still  relations.  In  the  passage  of 
Apastamba,  the  word  translated  kinsman  and  kindred  is 
sapinda  («).  Apastamba  does  not  appear  to  recognize  bandhus 
at  all. 

§  459.  It  certainly  seems  to  me,  mth  the  greatest  possible 
respect  for  the  learned  Judges  of  the  Madras  High  Court,  that 
their  decision  cannot  be  supported  upon  the  grounds  upon 
which  they  have  put  it  Whenever  the  question  arises  again^ 
it  will  probably  be  found  that  the  claim  of  ihe  sister  can  only 
be  made  out,  either  upon  the  principle  on  which  she  is  let  in  by 
Nilakantha  and  his  followers,  that  is  as  a  sapinda,  or   by 

(r)  Goldst.  26.  («)  See  1  W.  A  B.  807. 
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Heirship  of 
sister  con- 
sidered. 


exclading  from  the  definition  of  handhu  all  reference  to  fimeral 
oblations,  and  taking  it  simplj  as  denoting  persons  connected  by 
affinity  f§  434).  The  fonner  position  has  been  denied  to  her  by 
the  Judicial  Committee,  and  by  the  Madras  High  Court  {t). 
Whatever  may  have  been  the  original  meaning  of  the  text  of 
Mann  (ix.  §187),  "To  the  nearest  sapinda  the  inheritance 
belongs, "  the  text  must  now  be  read  with  that  of  Yajnavalkya, 
and  the  commentary  of  the  Mitakshara,  which  show  that  sapinday 
as  opposed  to  handhu ,  means  one  of  the  same  &mily,  and  not  a 
person  removed  from  it  by  marriage  (§  455).  On  the  other 
hand,  if  the  idea  of  funeral  offerings  is  excluded  from  the  defi- 
nition of  a  handhu,  a  sister  would  certainly  come  within  it.  But 
then  we  should  have  to  consider  the  whole  framework  of  the 
Mitakshara,  which  recognizes  no  females  who  are  not  denoted 
by  special  texts.  To  admit  a  sister  as  an  heir  at  this  time  of  day 
appears  to  be  tlie  very  course,  to  which  their  Lordships  of  the 
Judicial  Committee  say  they  have  "  an  insuperable  objection,** 
viz.,  "  by  a  decision  founded  on  a  new  construction  of  the  words 
of  the  Mitakshara,  to  run  counter  to  that  which  appears  to  them 
to  be  the  current  of  modem  authority  "  (u). 


(0  11  M.  I.  A.  402 ;  8  Mad.  H.  C.  92. 
(«)  11  M.  I.  A.  403  ;  14  M.  I.  A.  196. 
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INHERITANCE. 

Order  of  Succession. 

§  460.  Issue. — If  a  man  has  become  divided  from  his  sons,  Issue 
and  subsequently  has  one  or  more  sons  born,  he  or  they  take  his 
property  exclusively  (§  396).  If  he  is  undivided  from  them, 
his  property  passes  to  the  whole  of  his  male  issue,  which  term 
includes  his  legitimate  sons,  grandsons,  and  great-grandsons  (a). 
AU  of  these  take  at  once  as  a  single  heir,  either  directly  or  by 
way  of  representation.  Suppose,  for  instance,  a  man  has  had 
three  sons,  and  dies  leaving  his  eldest  son  A.,  and  B.  the  son  of 
A.;  two  grandsons,  C*  and  C.^  by  his  second  son,  and  three 
great-grandsons,  D.\  D.',  and  D.^  by  his  third  son;  A.  takes  for 
himself  and  B.,  C}  and  C.^  take  for  themselves,  and  D.*,  D.^,  and 
D.''  take  for  themselves,  and  these  three  lines  all  take  at  once,  take  simul- 
and  not  in  succession  to  each  other.  The  mode  in  which  they  ^^^^  ^' 
take  inter  se,  and  the  nature  of  the  interests  which  they  take, 
have  been  discussed  aheady  {I),  This  seems  to  be  an  exception 
to  the  general  rule,  that  among  heirs  of  different  degrees,  the 
nearer  always  excludes  the  more  remote  (c).  It  really  is  no 
exception.  It  is  merely  an  illustration  of  the  rule  that  property, 
which  is  held  as  separate  in  one  generation,  always  becomes 
joint  in  the  next  generation  (§241).  If  it  is  held  by  a  fether 
who  is  himself  the  head  of  a  coparcenary,  it  passes  at  his  death 
to  the  whole  coparcenary,  and  not  to  any  single  member  of 
it,  all  of  them  having  under  the  Mitakshara  equal  rights  by 

(a)  Baudh.  i.  5,  §  1  ;  Mann,  ix,  §  187,  185  ;  Mit.  i.  1,  %  3,  ii.  8,  §  1  ;  D. 
Bh.  iii.  1,  §  18,  xi.  1,  §  81-34 ;  V.  May,  iv.  4,  §  20-22 ;  Viv.  Chint.  295  ; 
per  curium,  2  M.  I.  A.  156  ;  18  M.  I.  A.  378. 

(b)  See  ante,  §  387. 

(c)  KheUur  Oopal  v.  Poomo  Chunder,  15  W.  R.  482. 
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Ril^to  <A  urae.     birth.    The  Daya  Bhaga  puts  forward  the  same  view  irom  its 

reh'gions  aspect.  According  to  it,  the  son,  grandson,  and  great- 
grandson,  all  present  religious  ofTerings  to  the  deceased,  and  all 
with  eqoal  efficacy.  There  is  therefore  no  reason  why  one 
should  be  preferred  to  the  other.  But  as  the  grandson  presents 
no  offerings  while  his  own  &ther  is  alive,  B.  does  not  take 
directly,  but  C.  and  D.  do  (</). 

Primogenidiro.  §  461.  Property  which  is  in  itfi  nature  impartible,  as  a  Raj 

or  ancient  Zemindary,  can  of  course  only  descend  to  one  of  the 
issue;  which  that  one  is  to  be  will  depend  upon  the  custom  of 
the  femily  (§  50).  In  general  such  estates  descend  by  the  law 
of  primogeniture.  In  that  case  the  eldest  son  is  the  son  who 
was  bom  first,  not  the  first-bom  son  of  a  senior  wife  {e).  So 
long  as  the  line  of  the  eldest  son  continued  in  possession,  the 
estate  would  pass  in  that  line  (/).  That  is  to  say,  on  the  death 
of  an  eldest  son,  leaving  sons,  it  would  pass  to  his  eldest  son 
and  not  to  his  brother.  But  I  cannot  find  that  it  has  ever  been 
decided,  that  the  same  rule  would  apply  in  favour  of  the  issue  of 
an  eldest  son,  who  had  never  taken  the  estate.    For  instance,  if 

Bajab. 

, 1 , 

A.  a 

I 

A.  died  before  the  Rajah,  would  the  estate  pass  to  B.  or  to  C.  ? 
Upon  principle  it  would  seem,  that  at  the  death  of  each  holder 
the  estate  would  go  to  the  eldest  member  of  the  class  of  persons 
who,  at  that  time,  were  his  nearest  heirs.  If  so,  B.  is  certainly 
nearer  to  him  than  C.  This  seems  to  have  been  the  ground  of 
the  decision  of  the  Judicial  Committee,  in  a  case  where  the 
question  was,  whether  an  elder  brother  by  the  half  blood,  or  a 


(d)  D.  Bh.  iu.  1,  §  18,  19. 

(e)  Manu,  ix.  §  125,  126 ;  Raghoanath  v.  Hurrehur,  7  S.  D.  126  (146) ; 
Bhvjangrav  ▼.  MalqjiraVf  6  Bomb.  A.  C.  161  ;  Ramolcikshmi  v.  Sivanantka, 
14  M.  I.  A.  670.  In  the  two  last  cases  it  was  eaggested  that  perhaps  a 
younger  ion  by  the  wife  tint  married  might  succeed  in  preference  to  an  elder 
■on  by  a  junior  wife.  The  contrary  was  held  in  the  first  case,  and  would 
probably  be  the  law  if  the  point  should  arise  again.     See  as  to  the  old  law, 

ante,  §  85. 

/}  See  pedigree  in  Ytnumula  t.  Yenumula,  6  Mad.  H.  C.  93. 
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younger  brother  by  the  full  blood,  would  be  the  next  heir  to  a  Whole  and  half 
Raj.  They  were  pressed  with  the  argument  that  on  the  death 
of  the  previous  holder,  who  was  the  father  both  of  the  deceased 
Rajah  and  of  the  claimants,  the  Raj  had  vested  in  all  the 
brothers  jointly,  though  of  course  it  could  only  be  held  by  one. 
If  so,  of  course  all  the  brothers  were  equally  near  to  the  father, 
and  on  the  death  of  one  it  would  survive  to  the  eldest.  But 
the  Conunittee  held  that  in  the  case  of  an  impartible  estate 
survivorship  cannot  exist,  as  being  an  incident  of  joint  owner- 
ship, which  is  inconsistent  with  the  separate  ownership  of  the 
Rajah.  Therefore,  title  by  sur\ivorship,  where  it  varies  from 
the  ordinary  rule  of  heirship,  cannot,  in  the  absence  of  custom, 
furnish  the  rule  to  ascertain  the  heir  to  a  property  which  is 
solely  owned  and  enjoyed,  and  which  passes  by  inheritance  to  a 
single  heir.  Then  upon  the  double  ground  of  nearness  of  kin 
and  religious  efficacy,  the  whole  blood  was  entitled  in  preference 
to  the  half  blood  {g)  ;  that  is  to  say,  they  held  that  nothing 
vested  in  any  member  of  the  family  until  the  death  of  the  last 
holder,  and  that  at  his  death  the  heir  was  the  person  who  was 
nearest  to  him. 

§  462.  Illegitimate  sons  in  the  three  higher  classes  never  Illegitimate 
take  as  heirs,  but  are  only  entitled  to  maintenance  (§  399).  It  ^°^ 
is  said  that  by  a  special  usage  they  may  inherit,  but  in  the 
only  cases  in  which  such  a  special  usage  was  set  up  it  was 
negatived  (A).  But  the  illegitimate  son  of  a  Sudra  may,  under 
certain  circumstances,  inherit  either  jointly  or  solely.  His  rights 
have  already  been  referred  to  under  the  head  of  Partition 
(§  399),  but  it  will  be  necessary  to  go  a  little  more  fully  into 
them  here.  His  position  rests  upon  two  texts.  Manu  says  (^), 
"  A  son  begotten  by  a  man  of  the  servile  class  on  his  female 
slave,  or  on  the  female  slave  of  his  male  slave,  may  take  a  share 
of  the  heritage,  if  permitted  (by  the  other  sons)."  Yajnavalkya 
enlarges  the  rule  as  follows  :  "  Even  a  son  begotten  by  a  Sudra 
on  a  female  slave  may  take  a  share  by  the  father's  choice.  But, 
if  the  father  be  dead,  the  brethren  should  make  him  partaker 

.f — — . 

{g)  Ntdkisto  Deb  v.  Beerchunder,  12  M.  I.  A.  528,  540.  The  point  was 
argued,  but  not  decided,  in  Periaaamny  v.  Pericuawmy^  5  I.  A.  61. 

(A)  Mohun  Singh  v.  Chuman  Jtai,  1  S.  D.  28  (37)  ;  Perahad  Singh  ▼. 
Mnheshree,  3  S.  D.  132  (176). 

(t)  ix.  §  179. 


464 


ORDER  OF  SUCCESSION. 


niegitimftte  son 
of  a  Sadra. 


Whether  his 
mother  must 
have  been  a 
slaye. 


of  the  moiety  of  a  share  ;  and  one  who  has  no  brothers  may 
inherit  the  ^hole  property  in  default  of  daughters*  sons  "  (k). 
The  first  question  that  arises  upon  these  texts  is  as  to  the  nature 
of  the  connection  out  of  which  the  illegitimate  son  contem- 
plated by  them  must  issue.  Are  the  texts  to  be  taken  literally, 
afi  denoting  that  the  mother  must  be  the  slave  of  the  father,  or 
do  they  denote  a  son  bom  from  a  concubine,  or  the  offspring  of 
a  merely  temporary  intercourse?  On  this  point  there  is  a  direct 
conflict  of  authority. 

§  463.  Jimuta  Vahana,  as  translated  by  Mr.  Colebrooke, 
takes  the  less  strict  view.  He  says  in  reference  to  Manu,  "The 
son  of  a  Sudra  by  a  female  slave,  or  other  unmarried  woman, 
may  share,  &c. ;  "  and  he  paraphrases  the  text  of  Yajnavalkya 
by  the  words  "  begotten  on  an  unmarried  woman,  and  having 
no  brother,  &c."  (/)  In  a  very  recent  case,  however,  which 
arose  in  Calcutta,  Mr.  Justice  Mitter  stated  that  the  above 
passages  of  the  Daya  Bhaga  were  incorrectly  translated,  and 
that  tiie  first  passage  should  run,  "  The  son  of  a  Sudra  by  an 
unmarried  female  slave,  &c. ;  **  and  that  the  second  passage 
should  begin,  "  Having  no  other  brother  begotten  on  a  married 
woman,  he  may  take  the  whole  property."  The  Court  therefore 
held  that  the  words  "  son  of  a  female  slave  "  must  be  literally 
interpreted,  so  far  as  the  districts  governed  by  Bengal  law  were 
concerned,  and  that  an  illegitimate  son  whose  mother  was  not  a 
dave  could  not  inherit  (m).  Now  there  seems  to  be  no  ground 
for  supposing  that  there  is  any  difference  in  this  point  between 
the  law  of  Bengal  and  the  other  provinces,  as  all  the  authorities 
rely  upon  the  same  texts.  As  slavery  was  abolished  by  Act  V. 
of  1848,  it  follows,  if  the  above  construction  is  sound,  that  the 
inheritance  of  the  illegitimate  son  of  a  Sudra,  bom  after  that 
date,  has  now  become  impossible.  On  the  other  hand,  the 
Bombay  High  Court  in  an  equally  recent  case,  give  a  literal 
translation  of  the  text  of  Jimuta  Vahana,  which  exactly  corre- 
sponds with  Mr.  Colebrooke's  translation  (n).  So  MtJiegvara 
renders  the  same  text :   "  He  being  bom  of  an  nnmarried 


(k)  Yajn.  U.  §  188,  184 ;  Mit.  i.  12,  §  1. 
{D  D.  Bh.  ix.  §  29,  31 ;  8  Dig.  143. 

(m)  Narain  Dhara  ▼.  JUtkhal  Gain,  1  Calc.  1,  citing  1  W.  MacN.  18  ;  2 
W.  MacN.  15,  n. ;  D.  Ch.  v.  §  30. 
(n)  1  Bomb.  L.  R.  110. 
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woman,  and  having  no  brother  born  of  a  wedded  wife,"  &c.  (o)  Meaning  of 
Prosonno  Cooniar  Tagore  renders  tlie  corresponding  passage 
by  Vachesjmti  Misra:  "A  son  of  a  Sudra  by  an  unmarried 
woman,"  (p)  and  the  same  rendering  is  given  by  Mr.  Borra- 
daile  of  the  passage  in  the  Mayukha  (//).  If,  however,  the 
proper  translation  of  the  passage  in  the  Daya  Bhaga  be  that 
which  is  given  by  Mr.  Justice  Mitter,  then  tlie  question  would  l)e 
narrowed  to  this  :  What  is  meant  by  the  tenn  /A//?/,  or  female 
slave  ?  The  Dattaka  Mimamsa,  in  describing  the  slave's  son 
(Dasi  piifra),  says,  "  A  female  purchased  by  price,  who  is 
enjoyed,  is  a  slave.  The  son  who  is  bom  on  her  is-  considered 
a  slave  son  "  (r).  The  point  is  discussed  by  the  Bombay  High 
Court,  apparently  without  any  knowledge  of  the  Calcutta  case, 
and  they  arrive  at  the  conclusion  that  the  word  does  not 
necessarily  mean  anything  more,  than  an  unmarried  Sudra 
woman  kept  as  a  concubine  (5).  In  Madras  it  has  frequently 
been  held  that  the  illegitimate  son  of  a  Sudra  will  inherit,  and, 
although  it  has  not  been  necessary  to  decide  the  point,  it  has  been 
Btated,  or  assumed,  that  the  mother  need  not  be  a  slave  in  the 
strict  sense  of  that  term.  In  Southern  India,  at  all  events,  the 
word  Basi  is  invariably  applied  to  a  dancing  girl  in  a  pagoda  (t). 
And  the  Judicial  Conunittee  has  also  stated,  though  without 
reference  to  this  point,  that  "  they  are  satisfied  that  in  the 
Sudra  caste  illegitimate  children  may  inherit "  (u).  Through- 
out the  futirahs  recorded  by  Messrs.  West  and  Biihler,  the  term 
slave  girl,  or  Dasi,  and  concubine,  api)ear  to  be  treated  as 
convertible  terms  (.r). 

§  464.  Probably  in  former  times  the  permanent  concubine 
was  always  a  slave,  that  is,  a  person  purchased,  or  bom  in  the 


<o)  D.  Bh.  ix.  §  31,  note. 

(p)  Viv.  Chint.  274. 

{q)  v.  May,  iv.  4,  §  32.  The  Mitaksbara,  i.  12,  §  2,  and  the  Datta  Chan- 
drica,  v.  §  30,  only  us©  the  terra  "  female  slave." 

(r)  D.  M.  iv.  §  75,  7tJ. 

{»)  Rahi  V.  Goviiula^  1  Uorab.  L.  R.  97. 

\i)  Chendrabhan  v.  C hingooranty   Mad.  Dec.    of  1849,  50  ;  Pandai>/a  v. 

Puli  Telaver,  1   Mad.  H.  C.  478,  afld.   13  M.  I.  A.   141  ;  Muttusawmy  t. 

Venkatasubha,  2  Mad.  H.  C.  293  ;  12  M.  I.  A.  203  ;  Datti  Pariti  v.  DuUi 

Bungaruy  4  Mad.  H.  C.  204  ;  Krishnamma  v.  Papa,  ib.  234.     See  too  per 

Mr.  Colebrooke,  2  Stra.  H.  L.  68. 

(m)  Per  Giffard,  L.  J.,  18  M.  I.  A.  159. 

{x)  1  W.  &  B.  48,  49,  52,  53,  66,  57. 
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and  lawful. 


Connection  must  house,  and  incapable  of  leaving  it  at  her  own  free  will.  But 
D  inuous  ^j^^  principle  of  the  rule  seems  to  have  been,  that  as  the  mar- 
riage tie  was  less  strict  among  Sudras  than  among  the  higher 
classes,  so  the  issue  of  women  who  were  permanently  kept  by 
Sudras,  though  not  actually  married  to  them,  was  regarded  as 
something  between  a  legitimate  son  and  the  mere  bastard  off- 
spring of  a  promiscuous  or  illegal  intercourse.  Accordingly  it 
has  been  held  in  Madras  that  the  son  bom  of  an  absolutely 
prohibited  union,  such  as  an  incestuous  or  adulterous  connec- 
tion, could  not  inherit,  even  to  a  Sudra,  and  it  was  suggested, 
though  not  absolutely  decided,  that  "  the  intercoiu^  between 
the  parents  must  have  been  a  continuous  one  ;  there  must  have 
been  an  established  concubinage,  or,  in  other  words,  the  woman 
must  have  been  one  exclusively  kept  by  the  man  (y)."  In 
Bombay  it  is  said  by  the  High  Court,  that  the  condition  that 
the  Sudra  woman  should  never  have  been  married,  has  in  prac- 
tice been  disregarded.  But  the  cases  referred  to  by  the  Court 
are  all  cases  in  which  the  subsequent  coimection  with  the 
previously  married  woman  was  not  an  adulterous  one,  but  was 
sanctioned  by  usage  having  the  force  of  law  (2). 

§  465.  Supposing  an  illegitimate  Sudra  to  be  entitled,  the 
next  question  would  be  as  to  his  rights.  Upon  this  the  Mitak- 
shara  says  in  explanation  of  the  texts  of  Manu  and  Yajnavalkya 
(§  462),  "  The  son  begotten  by  a  Sudra  on  a  female  slave, 
obtains  a  share  by  the  father *s  choice,  or  at  his  pleasure.  But 
after  the  demise  of  the  father,  if  there  be  sons  of  a  wedded 
wife,  let  these  brothers  allow  the  son  of  the  female  slave  to 
participate  for  half  a  share,  that  is,  let  them  give  him  half  as 
much  aa  the  amount  of  one  brother's  allotment ;  however, 
should  there  be  no  sons  of  a  wedded  wife,  the  son  of  the 
female  slave  takes  the  whole  estate,  provided  there  be  no 
daughters  of  a  wife,  nor  sons  of  daughters.  But  if  there  be 
such,  the  son  of  the  female  slave  particiimtes  for  half  a  share 
only  (a)."  The  Bengal  authorities  are  to  the  same  effect,  but 
say  nothing  of  his  right  to  share  with  the  daughters  (b).     The 


Share  of  illegi- 
timate son. 


(y)  DaUi  Parin  v.  J),  Bungaru,  4  Mad.  H.  C.  204,  215;  Vmkata4iheaa  v. 
Parvatham,  8  Mad.  H.  C.  134.     See  antCy  §  71. 
(2)  1  Bomb.  L.  R.  113. 
(a)  Mit.  i.  12,  §  2. 
(h)  D.  Bh.  ix.  §  29-31;  D.  K.  S.  vi.  §  32-35;  3  Dig.  143. 
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only  writer  who  refers  to  his  right  where  there  is  a  widow,  is  nis  share, 
the  author  of  the  Dattaka  Chandrica,  He  says,  "  If  any,  even 
in  the  series  of  heirs  down  to  the  daughter's  son,  exist,  the 
son  by  a  female  slave  does  not  take  the  whole  estate,  but  on 
the  contrary  shares  equally  with  such  heir  (f)."  This  is  also 
the  opinion  of  a  pundit  whose  futwah  is  given  in  1  W.  &  B.  56. 
On  the  other  hand,  the  editors,  in  a  remark  appended  to  that 
futwah,  say,  **  The  illegitimate  son  would  inherit  the  whole 
estate  of  his  father,  even  though  a  widow  of  the  latter  might  be 
living."  This  remark  is  adopted  by  the  High  Court  of  Bom- 
bay, and  they  state  that  the  illegitimate  son  will  also  share  the 
property  with  the  daughter  and  the  daughter's  son,  while  there 
is  a  widow  in  existence,  subject  of  course  to  the  charge  of 
maintaining  the  widow  {d ).  The  result  would  be,  that  where- 
ever  there  was  an  illegitimate  son,  the  widow  would  be  entitled 
to  no  more  than  maintenance.  Also,  what  is  even  more  anoma- 
lous, that  a  daughter  and  a  daughter's  son  would  in  such  a  case 
inherit  to  the  exclusion  of  the  widow,  and  maintain  her,  though 
it  is  a  first  principle  that  neither  can  ever  take,  except  in  de- 
fault of  her. 

§  466.  It  certainly  would  require  very  strong  authority  to  Where  there  is  a 
establish  such  an  abnormal  state  of  things.  Yet  there  is  ^  °^' 
absolutely  no  authority  for  it,  except  the  remark  of  Messrs. 
West  and  Biihler,  which  itself  rests  upon  nothing  {e).  The 
chapters  of  the  Hindu  law-books,  which  treat  of  a  widow's 
estate,  nowhere  suggest  such  a  limitation  of  her  rights.  No 
text  writer,  no  decision  alludes  to  such  a  possibility.  The 
passages  which  discuss  the  position  of  an  illegitimate  son,  do 
not  even  mention  the  widow,  and  seem  to  me  not  to  involve 
the  doctrine  of  the  Bombay  High  Court,  by  necessary,  or  even 
by  probable,  implication.  Sup|)08e  we  try  a  perfectly  literal 
interpretation  of  the  texts  upon  the  subject.  Yajnavalkya  says 
that  an  illegitimate  son  \rithout  brothers  may  inherit  the  whole 
estate  in  default  of  daughters'  sons.  The  obvious  meaning  is 
that  until  the  line,  which  terminates  with  a  daughter's  son,  is 

(c)  D.  Ch.  r.  §30,81. 

\d)  Jtahi  V.  Ocyvinda  Valad,  1  Bomb.  L   B.  97,  104. 

{e)  There  is  a  futwah  quoted  at  1  W.  &  B.  p.  53,  in  which  illegitimate  sons 
are  made  to  exclude  a  ^adow.  But  the  widow  in  question  was  one  who  had 
been  married  twice.  Such  a  widow  appears  not  to  be  entitled  to  the  full  rights 
of  a  widow  married  as  a  virgin.     See  1  W.  &  B.  59,  (^.  16. 
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Share  of  iilegiti-   exhausted,  he  cannot  take  the  whole  estate,  but  is  only  entitled 
™*      ^  '**         to  a  part  of  it.     The  Mitakshara  makes  this  exen   clearer, 

by  saying  that  a  daughter  also  excludes  him  from  the  whole 
estate,  leaving  him  still  entitled  to  part.  He  does  not  think  it 
necessary  to  say  the  same  as  to  the  widow,  who  ranks  before 
the  daughter.  Then  as  to  the  intennediate  period,  he  is  to 
have  a  share,  which  is  to  be  half  the  share  of  a  son.  The 
literal  meaning  of  this  is,  that  in  each  given  instance  you  are 
to  ascertain  what  share  he  would  take  if  he  were  legitimate, 
and  then  give  him  half  of  it.  Suppose  there  is  a  legitimate 
son,  then,  if  he  also  were  legitimate,  the  estate  would  be 
divided  into  moieties,  of  which  each  would  take  one.  Being 
illegitimate,  he  only  takes  half  of  the  moiety,  lea\'ing  the 
remaining  three-quarters  to  his  brother  (/),  Suppose  there 
is  no  legitimate  son,  but  a  widow,  daughter,  or  daughter's  son  ; 
now,  if  he  were  legitimate,  he  would  take  the  whole.  Being 
illegitimate,  he  takes  only  half,  the  other  half  going  to  the 
widow,  daughter,  or  daughter's  son,  respectively.  If  there  are 
none  of  these,  or  upon  the  extinction  of  all,  he  takes  the  whole. 
Now  this  is  exactly  what  Devanda  Bhatta  says  in  the  passage 
above  referred  to  (^).  And  the  same  is  substantially  the  view 
taken  by  the  Bombay  shastries  quoted  in  W.  &  B.,  though  they 
differ  as  to  the  exact  proportions  taken,  and  by  Mr.  W.  Mac- 
Naghten  and  Jagannatha  (h).  I  am  not  aware  of  any  cases  in 
which  the  point  has  arisen  or  been  decided.  In  the  Bombay 
case  the  whole  discussion  was  ohiier  dictum,  as  the  Court 
decided  that  the  claimant  did  not  come  within  the  terms  of 
the  texts  at  all. 

§  467.  Illegitimate    sons  can  only  take   to  their    father's 
estate.    They  have  no  claim  to  inherit  to  collatei*als  (t).     It 


(/)  This  is  tho  view  taken  by  one  Shastry,  1  W.  &  B.  55.  But  according 
to  others  the  meaning  is  that  the  division  is  to  be  made  so  that  the  legitimate 
son  shaU  have  double  the  share  of  the  illegitimate,  that  is,  in  the  case  put,  the 
former  would  have  two-thirds  and  the  latter  one-third  ;  1  W.  &  B.  64,  57.  A 
similar  diflFerence  exists  as  to  the  mode  in  which  the  fourth  share  to  be  re- 
ceived by  a  daughter  on  partition  was  to  be  calculated,  ante^  §  406,  or  bj  an 
adopted  son  in  the  case  of  the  subsequent  birth  of  a  legitimate  son ;  anU, 
§157. 

(g)  D.  Ch.  V.  §  30,  31. 

{h)  1  W.  &  B.  54-57,  60,  61;  ace.  1  W.  MacN.  18;  8  Dig.  143. 

(»■)  2  W.  MacN.  15,  n.;  Niasar  Murtojah  v.  Kowar  Dhumcunt,  Marsh. 
609. 
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is  also  to  be  remembered  that,  as  the  English  rule  which  Bastards  inherit 

prevents  bastards  tracing  to  their  father  has  no  existence  in      ®*^  ° 

Hindu  law,  so  the  fact  of  illegitimacy  does  not  prevent  bastard 

brothers  claiming  to  each  other.    Accordingly  where  two  take 

jointly,  the  estate  passes  by  survivorship  in  the  ordinary  way. 

Still  less  is  there  any  absence  of  heritable  blood  as  between 

bastards  and  their  mother  (k), 

§  468.  Widow. — In  default  of  male' issue,  the  next  heir  is  Several  widows, 
the  widow  (/).  Where  there  are  several  ^^idows,  all  inherit 
jointly,  according  to  a  text  of  the  Mitakshara,  which  should 
come  in  at  the  end  of  ii.  1,  §  5,  but  which  has  been  omitted  in 
Mr.  Colebrooke's  translation  :  "  The  singular  number,  *  wife/ 
in  the  text  of  Yajnavalkya,  signifies  the  kind.  ETcnce  if  there 
are  several  wives  belonging  to  the  same,  or  difterent  classes, 
they  divide,  and  take  it  (m)."  AU  the  wives  take  together  as 
a  single  heir  with  sur\'ivorsliip,  and  no  part  of  the  husband's 
property  passes  to  any  more  distant  relation  till  all  ai*e  dead  (n). 
Where  the  property  is  impartible,  as  being  a  Raj  or  ancient 
Zcmindary,  of  course  it  can  only  be  held  by  one,  and  then  the 
senior  widow  is  entitled  to  hold  it,  subject  to  the  right  of  the 
others  to  maintenance  (o).  In  other  cases  the  senior  widow 
would,  as  in  the  case  of  an  ordinary  coparcenership,  have  a 
preferable  right  to  the  care  and  management  of  the  joint  pro- 
perty. But  she  would  hold  it  as  manager  for  all,  with  equality 
of  rights,  not  merely  on  her  own  account,  with  an  obligation  to 
maintain  the  others  (/>). 


(k)  Venkataram  v.  Venka'a  LHtchmee,  2  N.  C.  304  ;  Pandaya  Tdavar  v. 
Pidi  Talnver,  1  Mad.  H.  C.  478 ;  yfayna  Bai  v.  Uttaram,  2  Mad.  H.  C. 
197;  8  M.  I.  A.  425;  1  W,  &  B.  129. 

(/)  Hit.  ii.  1;  D.  Bh.  xi.  1,  §  43 ;  V.  May,  iv.  8,  §  1-7.  See  ante,  §  445, 
et  seq.  So  the  widow  succeeds  at  once  on  renunciation  of  his  rights  by  the 
prior  heir.  Ruvee  Bhadr  v.  Roopshunker^  2  Bor.  656,  665 ;  Ram  Kannye  v. 
Mecmomoyeey  2  W.  R.  49. 

(m)  See  as  to  the  omission,  Goldst.  15;  Sm.  Oh.  xL  1,  §  47,  note  2 ;  8  Mad. 
H.  C.  51. 

{n)  1  W.  MacN.  20 ;  2  W.  MacN.  37;  F.  MacN.  6 ;  Stretmutty  v.  Ram- 
conny,  2  M,  Dig.  80 ;  Rumea  v.  Bhar/ee,  1  Bomb.  H.  C.  66 ;  Jijoyamba  v. 
Kamakshi,  3  Mad.  H.  C.  424;  Bhwjwandcen  v.  Myna  Bai,  11  M.  I.  A.  487; 
Nilamani  v.  Radkamaniy  4  I.  A.  212.  The  contrary  opinion  of  Jimuta  Va- 
hana  is  noi  now  law;  D.  Bh.  xi.  1,  §  15,  47. 

{01  Vtttsavoy  v.  Vutsavoyy  1  Mad.  Dec.  453 ;  Seenevullala  v.  Tunyama^ 
2  Ma^l.  Dec.  40. 

( p)  Jijoyamba  v.  Kainakskiy  ub.  sni). 
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Several  widows.        §  469.  Where  seTeral  widows  hold  an  estate  jointly,  or  where 

one  holds  as  manager  for  the  others,  each  has  a  right  to  her 
proportionate  share  of  the  produce  of  the  property,  and  of  the 
benefits  derivable  from  its  enjoyment.  And  the  widows  may 
be  placed  in  possession  of  separate  portions  of  the  property, 
either  by  agreement  among  themselves,  or  by  decree  of  Court, 
where  from  the  nature  of  the  property,  or  from  the  conduct  of 
the  co-widows,  such  a  separate  possession  appears  to  be  the 
only  eflPectual  mode  of  securing  to  each  the  full  enjoyment  of 
her  rights.  But  no  partition  can  be  effected  between  them, 
whether  by  consent  or  by  adverse  decree,  which  would  convert 
the  joint  estate  into  an  estate  in  severalty,  and  put  an  end  to 
the  right  of  survivorship.  In  the  last  case  cited  below,  it  was 
suggested  that  the  widows  might  possibly  enter  into  such  an 
agreement  as  would  bind  each  to  an  absolute  surrender  of  all 
interest  in  the  share  of  the  other,  so  as  to  let  in  the  next  heirs 
of  the  husband  after  the  death  of  that  other  (q).  It  is  difficult, 
however,  to  see  how  such  an  agreement  could  bind  the  sur- 
viving widow,  for  the  benefit  of  any  heir  of  the  husband  who 
was  not  a  party  to  the  contract.  On  the  same  principle  of 
joint  tenancy  with  survivorsliip,  no  alienation  by  one  widow 
can  have  any  validity  against  the  others  without  their  consent, 
or  an  establislied  necessity  (r). 
Effect  of  want  of  §  470.  Whatever  may  have  been  the  ancient  law  on  the 
chastity.  subject  (§  8G),  it  is  quite  clear  now  that  chastity  is  a  condition 

precedent  to  the  taking  by  the  widow  of  her  husband's  estate  (s). 
But  a  question  uj)on  which  there  has  been  much  conflict  of 
authority  arises,  whether  the  incontinence  of  a  widow  is  like 
any  other  ground  of  disability,  which  only  prevents  the  inheri- 
tance from  vesting,  or  whether  it  ^\ill  devest  her  estate  when 
she  has  once  become  entitled  to  it  in  jxissession.  The  latter 
view  was  stated  by  Mr.  Ellis  in  ^ladras,  and  was  adopted  by 
Sir  Thomas  Strange,  who  says,  "  Hence  adultery  in  the  wife 
during  coverture  bars  her  right  of  inheritance,  devesting  it  also 


iq)  Jijoyamha  v.  Kanwkshiy  Bhwjwandetn  v.  Myna  Bai,  NUamani  v. 
Rudh/imani^  ub.  Kup.^  Rimlumtmi  v.    Venl'ataramapjM,  3  Mml.  H.  C.  268. 

(r)  Bhttfjwnndf'fn  v.  Myna  Borr^  ub.  mtp.     See  />o*f,  Chap.  XX. 

{8)  Mit.  ii.  1,  §  37-:31»  ;'Sm.  Ch.  xi.  1,  §  12-21;  V.  Chint.  289-91;  V.  May, 
iv.  8,  ^  2,  6,  8,  9  ;  D.  I'.h.  xi.  1,  §  47,  18,  56.  Sec  all  the  cabes  dbcussed, 
Kery  Ko/(t(iui/  V.  Mo  n  a  ram,  I'i  li.  L.  K.  1. 
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after  it  has  vested,  the  Hindu  widow  resembling  in  this  reSpect  Whether  it  de- 

the  condition  of  ours  in  most  instances  of  copyhold  dower,  and 

holding  it  like  her,  dum  casta  fuerit  only  "  {t).    This  seems  also 

to  have  been  the  opinion  which  originally  prevailed  in  Bengal. 

In  1792  the  Supreme  Court  non-suited  a  widow  in  an  action 

of  ejectment,  her  incontinence  after  her  husband*s  death  being 

established  (w).    The  same  view  was  expressed  by  Jagannatha, 

and  by  the  Sudr  pundits  in  two  futwahs,  the  latest  of  which 

was  in  1811  {v).    In  a  case  in  1819  in  the  Supreme  Court, 

where  the  question  was  whether  a  widow  lost  her  right  of 

inheritance  by  ceasing  to  live  with  her  husband's  relatives,  the 

pundits  answered  that  her  right  would  not  be  forfeited  if,  from 

any  other  cause  but  for  unch«iste  purposes,  she  ceased  so  to 

reside  {w).    They  assimied  apparently  that  residence  with  a 

paramour  would  operate  as  a  forfeiture.    Mr.  Elberling,  writing 

in  1844,  understood  the  law  in  the  same  way  {x).    The  same 

priucipie  was  laid  down  by  a  pundit  in  Poonah  in  1850  (y), 

A  similar  practice  is  stated  to  have  prevailed  in  the  Punjab 

until  18G8  (2),  and  there  is  an  obiter  dictum  to  the  same  eflect 

by  the  Court  of  the  N.  W.  Provinces  in  1870  {a).    On  the 

other  hand,  Mr.  Colebrooke  was  of  opinion  that  although  an 

unchaste  woman  was  excluded  from  the  inheritance,  yet  that 

after  the  property  had  vested  in  her  by  inheritance,  she  would 

not  forfeit  it,  unless  for  loss  of  caste,  unexpiated  by  penance, 

and  unredeemed  by  atonement.     This  seems  also  to  have  been 

the  opinion  of  the  pundit  in  reference  to  whose  futwah  he  was 

consulted.     But  as  regards  the  latter,  it  does  not  appear  clear 

whether  the  vicious  conduct  to  which  he  referred  meant  un- 

chastity,  or  only  extravagance  {h).     The  same  view  was  taken 

by  a  pundit  of  Khandcsh,  who  pronounced  that  if  a  woman  was 

chaste  at  her  husband's  death,  she  would  be  his  heir,  though 


(t)  2  Stra.  H,  L.  273;  1  Stra.  H.  L.  163. 
(«)  RcuUnnoney  v.  Ncelvwnei/y  Montr.  314. 
{V)  3  Dig.  479,  576 ;  2  W.  MacN.  20,  21. 
(w)  CoAsiiuUh  V.  llurrosoonderify  2  M.  Dig.  198. 

(jc)  **  The  enjoyment  of  the  property  is  given  to  her  upon  two  conditions : — 
1.  That  she  remains  chaste;  2.  That  she  does  not  make  waste.*'   Elb.  §  164. 
(y)  1  W.  &  B.  99. 
(2)  Punjab  Cust.  61. 

(a)  Mt.  JJeokee  v.  Sookhdeo,  2  N.  W.  P.  H.  C.  363. 
(6)  2  Stra.  H.  L.  272. 
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Whether  incon- 
tinence devests 
her  estate. 


Full  Bench  deci- 
sion. 


she  afterwards  became  the  mistress  of  another  man  {c).  So  the 
Supreme  Court  of  Calcutta  decided  in  1851,  that  a  widow's 
estate  could  not  be  taken  from  her  by  the  reversioners  on  the 
ground  of  her  unchastity.  But  they  seem,  in  part  at  least,  to 
have  arrived  at  this  conclusion  from  the  belief  that  there  was 
no  ruling  to  the  contrary,  which  was  erroneous  (d).  The 
question  however  came  again  before  the  High  Court  of  Bengal 
twice  in  1869,  and  it  was  then  decided  that  mere  incontinence 
in  a  widow  did  not  devest  her  right  to  an  inheritance  which 
had  once  vested  in  her  ;  that  incontinence  coupled  with  loss 
of  caste  might  have  had  that  effect,  but  that  any  disability 
arising  from  the  latter  cause  was  now  removed  by  Act  XXI.  of 
1850  (e).  An  exactly  similar  decision  had  been  given  in  Bom- 
bay in  1865,  where  the  Court  held  that  a  widow  would  be 
entitled  to  recover  a  share  of  her  husband's  estate  from  her 
co-widow,  even  though  she  had  lived  with  a  paramour  after 
the  husbimd's  death,  and  had  been  excluded  from  caste  in 
consequence.  This  decision  appears  to  have  been  subsequently 
followed  in  the  Punjab,  in  oi)po8ition  to  their  former  prac- 
tice (/). 

§  471.  Under  this  conflict  of  opinion  the  case  arose  again  in 
187;^,  on  apiR^al  from  a  Court  in  Assam.  There  a  suit  was 
brought  by  the  next  revemoner  against  the  widow,  and  in 
apjKial  the  decree  was  given  in  his  favour,  on  the  ground  that 
since  her  husband's  death  the  widow  had  given  birth  to  an 
illegitimate  son.  The  case  was  referred  to  a  Full  Bench  of  the 
Uigh  Court  of  Bengal,  and  the  widow's  right  was  affirmed  by 
the  Chief  Justicx^  and  six  other  Judges  ;  three  (Kemp,  Glover, 
and  Mitter,  J  J.)  dissenting  ((/).  The  whole  law  bearing  on  the 
subject  was  elaborately  examined  and  canvassed  on  both  sides, 
and  it  may  safely  be  said,  that  if  the  point  is  not  finally  settled 
by  the  ruling  of  the  majority,  at  all  events  all  the  materials 
for  its  settlement  are  furnished  by  the  judgments  on  both  sides. 


(r)  1  W.  &  B.  299. 

{d)  Hnummoney  Dossre  v.  Nempchvm,  2  T.  &  B.  300. 

te)  Strimati  Matinffini  v.  ^trimati  Jaykaliy  5  B.  L.  R.  466 ;  Abhiram  Iku 
V.  Striram  Das,  3  B.' L.  R.  A.  C.  421.  'See  as  to  the  effect  of  Act  XXI.  of 
ISoO,  Raj  K(fonvnrre  v.  (iolahef^  S.  D.  of  ]8r>S,  1891;  Kery  Kolitany  v. 
Afonfcntin,  l->  B.  L.  K.  1. 

(/)   Ptirrnd  V,   Jihi'^iij  4  Bomb.  A.  C  2r> ;  Punjab  f^ust.  t)l. 

(y)  Kiry  Kollttnn/  v.  Monco'ftni  Koht<i,  13  B.  L.  K.  1. 
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The  opinion  of  the  minority,  afi  represented  by  Mr.  J.  Mitter,  Ktry  Koiuany 
was  founded  upon  the  principle,  that  the  widow  took  the  estate  ^*     <^'***^^^* 
for  the  purpose  of  ministering  to  the  religious  wants  of  her 
husband,  and  that  her  continued  capacity  to  perform  these 
services  was  essential  to  the  continuance  of  her  right  to  hold 
the  property.     Incontinence  made  her  absolutely  and  perma- 
nently unfit  any  longer  to  fulfil  these  religious  duties,  and 
therefore  necessarily  entailed  a  forfeiture  of  her  right  to  retain 
the  property.     On  the  other  hand  it  was  considered  by  the 
majority,  that  although  religious  benefit  to  her  husband  might 
be  the  reason  for  her  taking  the  estate  at  first,  still  that  subse- 
quent incapacity  to  confer  benefit  need  not  involve  the  devesting 
of  that  right ;  any  more  than  such  a  consequence  would  follow 
in  the  case  of  a  daughter,  who  subsequently  became  a  child- 
less widow,  or  a  son  who  subsequently  became  insane.     That 
the   texts  from  which  it  was  inferred    that  a  widow  must 
not  only  be  chaste,  but  remain  chaste,  did  not  carry  with 
them   any  clause  of  forfeiture  in  the  event   of  subsequent 
incontinence.     And  that  even  if  the  original  conception  of 
a  widow's  rights  might  have  been  restricted  in  the  manner 
contended    for,  that  conception  had   been  enlarged   by  sub- 
sequent usage,  and  was  not  applicable  to  the  present  state  of 
society. 

§  472.  The  second  marriage  of  a  widow  was  formerly  un-  Second  marriage, 
lawfid,  except  where  it  was  sanctioned  by  local  custom  (§  87), 
consequently  it  entailed  the  forfeiture  of  a  widow's  estate,  either 
as  being  a  signtd  instance  of  incontinence,  or  as  necessarily 
involving  degradation  from  caste  (//).  Even  where  second 
man-iages  were  allowed  in  Boni])ay,  the  wife  was  compelled  to 
give  up  the  property  she  had  inherited  from  her  fii'st  hus- 
band {i).  This  seems  also  to  have  been  the  custom  among  the 
Tamil  tribes,  upon  the  evidence  of  the  Thesawaleme  {k),  and 
the  same  principle  has  been  recently  applied  by  the  High  Court 
of  Madras  in  the  case  of  a  second  marriage  of  a  Maraver 
woman  (/).     The  marriage  of  widows  is  now  legalised  in  all 


{h)  1  Stra.  H.  L.  242;  1  W.  &  B.  99;  13  B.  L.  R.  75. 
[i)  Hurkoonmur  v.  Rutton  Baee,  1  Bor.  4tU;  Treekutnjee  v.  Mt.  Laroo  2 
Bor.  361;  Steele,  26,  159,  168. 
\lc)  Thc^^uwal.  i.  §  H'. 
(/)  Mnrujayi  v.   Virmnukaliy  1  Mad.  L'.  K.  226. 
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Act  authorising  cases.  But  the  Act  which  permits  it  provides  that  "  All  rights 
wi  (.w  marriage.  ^^^  interests  which  any  widow  may  have  in  her  deceased  hus- 
band's property,  by  way  of  maintenance,  or  by  inheritance  to 
her  husband  or  to  his  lineal  successors,  or  by  virtue  of  any  will 
or  testamentary  provision  conferring  upon  her,  without  express 
permission  to  re-marry,  only  a  limited  interest  in  such  property, 
with  no  power  of  alienating  the  same,  shall,  upon  her  re-mar- 
riage, cease  and  determine  as  if  she  had  then  died ;  and  the 
next  heirs  of  her  deceased  husband,  or  other  persons  entitled 
to  the  property  on  her  death,  shall  thereupon  succeed  to  the 
same  "  (m).  It  has  been  held  that  this  section  only  operates 
as  a  forfeiture  of  existing  rights,  and  creates  no  disability  to 
take  future  interests  in  the  family  of  the  widow's  late  husband. 
Therefore  that  she  may  succeed  as  heir  to  the  estate  of  her 
son  by  a  first  marriage,  who  had  died  after  her  second  mar- 
riage (w).  The  following  decision  appears  more  questionable. 
A  Hindu  widow  became  a  convert  to  Muhammedanism,  and 
then  married  a  Muhammedan.  The  Court  held  that  she  was 
entitled  to  recover  the  property  of  her  first  husband,  on  the 
ground  that  ha\ing  ceased  to  be  a  Hindu  before  marriage,  she 
did  not  come  within  the  terms  of  Act  XV.  of  1856,  and  that 
conversion  was  no  longer  a  bar  to  inheritance  (o).  It  certainly 
does  seem  remarkable  that  a  widow,  who  would  have  forfeited 
her  rights  of  inheritance  by  a  second  marriage,  if  she  had  re- 
mained a  Hindu,  should  be  restored  to  those  rights  by  adding 
apostacy  to  re-marriage.  It  may  be  suggested,  that  either 
Act  XV.  of  1856  applied  to  her  case,  or  it  did  not.  If  it  did, 
then  she  came  under  the  disability  created  by  s.  2.  If  it  did 
not,  then  she  was  never  relieved  from  the  disability  created  by 
the  Hindu  law. 

§  473.  The  Daughter  comes  next  to  the  widow,  taking 
after  her  or  in  default  of  her  (/;),  except  where  by  some  speciaJ 
local  or  family  custom  she  is  excluded  (q).     She  is  under  the 


Conversion  to 

Muhanuned- 

anisnu 


Daughter. 


(m)  Act  XV.  of  1856,  s.  2. 

(w)  Al'ora  Sutk  v.  Boreani,  2  B.  L.  R.  A.  C.  199;  Mt.  Rupan  v.  Hukmi 
Singh  f  Punjab  Cust.  99. 

(o)  O&pal  Singh  v.  Dhungazee,  3  W.  E.  206. 

ip)  Mit,  ii.  2;  Sm.  Ch.  xi.  2;  V.  May,  iv.  8,  §  10;  Viv.  CMnt  292;  D. 
Bh.  xi.  2,  §1. 

(5)  See  as  to  such  customs,  Perry,  0.  C.  117;  Bhau  Nanaji  r.  Sundrabai^ 
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same  obligation  to  chastity  as  a  widow ;  therefore  as  the  law  How  excluded, 
seems  now  to  be  settled,  incontinence  will  prevent  her  taking 
the  estate,  but  will  not  deprive  her  of  it  if  she  has  once  taken 
it  (r).    So  she  will  be  excluded  by  incurable  blindness,  or  any 
other  ground  of  disability,  such  as  would  disquahfy  a  male  («). 
But  it  must  be  remembered  that  a  daughter  can  only  inherit  to  Only  inherits  to 
her  own  father.    The  daughter  of  the  brother,  the  uncle,  or  the  ^^'  ^"^  ^*^*''- 
nephew  is  not  an  heir  (§  455).    If  a  son  dies  before  his  fether, 
leaving  a  daughter,  and  then  the  father  dies,  also  leaving  a 
daughter,  the  inheritance  will  pass  to  the  daughter  of  the 
father  (/).     And  so,  if  one  of  two  undivided  brothers  under 
]!klitakshara  law  dies  first,  leaving  a  daughter,  and  afterwards 
the  surviving  brother  dies  chUdless,  the  estate  \^ill  pass  to  his 
collateral  relations,  not  to  the  daughter  of  the  first  brother  (u). 
Of  course  in  Bengal  the  daughter  would  at  once  have  taken  the 
share  of  her  deceased  father.    The  case  of  the  father's  daughter, 
claiming  as  sister,  has  already  been  discussed  (§  453).     In  Except  in  Bom- 
Bombay,  a  granddaughter,  a  brother's  daughter,  and  a  sister's  ^^" 
daughter  are  held  capable  of  inheriting,  on  the  principle  which 
prevails  in  Western  India,  that  females  born  in  the  family  are 
gotraja  sapinclas  {x).    They  come  in,  however,  not  as  daughters 
but  as  distant  kindred. 

§  474.  The  mode  in  which  daughters  inherit  inter  se  depends  Precedence, 
upon  the  school  of  law  which  governs  the  case.  The  different 
principles  which  prevail  upon  this  point  in  Bengal  and  the 
other  provinces  have  been  stated  already  (§  443).  Mr.  W. 
MacNaghten  states  the  order  of  precedence  in  the  different 
provinces  as  follows  (i/).  **  According  to  the  doctrine  of  the  Bengal. 
Bengal  school  the  unmarried  daughter  is  first  entitled  to  the 
succession  ;  if  there  be  no  maiden  daughter,  then  the  daughter 
who  has,  and  the  daughter  who  is  likely  to  have  male  issue,  are 


11  Bomb.  249;  liussic  Loll  v.  Puruah  Munnee,  S.  D.  of  1847,  205;  Hira- 
ncUk  Koer  v.  Itam  Narayen,  9  B.  L.  R.  274 ;  2  I.  A.  263 ;  Punjab  Cugtoms, 
16,  25,  37,  47. 

(r)  Per  Mitter,  J.,  13  B.  L.  R.  48 ;  ante,  §  471. 

(jr)  Bahuhai  v.  Manchabaiy  2  Bomb.  6. 

{t)  Sooranamy  v.   VtnJcaiaroyeny  Mad.  Dec.  of  1853,   157;  2  W    MacN 
176. 

(u)  Soobba  MoorJelly  v.  AurJialay,  Mad.  Dec.  of  1854,  153. 

{x)  1  W.  &  B.  150,  i53,  183,  184.     Seean^,  §  455. 

{y)  1  W.  MacN.  22. 
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together  entitled  to  the  succession,  and  on  failure  of  either  of 
them,  the  other  takes  the  heritage.  Under  no  circumfltances 
can  the  daughters  who  are  either  barren,  or  widows  destitute  of 
male  issue,  or  the  mothers  of  daughters  only,  inherit  the  pro- 
perty (z).  But  there  is  a  difference  in  the  law  as  it  obtains  in 
Benares  on  this  point ;  that  school  holding  that  a  maiden  is  in 
the  first  instance  entitled  to  the  property ;  failing  her  that  the 
succession  devolves  on  the  married  daughters  who  are  indigent, 
to  the  exclusion  of  the  wealthy  daughters ;  that  in  default  of 
indigent  daughters,  the  wealthy  daughters  are  competent  to 
inherit ;  but  no  preference  is  given  to  a  daughter  who  has,  or 
is  likely  to  have  male  issue,  over  a  daughter  who  is  barren  or  a 
childless  widow  (a).  According  to  the  law  of  Mithila  an  un- 
married daughter  is  preferred  to  one  who  is  married  ;  failing 
her,  married  daughters  are  entitled  to  the  inheritance.  But 
there  is  no  distinction  made  among  the  married  daughters ;  and 
one  who  is  married,  and  has,  or  is  likely  to  have  male  issue,  is 
not  preferred  to  one  who  is  widowed  or  ban*en.  Nor  is  there  any 
distinction  made  between  indigence  and  wealth."  The  law  of 
the  Mitakshara  has  been  also  stated  in  accordance  with  this 
view  by  Mr.  Colebrooke  and  the  High  Court  of  Bengal  and  the 
Privy  Council  (b).  But,  as  I  have  already  observed  (§  448), 
the  Smriti  Chandrica  follows  the  doctrine  of  religious  efficacy 
so  far  as  to  exclude  barren  daughters,  and  the  Madras  pundits 
have  stated  in  accordance  with  it,  that  a  daughter  with  male 
issue  excludes  a  sonless  daughter  {c). 

§  475.  Where  daughters  of  the  same  class  exist  they  all  take 
jointly  in  the  same  manner  as  widows  (§  468)  with  survivor- 
ship {d).    If  they  choose  to  divide  the  property  for  the  greater 


(2)  See  also  2  W.  MacN.  39,  44,  46,  49,  58;  V.  Darp.  166,  172.  Anon., 
2  M.  Dig.  17;  Rajchunder  v.  Mt.  Dhunmunnee,  3  S.  D.  362  (482);  Binode 
Koomaree  v.  Purdhan  Gopal^  2  W.  R.  1 76.  But  since  a  widow  may  now  re- 
marry (§  472)  and  have  male  issue,  it  bas  been  held  that  even  in  Bengal  widow- 
hood is  not  per  se  an  absolute  ground  of  exclusion.  6treemutiy  Bimola  f. 
Dangoo  Kanmree,  19  W.  E.  189. 

(fl)  As  to  Bombay  law,  ace.  Bakuhai  v.  Manchabaif  2  Bomb.  5;  Poli  v. 
Narotum,  6  Bomb.  A.  C.  183. 

(6)  2  Stra.  H.  L.  242;  2  W.  R.  176  ;  6  1.  A.  46. 

(c)  Sm.  Oh.  xi.  2,  §  21 ;  Stra.  Man.  §  328 ;  Dorasawmy  v.  Oomamal^  Mad. 
Dec.  of  1862,  177.  Semb.,  Ookoolanund  v.  Wooma  Dace,  15  B.  L.  R.  405  ; 
5  I.  A.  46. 

{(/)  D.  Bh.  xi.  2,  I  15,  30;  V.  May,  iv.  8,  §  10;  Kntama  Nachiar  v.  Ihra- 
Sin'j'i,  6  Marl.  H.  C.  310. 
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convenience  of  enjoyment  they  can  do  so,  but  they  cannot  Succession 
thereby  create  estates  of  severalty,  which  would  be  alienable  or  daughters, 
descendible  in  any  difierent  manner  (e).  If  at  the  death  of  the 
last  survivor  another  class  of  daughters  exists,  who  have  been 
previously  excluded,  they  will  come  in  as  next  heirs,  if  admissi- 
ble (/).  And  although  according  to  Bengal  law  a  childless  or 
barren  widow  cannot  inherit  originally,  still  if  she  has  already 
taken  as  one  of  a  class  of  sisters,  that  which  would  have 
been  an  original  disqualification,  will  not  prevent  her 
taking  the  whole  by  survivorship  on  the  death  of  her  co- 
heiresses (g).  Where  property  is  impartible,  the  eldest  daughter 
of  all  the  sisters,  or  of  the  class  which  takes  precedence,  is  the 
heir  {h), 

§  476.  The  only  exception  to  the  right  of  any  daughter  Exception  to 
(otherwise  admissible)  to  succeed  before  a  daughter's  son,  is  a  ^^  ®' 
case  which  only  applies  to  Bengal.  It  is  thus  stated  by  Mr. 
MacNaghten  :  "  If  one  of  several  daughters  who  had,  a« 
maidens,  succeeded  to  their  father's  property,  die  leaving  sons, 
and  sisters,  or  sisters*  sons,  then,  according  to  the  law  of  Bengal, 
the  sons  alone  take  the  share  to  which  their  mother  was  en- 
titled, to  the  exclusion  of  the  sisters,  or  sisters'  sons"  (i).  This 
exception  rests  on  the  authority  of  Srikrishna  Tarkalankara 
alone.  In  the  corresponding  passage  of  the  Daya  Bhaga,  the 
case  of  the  maiden  daughter  is  made  no  exception  to  the  general 
rule,  that  on  the  death  of  any  daughter  the  estate  which  was 
hers  becomes  the  projxjrty  of  those  persons,  a  married  daughter 
or  others,  who  would  regularly  succeed  if  she  had  ne\'er 
existed  (k).  There  seems  to  be  no  reason  for  the  alleged  rule, 
and  its  soundness  is  doubted,  with  much  apparent  justice,  by 
Shamachum  Sircar  (/). 

§  477.  The  Daughter's  Son,  though  a  sapinda,  is  not  a  Position  of 
golraja  sajAnda,     He  is  nearer  in  degree,  but  exactly  similar  in  da"gli*«r  s  son. 


{e)  F.  MacN.  65;  per  curiam^  3  Mad.  H.  C.  317. 
(/)  Dowlut  Kooer  v.  Burma  Deo,  22  W.  R.  55. 
{g)  Aumirtolall  Bote  v.  Rajonee  Kant,  2  1.  A.  113. 
(A)  Katama  Nachiar  v.  Dorannga,  6  Mad.  H.  C.  310. 
(i)  1  W.  MacN.  24;  D.  K.  S.  i.  3,  §  3;  Mt.  Bijia  Debia  v.  Mt.  l/nna- 
pooma,  3  S.  D.  26  (35);  per  curiam,  22  W.  R.  56 ;  6  Mad.  H.  C.  332. 
(it)  D.  Bh.  xi.  2,  §  30. 
(I)  v.  Darp.  167. 
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Origin  of  hiB        class,  to  a  sister's  son  or  an  aunt's  son,  who  only  come  in  as 

handhus  {m).  Yet,  according  to  all  systems,  even  those  which 
prefer  the  gotraja  sapindas  as  far  as  the  seventh  degree,  and 
the  Samanodakas  as  far  as  the  fourteenth  degree,  to  the  handhus, 
he  comes  in  before  brothers  and  other  more  remote  sapindas. 
The  cause  of  this  peculiar  favour  is  to  be  found  in  the  old 
practice  of  appointing  a  daughter  to  raise  up  issue  for  a  man 
who  had  none.  The  daughter  so  appointed  was  herself  consi- 
dered as  equal  to  a  son.  Naturally  her  son  was  equivalent  to  a 
grandson,  and  as  the  merits  of  son  and  grandson  are  equal,  he 
ranked  as  a  son  (n).  Consequently  we  find  him  enumerated 
among  the  subsidiary  sons,  and  taking  a  very  high  rank  among 
them,  generally  second  or  third  {o).  Subsequently  the  appoint- 
ment of  a  daughter  to  raise  up  issue  for  her  father  became 
obsolete  (j»).  But  the  fact  of  the  nearness  of  daughter  and 
daughter's  son  remained,  and  their  natural  claim  to  succession 
on  the  ground  of  mere  consanguinity  recommended  itself  for 
general  acceptance.  The  daughter's  son  ceased  to  rank  as  son, 
but  he  retained  his  place  next  in  succession  to  the  daughter,  or 
where  there  was  no  daughter  {q).  In  some  parts  of  Northern 
India  he  is  excluded  by  special  custom  (r). 

The  daughter's  son  is  not  enumerated  in  the  list  of  heirs  by 
Yajnavalkya  («),  and  from  this  it  was  at  one  time  suggested  by 
some  commentators  that  his  right  did  not  accrue  till  all  those 
who  were  enumerated  had  been  exhausted  {t),     Mr.  W.  Mac- 

MithilA.  Naghten  also  states  that  he  is  not  recognized  as  an  heir  by 

the  Mithila  school  (w).  But  this  seems  to  be  incorrect,  even 
as  regards  the  Vivada  Chintamoni,  which  appears  to  admit  him 
after  both  parents  {x).     It  is  now  settled,  however,  after  an 


(m)  Ante,  §  428. 

(n)  Manu,  ix.  §  127-136;  Vasishta,  xvii.  §  12;  ante,  §  442. 

(o)  See  table,  ante,  §  63. 

\p)  Sm.  Ch.  X.  §  6,  6.  See  question  whether  this  is  so  raised,  but  not 
decided.     Tfutkoor  Jeebnath  v.  Ct.  of  Wards,  2  I.  A.  163. 

iq)  Mit.  ii.  2,  §  6 ;  8m.  Ch.  xi.  2,  §  28;  V.  May,  iv.  8,  §  13;  D.  Bh,  xi. 
2,  §  17-29;  D.  K.  S.  i.  4 ;  Viv.  Chint.  294. 

<r)  Punjab  Oust.  16,  27. 

(«)  Yaj.  ii.  §  135,  136. 

{t)  D.  Bh.  xi.  2,  §  27;  D.  K.  S.  i.  4,  §  3. 

(ft)  1  W.  MacN.  23 ;  and  so  the  pandits,  PokJinarain  v.  Mt.  Seesphool,  3 
a  D.  114  (152). 

(x)  V.  Chint.  294. 
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daborate  examinination  of  all  the  Mithila  authorities,  that  the 
daughter's  son  is  admitted  by  them  after  the  daughter  just  as 
elsewhere  (y). 

6  478.  A  daughter's  son  can  never  succeed  to  the  estate  of  He  sncceoda 

#4-  1 1 

his  grandfather,  so  long  as  there  is  in  existence  any  daughter  who  daughters. 

is  entitled  to  take,  either  as  heir  or  by  survivorship  to  her  other 

sisters  (z).    The  only  exception  is  that  which  has  been  already 

referred  to(§476)as  existing  in  Bengal,  where  a  daughter  who 

took  as  a  maiden  dies  leaving  a  son.  The  reason  is  that  he  takes, 

not  aa  heir  to  any  daughter  who  may  have  died,  but  as  heir  to 

his  own  grandfather,  and,  of  course,  cannot  take  at  all  so  long 

as  there  is  a  nearer  heir  in  existence.    For  the  same  reason,  sons 

by  different  daughters  all  take  per  cajnfa  and  not  per  stirpes,  T&kes per  capita, 

that  is  to  say,  if  there  are  two  daughters,  one  of  whom  has  three 

sons,  and  the  other  has  four  sons,  on  the  death  of  the  first 

daughter  the  whole  property  passes  to  the  second,  and  on  her 

death  it  passes  to  the  seven  sons  in  equal  shares  (a).    And  on 

the  same  principle,  where  the  estate  is  impartible,  it  passes  at 

the  death  of  the  last  daughter  to  the  eldest  of  all  the  grandsons 

then  living,  and  not  to  the  eldest  son  of  the  last  daughter  who 

held  the  estate  (Z>).     It  was  laid  down  by  the  Bengal  pundits  in 

one  case,  that  if  property  passes  to  daughters'  sons,  any  such 

sons  bom  afterwards  will  also  take  shares,  in  reduction  of  the 

shares  already  taken  (c).    But  this  assumes  that  a  daughter 

capable  of  producing  sons  is  still  alive.     If  so  the  grandsons 

could  not  take  at  all,  unless  in  the  case  of  sons  by  the  maiden 

daughter,  which  is  considered  by  the  Daya  Krama  Sangraha  to 

be  an  exception  (§  476). 

§  479.  A  daughter's  son,  on  whom  the  inheritance  h^a  once  Is  full  owner, 
actually  fallen,  takes  it  as  full  owner,  and  thereupon  he  becomes 
a  new  stock  of  descent,  and  on  his  death  the  succession  passes 


(y)  Surja  Kumari  v.  Gandhrap  Sinyh^  6  S.  D.  140  (168). 

(z)  AumirtolaU  v.  Rajoneekanty  2  I.  A.  113;  S<istri  Anandayan  v.  Vengu 
Ammal,  Mad.  Dec.  of  1861,  137;  1  W.  MacN.  24 ;  2  W.  M.  44,  57;  Mt  Ram- 
dan  V.  Beharte  Loll,  1  N.  W.  P.  200 ;  Jamiyatram  v.  Bai  Jamna,  2  Bomb. 
H.  C.  10,  contra  is  now  overruled.  See  5  Bomb.  0.  C.  139 ;  Sibchunder 
MvUiclc  V.  Sreemutty  Treepoorah,  Fulton,  98. 

(a)  1  W.  MacN.  24;  1  Stra.  H.  L.  139;  3  Dig.  501;  Ramdhun  v.  Kishen- 
kantk,  3  S.  D.  100  (133). 

(b)  Katama  Nachiar  v.  DoraMnga^  6  Mad.  H.  C.  310. 
\c)  Mt.  Solukna  v.  Bamdolal,  1  S.  D.  324  (434). 
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Daughter's  son 
has  no  vested 
right. 


Daughter's 
daughter. 


Precedence. 


to  his  heir,  aud  not  back  again  to  the  heir  of  his  grand- 
fether  (d).  But  until  the  death  of  the  last  daughter  capable  of 
being  an  heiress  he  takes  no  interest  whatever,  and  therefore  can 
transmit  none.  Therefore,  if  he  should  die  before  the  last  of 
such  daughters  leaving  a  son,  that  son  would  not  succeed, 
because  he  'belongs  to  a  completely  different  family,  and  he 
would  offer  no  oblation  to  the  maternal  grandfather  of  his  own 
father  (^).  Nor  can  th^  daughter's  daughter  ever  succeed, 
whether  her  mother  has  taken  or  not,  bee'ause  she  confers  no 
benefits  on  her  maternal  grandfatlier,  and  is  estranged  from  his 
lineage  (/). 

§  480.  Parents. — The  line  of  descent  from  the  owner  being 
now  exliausted,  the  next  to  inherit  are  his  parents.  And  here, 
for  the  first  time,  there  is  a  variance  l)etween  the  different 
schools  of  law  as  to  the  order  in  which  they  take.  The  right  of 
the  mother  as  an  heir  was  very  early  recognized  (§  444),  but  her 
precedence  as  regards  the  father,  who  was  also  stated  to  be  an 
heir,  was  left  uncertain.  The  Mi takshara  gives  the  preference  to 
the  mother  on  the  ground  of  propinquity,  and  is  followed  in 
Mithila  by  the  Vivada  Chintamoni ;  and  this  is  stated  by  Mr. 
W.  MacNaghten  to  be  the  law  of  Benares  and  Mithila  {g).  The 
Smriti  Chandrica  prefers  the  father,  upon  the  authority  of  a  text 
of  Bhrat  Vishnu  (h)  The  Madhaviya  leaves  the  point  undecided, 
and  Varadaraja,  apparently  following  Crikrishna,  seems  to  make 
both  inherit  together  («).  Q^amboo  says  that  the  point  is  imma- 
terial, as  whichever  of  the  two  takes  will  take  for  the  benefit  of 
the  other  (k).  In  Bengal  it  is  quite  settled  that  the  fiather  takes 
before  the  mother,  both  on  the  express  authority  of  Vishnu, 
and  upon  principles  of  religious  efficacy  (/).     The  Mayukha 


(d)  3  Dig,  494,  502 ;  Ramjoy  Singh  v.  Tarrachund,  2  M.  Dig.  79. 

(«)  D.  Bh.  xi.  2,  §  2;  iv.  3,  §  34  ;  lUas  Coonimr  v.  Affund  Rai,  3  S.  D, 
87  (50);  Senkid  Taven  v.  Aurulananda,  Mad.  Dec.  of  1862,  27.  See  to  the 
contrary,  but  I  think  erroneously,  Sheo  Sehai  v.  Omed  Konwur^  6  S.  D.  301 
(878);  Doe  v.  Ganpat,  Perry,  0.  C.  133. 

(/)  D.  Bh.  xi.  2,  55  2;  F.  MacX.  6;  1  W.  &  B.  162,  18?. 

{g)  Mit.  ii.  3.  See  Notes  by  Colebrooke.  Viv.  Chint.  293,  294 ;  2  W. 
MacN.  55,  n.:  ante,  <^  436. 

(h)  Sm.  Ch.  xi.  3,  ^  9. 

<i)  Madhav.  §  38  ;  Varad.  36.     See  3  Dig.  480. 

(k)  Sm.  Ch.  xi.  3,  §  S. 

(/)  Vish.  xvii.  §  6,  7;  D.  Bh.  xi.  3;  D.  K.  S.  i.  5;  3  Dig.  502-505;  2  W. 
MacN.  54;  Jlcmluta  Dehea  v.  Oofurk  Chunder,  7  S.  D.  108  (127). 
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takes  the  same  view,  and  a  futwah  to  the  same  efifect  is 
recorded  from  Poonah.  But  Messrs.  West  and  Buhler  adopt 
the  opposite  order  on  the  authority  of  the  Mitakshara  (m). 

§  481.  According  to  Bengal  law  a  stepmother  does  not  sue-  Stepmother, 
ceed  to  her  stepson.  This  would  necessarily  be  so  upon  the 
principles  of  Jimuta  Vahana,  as  she  does  not  participate  in  the 
oblations  offered  by  such  stepson  (n).  The  Mitakshara  does 
not  notice  the  point,  but  the  reasons  given  by  Vijnaneswara  for 
allowing  the  mother  to  inherit,  via.,  her  close  relationship  to  her 
son,  seem  to  show  that  he  could  only  have  had  the  natural 
mother  in  view  (o).  The  Bengal  pundits  have  on  several  occa- 
sions asserted  that  the  word  mata  in  the  Mitakshara  includes  a 
stepmother,  and,  in  accordance  with  that  view,  it  was  decided 
that  a  woman  in  Orissa  would  inherit  to  her  stepson  (p).  These 
opinions,  however,  were  reviewed  by  the  Full  Bench  of  the 
Bengal  High  Court  in  a  case  from  Mithila,  and  it  was  decided 
that  a  stepmother  was  equally  excluded  by  the  Mitakshara  and 
the  Daya  Bhaga.  The  same  rule  applies  d  fortiori  to  higher 
ascendants,  such  as  a  grandmother  {q).  The  Pundits  in  Western 
India  seem  to  take  the  same  view,  though  not  very  distinctly,  but 
Messrs.  West  and  Biihler  argue  in  favour  of  the  stepmother's 
right  (r).  I  am  not  aware  of  any  decision  upon  the  point  in 
Madras. 

Unchastity  of  a  mother  will  prevent  the  estate  vesting  in  her,  Unchastity. 
but  will  not  devest  an  estate  which  she  has  once  taken  (s).    But 
since  Act  XV.  of  1856  a  mother  will  not  lose  her  rights  as 
heiress  to  her  son,  by  reason  of  a  second  marriage  previous  to 
his  death  {t), 

§  482.  Brothers. — Next  to  parents  come  brothers.    There 


(m)  V.  May,  iv.  8,  §  14;  1  W.  &  B.  119,  120;  Introd.  50. 

(n)  D.  Bh.  iii.  2,  §  80;  xi.  6,  §  3 ;  D.  K.  S.  vi.  §  23;  vii.  §  3;  2  W. 
MacN.  62 ;  LakU  PHya  v.  Bkairab  Chandra,  5  S.  D.  315  (369);  Bkyrobee 
V.  Nubkissen,  6  S.  D.  53  (61);  Alhadmoni  v.  Ookulmoni,  S.  D.  of  1852, 
563. 

(o)  Mit.  u.  3;  ace  1  Stra.  H.  L.  144. 

(p)  2  W.  MacN.  63 ;  Bishenpiria  v.  Sooffunda,  1  S.  D.  37  (49) ;  Narainee 
V.  Hirkishor,  ib.  89  (52). 

{q)  LaUa  Joti  v.  Mt.  Durani,  B.  L.  R.  Sup.  Vol.  67. 

(r)  1  W.  &  B.  154-158.  The  natural  mother  would  certainly  take  before 
the  stepmother ;  ib.  122. 

(«)  Mt  Dtohee  v.  Sookhdeo,  2  N.  W.  P.  H.  C.  361 ;  ante,  §  470,  471. 

{t)  Akora  Sutk  v.  Boreani,  2  B.  L.  B.  A.  C.  199;  anie^  §  472. 

I  I 
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Brothers. 


Whole  before 
half-blood. 


Supposed  ezcep- 
tion  in  Bengal. 


are  texts  which  show  that  at  one  time  their  position  in  the  line 
of  heirs  was  unsettled,  the  brother  being  by  some  preferred  to 
the  parents,  while  according  to  others  even  the  grandmother 
was  preferred  (w).  Prom  a  religious  point  of  view  the  claim  of 
the  brother  would  seem  to  preponderate  over  that  of  the  fether, 
as  he  offers  exactly  the  same  three  oblations  as  were  incumbent 
on  the  deceased,  while  the  father  receives  one  and  offers  two, 
viz.,  to  his  own  father  and  grandfather.  But  the  principle  of 
propinquity  in  this,  as  in  other  cases,  turned  the  scale  (a?). 

Among  brothers,  those  of  the  whole  blood  succeed  before 
those  of  the  half-blood.  The  Mitakshara  prefers  them  on  the 
natural  ground  of  closer  relationship,  and  the  Bengal  authorities 
on  the  ground  that  the  former  offer  oblations  to  the  ancestors  of 
the  deceased  both  on  the  male  and  female  side,  while  the  latter 
offer  oblations  in  the  male  line  only.  If  there  are  no  brothers 
of  the  whole  blood,  then  those  of  the  half-blood  are  entitled, 
according  to  the  law  of  Benares  and  Bengal,  and  the  Punjab, 
and  that  which  prevails  in  those  parts  of  the  Bombay  Presi- 
dency which  foUow  the  Mitakshara.  The  Mayukha,  however, 
prefers  nephews  of  the  whole  to  brothers  of  the  half-blood,  and 
its  authority  is  paramount  in  Guzerat,  and  the  island  of  Bom- 
bay {y). 

§  483.  Until  very  lately  it  was  supposed,  that  the  preference 
of  the  whole  to  the  half-blood  in  succession  between  brothers 
was  subject  to  an  exception  in  Bengal,  where  the  property  was 
undivided.  The  point  could  never  arise  out  of  Bengal,  for  under 
Mitakshara  law,  where  the  property  is  undivided,  it  passes  by 
survivorship,  and  not  by  inheritance.  But  in  Bengal  the  share 
of  an  undivided  coparcener  does  not  lapse  into  the  entire  pro- 
perty, but  passes  to  his  own  heirs,  of  whom,  in  the  absence  of 
nearer  relations,  his  brother  is  one  (§  243).  Jagannatha  quotes 
a  text  of  Yama  : — "  Immovable  undivided  property  shall  be  the 
heritage  of  all  the  brothers  (be  their  mothers  the  same  or 


(w)  Sm.  Ch.  xi.  6,  §  4-16,  24. 

\x)  Mit.  ii.  4;  Viv.  Chint.  295;  V.  May,  iv.  8,  §  16;  D.  Bh.  xi.  6;  D.  K. 
S  i   7. 

'  iy)  Mit.  ii.  4,  §  6,  6 ;  V.  Chint.  296 ;  D.  Bh.  xi.  4,  §  9-12 ;  D.  K.  S.  i.  7, 
§  1-3 ;  8  Dig.  609,  628 ;  NeeUcisto  Deb  v.  Beerckundei\  12  M.  I.  A.  623 ; 
Krithnaji  v.  Pandurang,  12  Bomb.  65;  V.  May,  iv.  8,  §  16;  1  W.  &  B.  129; 
Introd.  61;  Punjab  Cust.  26-28. 
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different),  but  immovable  property,  when  divided,  shall  on  no  Where  brothen 
account  be  inherited  by  the  sons  of  the  same  father  only."  This  ^  ' 

he  explains  by  saying,  "  If  any  immovable  property  of  divided 
heirs,  common  to  brothers  by  different  mothers,  hare  remained 
undivided,  being  held  in  coparcenary,  the  half-brothers  shall 
have  equal  shares  with  the  rest.  But  the  uterine  brother  has 
the  sole  right  to  divided  property,  movable  or  immovable."  (z) 
And  in  various  cases  it  was  decided  that  where  the  brothers 
were  undivided,  those  of  the  half-blood  were  entitled  to  come  in 
as  heirs  equally  with  those  of  the  whole  blood  (a).  If  this  dis- 
tinction really  existed,  it  would  merely  show  that  the  Bengal 
lawyers  did  not  push  the  doctrine,  that  undivided  brothers  hold 
their  shares  in  quasi-severalty,  to  its  logical  consequences.  If 
brothers  of  the  whole  and  half-blood  are  to  succeed  equally  in  a 
system  which  is  governed  by  the  principle  of  religious  efficacy,  it 
can  only  be  by  treating  the  property  of  the  deceased  as  undivided 
family  property,  which  is  to  be  dealt  with  according  to  the  rules 
of  partition,  and  not  as  several  property,  to  be  dealt  with 
according  to  the  rules  of  inheritance.  Of  course,  on  the  former 
principle  the  brothers  would  all  share  equally,  as  being  equally 
related  to  their  common  father  (§  897).  The  whole  law  on  the  held  not  to 
point  was,  however,  lately  examined  by  a  Full  Bench  of  the  High  ®^^' 
Court  of  Bengal,  and  it  was  decided  that  no  such  distinction 
existed,  and  that  brothers  of  the  half  could  never  take  along  with 
brothers  of  the  whole  blood,  unless  the  former  were  undivided, 
and  the  latter  divided  (b). 

Where  no  preference    exists  on    the  ground  of  blood  an  Undivided  before 
undivided  brother  always  takes  to  the  exclusion  of  a  divided 
brother,  whether  the  former  has  re-united  with  the  deceased,  or 
has  never  severed  his  union  (c). 

Illegitimate  brothers  may  succeed  to  each  other  (§  467). 

§  484.  Nephews. — In  default  of  all  brothers,  of  the  whole  or 
half-blood,  the  sons  of  brothers,  or  nephews,  succeed.    To  this, 

(z)  8  Dig.  517,  518. 

(a)  2  W.  MacN.  66 ;  Tiluck  Chunder  v.  Ram  Luckhee,  2  W.  R.  41;  Ky- 
lash  Chunder  v,  Qooroo  Churf^,  8  W.  R.  43;  Shibnarain  v.  Mam  Nidhee. 
9  W.  R.  87. 

(6)  RajkUhore  v.  Oobind  Chunder,  1  Calc  27;  affd.  Shto  Soondery  v. 
Pirthee  Singh,  4  I.  A.  147. 

(c)  Jadvhchunder  r.  Benodbtnhari,  1  Hyde,  214;  Kuhvb  Ram  t.  Nand- 
kithore,  11  W.  R.  808. 
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as  I  have  already  observed,  the  MaTukha  appears  to  make  an 
exception.  It  allows  the  sons  of  a  brother  of  the  full  blood  to 
sncceed  before  a  half-brother,  and  it  appears  also  to  allow  the 
sons  of  a  brother  who  is  dead  to  share  along  with  snrviying 
brothers  (d).  Bat,  according  to  the  Benares  and  Bengal 
schools,  no  nephew  can  sncceed  as  long  as  there  is  any  brother 
capable  of  taking.  The  rule  being  universal  that,  except  in  the 
case  of  a  man^s  own  male  issue,  the  nearer  sapinda  always  ex- 
cludes the  more  remote  (e).  But  if  a  brother  has  once  inherited  to 
his  brother,  and  then  dies  leaving  sons,  they  will  take  along  with 
the  other  brothers.  Because  an  interest  in  the  estate  had  actually 
vested  in  their  own  father,  and  that  interest  passes  on  to  them 
as  his  heirs.  But  it  must  be  remembered  that  the  brother  must 
live  until  the  estate  has  actually  vested  in  him.  That  is,  he 
must  not  only  survive  his  own  brother,  but  survive  any  other 
persons,  such  as  the  widow,  daughter,  mother,  &c.,  who  would 
take  before  him  (/). 

There  is  the  same  order  of  precedence  between  sons  of  brothers 
of  whole  and  of  half-blood,  and  between  divided  and  re-united 
nephews,  as  prevails  between  brothers  (g), 

§  485.  Where  nephews  succeed  as  the  issue  of  a  brother  on 
whom  the  property  has  actually  devolved,  they  of  course  take 
his  share,  that  is,  they  take  jt?^  stirpes  with  their  uncles  if  any. 
For  instance,  suppose  at  a  man's  death  he  leaves  two  brothers, 
A.  and  B.,  of  whom  A.  has  two  sons,  and  immediately  after- 
wards A.  dies.  Then,  as  the  estate  had  already  vested  in  A.,  his 
sons  take  half,  and  B.  takes  the  other  half.  But  if  he  left  at  his 
death  two  nephews  by  a  deceased  brother  A.,  and  three  nephews 
by  another  deceased  brother  B.,  the  five  would  take  in  equal 
shares,  or  per  capita.  Because  they  take  directly  to  the  deceased, 
just  as  daughters*  sons  do,  and  not  through  their  fathers  (h). 


(d)  V.  May,  iv.  8,  §  16,  17. 

(f)  Manu,  U.  §  187;  Mit.  ii.  4,  §  7,  8;  Sm.  Ch.  xL  4,  §  22,  23 ;  D.  Bh. 
xi.  6,  §2,  3;  xi.  6,  §1;  D.  K.  S.  i.  8,  §1;  V.  Ch.  295;  3  Dig.  618;  1  W. 
MacN.   26;  Eooder  Chunder  v.  Sumboo  Ckunder,  3  S.  D.  106  (142);  Mt. 
Jymunee  v.  Ramjoy  Chowdhree,  3  S.  D.  289  (385) ;  Prithee  Singh  y.  Ct.  qf 
Wards,  23  W.  R.  272. 

(/)  Mit.  ii.  4,  §  9 ;  Burham  Deo  v.  Punchoo  Roy,  2  W.  R.  123. 

{g)  D.  Bh.  xi.  6,  §  2 ;  D.  K.  S.  i.  8 ;  Sm.  Oh.  xi.  4,  §  26 ;  Mit.  ii.  4,  §  7, 
note ;  3  Dig.  524 ;  2  W.  MacN.  72 ;  Kylash  Chunder  r.  Qooroo  Chum,  8 
W.  R.  43;  afla.  6  W.  R.  93. 

(A)  W.  MacN.  27;  1  Stra.  H.  L.  145;  Mit.  ii.  4,  §  7,  note ;  Brojo  Mohun 
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On  the  same  principle,  viz.,  that  nephews  take  no  interest  by  Nephew  has  not 

&  Yested  interest. 

birth,  but  merely  from  the  fact  of  their  being  the  nearest  heirs 

at  the  time  the  inheritance  falls  In,  it  follows  that  a  nephew  can 

only  take,  if  he  is  alive  when  the  succession  opens.    A  nephew 

subsequently  bom  will  neither  take  a  share  with  nephews  who 

have  already  succeeded,  nor  will  the  inheritance  taken  by  others 

to  whom  he  would  have  been  preferred  if  then  alive,  be  taken 

from  them  for  his  benefit.     But  if  on  any  subsequent  descent  he 

should  happen  to  be  the  nearest  heir,  it  will  be  no  impediment  to 

his  succession,  that  he  was  bom  after  the  death  of  the  uncle  to 

whose  property  he  lays  claim  (i).    Of  course  the  adopted  son  of 

a  brother  succeeds  exactly  as  he  would  have  done  if  he  had  been 

the  natural-bom  son  of  that  brother  (k). 

§  486.  The   brother's   grandson,  or  grandnephew,  is  not  Grandnephew. 

mentioned  by  the  Mitakshara,  unless  he  may  be  included  in  the 

term  brother's  sons.     He  is,  however,  expressly  mentioned  by 

the  Bengal  text  books  as  coming  next  to  the  nephew,  and  is 

evidently  entitled  as  a  sapinda,  since  he  offers  an  oblation  to  the 

father  of  the  deceased  owner.    On  the  same  principle  the 

brother's  great-grandson  is  excluded.    The  same  distinction  as 

to  whole  and  half  blood  prevails  as  in  the  case  of  brothers  (7). 
Of  course  he  cannot  succeed  so  long  as  any  nephew  is  alive, 

except  by  special  custom  (m). 

Mr.  W.  MacNaghten  states  that  the  brother's  grandson  is  Said  to  be 

excluded   by  the    authorities  of   the    Benares    and    Mithila  «^cladedby 

school  (n).    But  he  is  included  by  Varadaraja,  and  perhaps  by 

the  Madhaviya,  and  it  has  been  decided  by  the  Bengal  High 

Court  that  under  the  Mitakshara  system  he  is  an  heir,  though 

it  was  not  decided,  and  was  not  necessary  to  decide,  whether  he 


Thakoor  ▼.  Oouree  Perfhad^  15  W.  R.  70;  Gooroo  Chum  v.  KyUuh  Chunder, 
6  W.  E.  93;  Brojo  Kishoree  v.  Sirtenath  Bose,  9  W.  R,  463. 

(i)  Bidhoomookhi  y.  Echamoee^  Sey.  182;  Banymadhob  y.  Jvggodumhay 
Sey.  248. 

(k)  2  W.  MacN.  74. 

(/)  D.  Bh.  xi.  0,  §  6,  7 ;  D.  K.  S.  i.  9  ;  8  Dig.  526.  The  brothei'a  great- 
grandson  will  howeyer,  it  is  said,  succeed  among  the  sakulyas  in  preference 
to  a  descendant  of  equal  degree  through  a  female.  Kashee  Mohun  Bay  r. 
Baj  Oobind,  24  W.  B.  229,  but  see  post,  g  498. 

(m)  2  W.  MacN.  67.  In  the  Puigab,  nephews  and  grandnephews  succeed 
together.     Punjab  Oust.  12. 

(n)  1  W.  MacN.  28,  ace  Sm.  Ch.  xi  5. 
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came  in  next  after  nephews  (o).  If  he  succeedfl  as  one  of  the 
brother's  sons,  in  the  wide  meaning  usually  given  to  that  term, 
his  place  would  be  next  after  the  nephew.  That  this  is  his  place 
has  been  held  to  be  the  law  in  a  case  from  Mithila  ( p).  And  in 
Western  India  the  grandnephew  has  been  decided  to  be  an  heir, 
though  his  position  is  not  exactly  defined  (q), 

§  487.  On  referring  to  the  tables  given  at  §  427  and  §  428 
it  will  be  seen  that,  in  the  first  place,  the  descendants  of  the 
owner  himself,  down  to  and  including  his  great-grandson  and 
his  daughter's  son,  have  been  exhausted.  The  line  then 
ascended  a  step  higher,  viz.,  to  his  parents,  and  then  descended, 
exhausting  all  the  male  descendants  of  the  father  who  are  also 
sapindas  of  the  owner.  Now  the  sister  and  sister's  son  of  the 
owner,  are  merely  the  daughter  and  daughter's  son  of  the 
owner's  father.  Similarly  his  niece  and  his  son  are  the  daughter 
and  daughter's  son  of  his  brother.  His  female  first  cousin  and 
her  son  are  the  daughter  and  daughter's  son  of  his  uncle.  His 
aunt  and  her  son  are  the  daughter  and  daughter's  son  of  his 
grandfather.  All  these  sons,  as  will  be  seen,  are  the  sapindas  of  the 
owner  ;  but  they  are  not  gotraja  sapindas.  Therefore,  upon  the 
principles  of  all  the  schools  which  are  not  based  upon  the  Daya 
Bhaga,  none  of  them  can  succeed  until  all  the  sapindas, 
sakulyaSy  and  samanodakas  in  an  unbroken  male  line  have  been 
exhausted.  "We  shall  therefore  first  examine  the  order  of 
descent  as  laid  down  by  the  Benares  and  Mithila  schools, 
which  in  this,  as  in  most  other  respects,  are  identical,  and  point 
out  the  different  order  of  devolution  adopted  in  Bengal  and 
Western  India. 

§  488.  Grandfathers'  and  Great-Grandfathers'  Line.— 
On  the  exhaustion  of  the  male  descendants  in  the  line  of  the 
owner's  father,  a  similar  course  is  adopted  with  regard  to  the 
line  of  his  grandfather  and  great-grandfather.  In  each  case, 
according  to  the  MitaJcshara,  the  grandmother  and  great-grand- 
mother take  before  the  grandfather  and  great-grandfiither. 
Then  come  their  issue  to  the  third  degree  inclusive.     That  is 


(o)  Varad.  86  ;  Madhav.  §  40  ;  Kureem  Chand  r.  Oodung  Ourain,  6  W. 
R.  158  ;  ML  Ooriya  Kooer  v.  JRajoo  Nye,  14  W.  R.  208. 

(p)  Sumbhoodiitt  v.  JhoUe  Sin^/h,  S.  D.  of  1855,  382,  and  so  Varadaraj*, 

86. 

(g)  1  W.  &  B.  167. 
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to  say,  BO  far  as  the  issue  of  each  ancestor  are  his  sapindas, 
they  are  also  the  sapindas  of  the  owner,  with  whom  they  are 
connected  through  that  ancestor  (r).  The  author  of  the  Smriti  Smriti  Chan- 
Chandrica  gives  a  completely  different  line  of  descent.  He  ^^^' 
makes  each  line  of  descent  end  with  the  grandson  ;  he  makes 
the  son  and  grandson  in  each  line  take  before  the  father,  and 
then  brings  in  the  father  of  one  series  as  the  son  in  the  next 
ascending  series  («).  This  arrangement,  however,  seems  not  to 
have  been  followed  by  any  other  author. 

§  489.  Sakulyas  and  Samanodakas. — The  above  order,  as  Order  of  their 
will  be  seen,  exhausts  all  the  gotraja  sapindas  of  the  nearer  ^^^®®^^**°- 
class.  Then  follow  the  sakulyas,  or  persons  connected  by 
divided  oblations,  and  the  sanuinodakas,  or  kindred  connected 
by  libations  of  water.  The  former  extend  to  four  degrees,  both 
in  ascent  and  descent,  beyond  the  sapindas,  and  the  latter  to 
seven  degrees  beyond  the  sakulyas  {t).  Little  is  to  be  found  aa 
to  the  order  in  which  they  succeed.  The  Bengal  writers  make 
those  in  the  descending  line  take  first,  and  then  those  in  the 
successive  ascending  lines  with  their  descendants  (u).  This 
arrangement  follows  the  analogy  of  succession  among  sapindas, 
where  those  who  offer  oblations  take  first,  and  then  those  who 
participate  in  them  (a;).  In  the  table  of  succession  given  by 
Prosonno  Coomar  Tagore  in  his  translation  of  the  Vivada 
Chintamoni,  no  mention  is  made  of  any  descendants  beyond  the 
three  generations  below  the  owner.  He  makes  the  sahulya 
ascendants  follow  in  regular  order  after  the  last  of  the  collateral 
sapindas,  and  after  them  the  samanoddka  ascendants.  Clearly, 
however,  the  sakulyas  and  samanodakas  in  the  descending  line 
are  entitled  equally  with  the  ascendants,  if  not  in  priority  to 
them.  The  Mitakshara  gives  no  instances  of  succession  for 
either  sakulyas  or  samanodakas.  After  he  has  exhausted  the  near 


(r)  Mit.  iL  5,  §  1-6  ;  Madhaviya,  §  41,  only  includes  sons  and  grandsons, 
but  there  can  be  no  reason  for  excluding  the  great-grandson.  His  title  was 
affirmed,  Oobind  Proshad  v.  Mohesk  Chwuler,  15  B.  L.  R.  35 ;  1  W.  &  B. 
168  ;  Mahoda  v.  Kuleani,  1  8.  D.  67  (82)  ;  V.  Darp.  224. 

(*)  Sm.  Ch.  11.  6,  §  8-12. 

(0  Mit.  it  5,  §  6. 

{u)  1  W.  MacN.  80  ;  D.  Bh.  xi.  6,  §  22,  note ;  Recapitulation,  at  §  36, 
note  ;  V.  Darp.  305. 

(x)  This  is  also  the  order  of  succession  in  the  list  of  heirs  compiled  by  Rama 
Rao,  which  wiU  be  found  in  Cunningham's  [digest. 


488 


ORDER  OF  SUCCESSION. 


Precedence  of 
ascendants  or 
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Wbo  are  entitled 
as  bandhns. 


Sister's  son. 


sapindas  he  merely  says,  ^  In  this  manner  must  be  nnderstood 
the  succession  of  kindred  belonging  to  the  same  general  family 
and  connected  by  funeral  oblations,"  {samanagotra  sapinda) 
i  e.f  sahulyas,  "  If  there  be  none  such,  the  succession  devolves  on 
kindred  connected  by  libations  of  water,"  i,e.,  samanodakas  (y). 
But  Subodhini  in  his  commentary  carries  on  the  enumeration 
two  steps  further,  on  the  same  principle  as  Proeonno  Coomar 
Tagore,  making  the  sahulyas  in  the  ascending  line  and  their 
issue  follow  next  after  the  collateral  sapiudas.  Messrs.  West 
and  Biihler  suggest  two  arrangements  :  either  that  the  fourth, 
fifth,  and  sixth,  in  the  owner's  own  line  should  take  first ;  next 
the  remoter  descendants  in  the  lines  of  the  father,  grandfather, 
&c.,  successively,  and  so  on  ;  or  that  those  in  the  different  lines 
should  take  jointly  in  the  order  of  nearness,  instead  of  one  line 
excluding  the  other  (2).  I  am  not  aware  of  any  case  in  which 
a  conflict  between  heirs  in  the  ascending  and  descending  lines 
has  arisen.  It  is  obvious  that  a  man  could  very  seldom  live  so  long 
as  to  leave  a  sahulya  descendant  in  existence,  and  could  never 
leave  a  samanodaka  descendant.  The  question  of  priority  is 
therefore  practically  unimportant. 

§  490.  Bandhus. — After  all  the  samanodakas  are  exhausted, 
the  landhus  succeed  according  to  Benares  and  Mithila  law 
(§  436).  I  have  already  discussed  the  meaning  of  this  term, 
and  pointed  out  that  none  of  the  enumerations  of  handhus  in 
the  law-books  are  to  be  considered  exhaustive  (a).  In  the 
tables  annexed  to  §§  428,  429,  will  be  found  references  to  the 
decisions  which  have  aflirmed  the  right  as  handhus  of  the 
various  persons  there  named. 

Among  those  handhus  who  are  omitted  by  the  Mitakshara,  the 
sister's  son  has  had  the  severest  struggle  for  existence,  having 
even  run  the  gauntlet  of  an  adverse  decision  of  the  Privy 
Council.  His  right  has  always  been  recognized  under  Bengal 
law,  as  he  is  expressly  named  by  the  Daya  Bhaga  {h).  But  in 
the  provinces  governed  by  the  Mitakshara  (not  including 
Western  India)  it  was  supposed  that  he  had  no  claim,  and  this 


iy)  Mit.  ii.  5,  §  5,  6,  note. 

(2)  1  W.  &  B.  144,  Introil.  52.     See  futwah,  1  Bor.  292. 
(a)  8ee  ante,  §  425-430. 

(6)  D.  Bh.  xi.  6,  §  8.     He  has  also  been  recognized  as  an  heir  in  Lahore. 
Punjab  Oust.  22. 
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view  was  put  forward  almost  unanimously  by  text  writers,  ^^^^*2'"^!J^ 
pundits,  and  judges  (c).     The  case  came  on  for  the  decision  of  gh^ra, 
the  Privy  Council  in  an  appeal  from  the  N.  W.  Provinces, 
which  are  governed  by  the  Benares  law.    There  a  sister's  son 
sued  to  set  aside  an  adoption  made  by  the  widow  of  his 
deceased  uncle.    The  objection  was  taken  that  he  was  not  in 
the  line  of  heirs  at  all,  and  as  such  had  no  interest,  vested  or 
contingent,  which  would  entitle  him  to  maintain  the  suit.    Of 
course  this  was  the  strongest  possible  form  in  which  the  question 
of  his  right  could  arise.     It  was  not  a  question  of  precedence, 
but  of  absolute  exclusion.    It  went  the  full  length  of  saying, 
that  if  there  were  no  other  heir  in  existence  the  estate  would 
escheat  rather  than  pass  to  him.    Yet  the  doctrine  of  the 
inability  of  the  sister's  son  to  inherit  was  accepted  by  the 
Judicial    Committee  to  this  Ml  extent,  and  the    suit  was  denied  by  Jodl- 
dismissed  on  the  preliminary  objection  that  he  had  no  interest  ^^  Committee, 
whatever  in  the  subject  matter  (d).    In  ordinary  cases  such  a 
decision  would  have  set  the  matter  at  rest  for  ever.     But  the 
case  itself  was  rather  an  extraordinary  one.    The  plaintiff's 
counsel  .chose  to  make  an  express  admission  that  his  client 
could  not  inherit  as  a  handhu,  not  being  mentioned  as  such  in 
the  Mitakshara.    He  asserted  that  he  was  really  a  gotraja 
sapinda.    This  claim  he  rested,  partly  on  the  authority  of  the 
Mayukha^  and  partly  on  the  views  of  Balambhatta  and  Nanda 
Pandita,  who  consider  that  where  the  word  brothers  occurs  in 
the  Mitakshara  it  should  be  interpreted  as  including  sisters  {e). 
Consequently,  sisters'  sons  would  inherit  along  with,  or  immedi- 
ately after  brothers'  sons.    The  Judicial  Committee  had  no 
dif&culty  in  setting  a^de  the  whole  of  this  argument,  and  as 
the  place  which  he  really  occupied  as  a  handhu  had  been 
disclaimed  for  him  by  his  counsel,  it  followed  that  no  locus 
standi  was  left  to  him  at  all. 


(c)  1  Stra.  H.  L.  147  ;  Stra.  Man.  §  841  ;  2  W.  MacN.  85,  87,  88,  c<mtra, 
2  W.  MacN.  91  ;  Jiajchunder  Narain  v.  Qocvichund,  1  S.  D.  46  (66)  ; 
Jowahir  Rahoot  v.  Mt,  KaUoMOOf  1  W.  E.  74 ;  Mt.  Quman  Kumari  v.  Sri- 
Icant  Neoyi,  Sev.  460  ;  Nagalinga  v.  VaidiUnga  PUlay,  Mad.  Dec.  of  1860, 
246,  where  the  pandits  differed  from  the  judges;  KuUammaL  ▼.  Kuppu 
PiUay,  1  Mad.  H.  C.  85  ;  Mt.  Moonea  v.  Dkurma,  N.  W.  P.  1866,  cited  11 

M,  1.  A.  09U. 

(d)  Thakoorain  Sahiba  r.  Mohun  loll,  11  M.  I.  A.  386. 

(e)  Mit.  ii.  4,  §  1,  note ;  anU,  §  453. 
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Sister's  son  re-         This  decision  was  pronounced  in  1867,  and  in  1868  another 
cognized  as  eir :  ^^^  arose  under  Mitakshara  law,  in  which  also  a  person  not 

specifically  named  claimed  as  a  bandhu.  The  relation  here 
was  a  maternal  uncle.  The  High  Court  of  Bengal  held  that 
the  Crown  would  take  by  escheat  in  preference  to  him.  The 
Judicial  Committee  held  that  the  enumeration  of  cognates  in 
the  Mitakshara  was  not  exhaustive,  and  admitted  his  claim  (/). 
In  this  case,  it  will  be  observed,  the  uncle  took  as  heir  to  his 
sister's  son,  which  is  exactly  the  converse  of  the  former  case, 
where  the  sister's  son  claimed  as  heir  to  his  maternal  uncle. 
But  if  the  uncle  is  the  bandhu  of  his  sister's  son,  this  makes  it 
at  least  probable  that  the  sister's  son  is  the  bandhu  of  his 
uncle.  The  decision  in  Thakoorain  Sahiba  v.  Mohun  Loll  was 
apparently  not  referred  to  by  the  Judicial  Committee,  and  they 
cited  with  approbation  a  later  decision  of  the  Bengal  High 
Court,  in  which  the  same  view  had  been  taken  as  that  enun- 
ciated by  themselves,  and  the  right  of  a  sister's  son  had  been 
admitted  in  consequence  (^),  as  showing  that  the  point  was 
still  open  in  India, 
by  Fall  Bench  of  §  491.  In  this  state  of  the  authorities,  the  case  of  ^  sister's 
Bengal ;  ^^  ^^^^^  before  the  Full  Bench  of  the  High  Court  of  Bengal, 

upon  a  reference  to  them  made  in  regard  to  the  case  quoted  by 
the  Judicial  Committee.  His  right  was  afi&rmed  in  a  most 
elaborate  judgment  delivered  by  Mr.  Justice  Mitter,  and 
assented  to  by  the  other  judges.  The  judgment  was  written 
before  the  decision  of  the  Privy  Council  in  Oridhari  Lall  v. 
Government  of  Bengal  had  reached  India,  but  proceeded  on 
exactly  the  same  grounds.  He  showed  that  the  specific  enu- 
meration of  bandhu8  in  the  Mitakshara  was  not  exhaustive  but 
illustrative  only,  and  that  the  sister's  son  not  only  came  within 
the  definition  of  a  bandhu  as  laid  down  by  Vijnaneswara,  but 
was  really  nearer  than  any  of  those  who  were  expressly  named. 
The  adverse  decision  of  the  Privy  Council  on  the  appeal  from 
the  N.  W.  Provinces  was  disposed  of,  by  the  remark  that  it  had 
really  proceeded  upon  a  mere  admission  of  counsel  which  could 


(/)  Oridhari  LaU  v.  Oovemment  of  Bengal^  12  M.  I.  A.  448. 

(g)  Amrita  Kumari  v.  Ldkkinarain.  This  is  the  case  next  cited,  where 
the  decision  to  which  the  Judicial  Committee  had  referred,  was  confirmed  on 
a  reference  made  to  the  FuU  Bench. 
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not  be  binding  in  any  other  case  (h).    This  decision  was  again  and  in  Madras, 
followed  by  the  High  Court  of  Madras  as  settling  the  law  in 
that  Presidency  (*). 

§  492.  It  is  a  very  remarkable  thing,  that  in  1871  the  very  Twated  as  still 
same  question  as  to  the  right  of  a  sister's  son  was  again  raised  c^mittee.  ^^ 
before  the  Judicial  Committee  in  an  appeal  from  the  N.  W. 
Provinces,  and  the  very  same  argument  was  addressed  to  them 
on  his  behalf  as  that  which  they  had  abeady  set  aside  in  1867. 
It  was  not  necessary  to  decide  the  point,  as  it  had  not  been 
taken  in  the  Indian  Courts,  and  the  facts  as  to  the  relationship 
were  not  admitted.  But  their  Lordships  treated  the  claim  as 
wholly  an  open  question,  though  they  seem  to  think  that  the 
balance  of  authority  was  against  its  validity  (k).  No  reference 
was  made  to  their  own  decisions  in  1867  and  1868,  nor  does 
their  attention  appear  to  have  been  called  to  the  Full  Bench 
ruling  on  the  point  in  Bengal. 

On  the  whole,  however,  it  may  probably  be  considered  that 
the  rights  of  the  sister's  son,  and  of  all  others  similarly  situated, 
are  now  settled  beyond  dispute. 

§  493.  The  right  of  the  granduncle's  daughter's  son  has  Grandnncle's 
also  been  discussed  in  Madras,  and  decided  against  (?).  But  "^  tersson. 
this  decision  rested  upon  the  supposition,  that  as  he  was  not 
named  by  the  Mitakshara,  he  was  excluded.  The  Court  ad- 
mitted that  on  general  principles  he  would  inherit,  but  pointed 
out  that  he  stood  on  exactly  the  same  footing  as  the  sister's 
son,  who  at  the  date  of  the  decision  was  supposed  not  to  be 
in  the  line  of  heirs.  But  as  the  right  of  the  latter  is  now 
established,  the  reasoning  put  forward  by  the  Judges  for 
shutting  out  the  son  of  the  grandnncle's  daughter,  would  apply 
directly  in  favour  of  letting  him  in. 

§  494.  The  order  of  succession  among  handhus  under  Mitak- 
shara law  is  very  obscure.    Nothing  is  to  be  found  upon  the 


{K)  Amrtta  Kumari  y.  LaJchinarayen,  2  B.  L.  R.  F.  B.  28. 

(i)  Chdakani  TirupaH  v.  Rajah  Suraneni^  6  Mad.  H.  C.  278.  His  right 
has  always  been  recognized  in  Western  India,  1  W.  &  B.  180,  but  the  son  of 
the  step-sister  is  said  not  to  take  where  there  is  a  son  of  a  full  sister,  ib.  180. 
This  would  naturally  be  so  on  principles  of  consanguinity.  In  Bengal,  where 
religious  efficacy  is  considered,  sons  of  sisters  of  whole  and  half  blood  take 
together,  each  being  of  equal  merit.     2  W.  MacN.  86 ;  D.  K.  8.  i.  10,  §  1. 

(Jfc)  KootT  Ooolab  Singh  y.  Rao  Kurun  Singh,  14  M.  I.  A.  176,  105. 

\l)  Eisten  Lalla  v.  JavaUa  Proiod,  3  Mad.  H.  C.  846. 
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Precedence  rerta   subject  either  among  text-writers  or  in  precedents,  and  the 
the  Mite^Ma!*^  principle  upon  which  any  case  is  to  be  decided  is  ikr  fix>m  clear. 

If  the  text  of  the  Mitakshara  in  which  the  landJms  are  enu- 
merated is  to  be  taken  as  indicating  the  order  of  saccession,  it 
will  be  seen  that  proximity,  and  not  religious  efficacy,  is  the 
ground  of  preference;  the  first  of  the  three  classes  contains 
the  man's  own  first  cousins,  the  second  contains  his  father's 
first  cousins,  and  the  third  contains  his  mother's  first  cousins 
(§  437).  This  is  corroborated  by  the  next  verse  (m),  where 
the  author  says,  "By  reason  of  near  affinity,  the  cognate 
kindred  of  the  deceased  are  his  successors  in  the  first  instance, 
on  failure  of  them  the  father's  cognate  kindred,  or  if  there  be 
none,  the  mother's  cognate  kindred.  This  must  be  under- 
stood to  be  the  order  of  succession  here  intended."  The  pre- 
ference of  the  fether's  kindred  to  that  of  the  mother,  is  in 
accordance  with  the  general  preference  of  the  male  line  to  the 
female  line  (§  436). 
ArrangemeDt  §  ^^5.  BENGAL  Law. — The  radical  difference  between   the 

under  Bengal       system  of  the  Daya  Bhaga  and  of  the  Mitakshara  is,  that  the 

former  allows  the  handhics,  that  is  the  hhinnorgotra  sapindas, 
to  come  in  along  with,  instead  of  after,  the  gotraja  sapindas 
(§  432),  the  principle  of  religious  efficacy  being  the  sole  test 
apphed  in  deciding  between  rival  claimants.  Upon  examining 
the  application  of  this  principle,  it  will  be  seen  in  the  first 
place,  that  all  the  handhus  ez  parte  paUrnd  come  in  before  any 
of  those  ex  parte  matemd.  The  reason  is  that  the  former 
present  oblations  to  paternal  ancestors,  which  are  of  higher 
efficacy  than  those  presented  by  the  latter  to  maternal  ances- 
tors (n).  As  regards  the  position  inter  se  of  the  handhus  ex 
parte  patem&y  it  will  be  seen  by  a  reference  to  the  table  (§  428) 
that  every  one  of  them  is  a  daughter's  son  in  the  branch 
where  he  occurs.  Only  three  of  these  are  mentioned  in  the 
Daya  Bhaga — viz.,  the  sons  of  the  daughters  of  the  fether,  the 
grandfather,  and  the  great-grandfather  respectively;  and  these 
are  ranked  immediately  after  the  male  issue  of  those  ancestors, 
that  is,  they  come  in  before  the  males  of  the  branch  next 


(m)  Mit  ii.  6,  §  2. 

(n)  D.  Bh.  zL  6,  §  12,  20 ;  D.  K.  S.  i  10,  §  14  ;  8  Dig.  529  ;  wfUe,  §  432, 
nUe  i. 
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abore  them.  Just  as  the  daughter's  son  of  the  owner  comes  Order  of  preoc- 
in  before  his  father,  brothers,  nephews,  and  grandnephews  (o).  ^°^  ^^  °^* 
The  Daja  Erama  Sangraha  introduces  a  new  series  of  bandhus, 
viz.,  those  who  occupy  the  position  of  sons  of  the  nieces  of  the 
fether,  grandfather,  and  great-grandfather.  It  follows  the 
Daya  Bhaga  in  making  the  daughter's  son  succeed  the  male 
issue  of  each  branch,  and  places  the  niece's  sons  immediately 
after  the  daughter's  son  (p).  It  does  not  mention  the  sons  of 
the  grandniece  in  each  branch,  but  their  title  is  exactly  of  a 
similar  nature,  and  has  been  aflBrmed  to  exist  (q).  Now  this 
order  of  succession  would  be  the  natural  one  if  proximity 
alone  was  regarded,  the  agnates  in  each  branch  being  preferred 
to  the  cognates,  but  the  cognates  in  each  branch  being  preferred 
to  the  agnates  in  the  more  distant  branch.  It  would  also  be  the 
proper  course  if  the  mere  number  of  oblations  were  regarded. 
The  daughter's  son  in  each  line  presents  exactly  the  same  number 
of  oblations  as  the  son  in  the  same  line,  and  presents  them  to 
the  same  persons.  So  the  sons  of  the  niece  and  of  the  grand- 
niece  present  the  same  number  of  oblations,  and  to  the  same 
persons,  as  the  nephew  and  grandnephew.  Each  of  these 
presents  a  greater  number  of  oblations  than  the  son  in  the 
line  above  him.  But  then  comes  in  the  principle,  that  obla- 
tions presented  to  paternal  ancestors  are  more  eflBcacious  than 
those  presented  to  maternal  ancestors  (r).  If  this  principle  goes 
to  the  extent,  that  a  man  who  presents  a  greater  number  of 
oblations  to  persons  who  are  his  maternal  ancestors,  is  inferior 
to  one  who  presents  a  lesser  number  to  persons  who  are  his 


(o)  D.  Bh.  xL  6,  §  8-12  ;  3  Dig.  628 ;  V.  Darp.  224.  Accordingly  the 
Bister's  son  has  been  held  to  take  before  paternal  ancles  (2  W.  MacN.  84  ; 
Sumhochunder  v.  Ounga  Chum^  6  S.  D.  234  (291),  and  their  issue  (1  W. 
MacN.  28  ;  Rajchunder  Na/rain  r.  Qokulchundfr,  1  S.  D.  43  (66)  ;  2  W. 
MacN.  86,  87  ;  Karuna  Mai  y.  Jai  Ckundra,  6  S.  D.  46  (60) ;  KUhen 
Lockan  v.  Tarini  Dasi,  ib.  66  (66)  ;  Lakhi  Priya  v.  Bhairab  Chandra,  ib. 
316  (369)  ;  1  W.  &  B.  169 ;  Duneshvmr  v.  Deoshvnker,  Morris.  Pt.  IL  63  ;  Brcjo 
KUhoren  v.  Sreenath  Bote,  9  W.  E.  463).  A  fortiori  before  the  issue  of  the 
great-grandfather  <2  W.  MacN.  89,  90).  But  he  takes  after  the  son  of  a  half- 
brother  (2  W.  MacN.  68,  82) ;  and  he  wiU  take  equally  whether  he  is  alive  at 
the  death  of  the  last  male  holder,  or  of  any  female  who  takes  by  inheritance 
from  such  male  (Seeta  Ram  Oossain  v.  Pakeer  Chand,  15  W.  R.  433.) 

(p)  D.  K.  S.  i.  10,  §§  1,  2  ;  8,  9 ;  12,  13. 

(q)  Kashee  Mokun  v.  Paj  Oohind  Chuckerhutty,  24  W.  R.  229. 

(r)  3  Dig.  530  ;  per  Mitter,  J.,  Owru  Gobind  v.  Anand  Lai,  6  B.  L  R.  at 
p.  39. 
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Precedence 
under  Bengal 
system. 


Son  of  a  niece. 


paternal  ancestors,  then  the  principle  is  undoubtedly  disre- 
garded both  by  the  Daya  Bhaga  and  the  Daya  Erama  Sangraha. 
If,  however,  it  only  goes  to  this  extent,  that  where  the  number 
is  equal,  those  who  present  offerings  to  paternal  ancestors  are 
preferred  to  those  who  present  them  to  maternal  ancestors,  then 
the  whole  course  of  descent  is  logical  and  consistent. 

§  496.  This  question  arose  very  lately  in  Bengal  under  the 
following  circumstances.  In  1864  the  High  Court  had  held 
that  the  son  of  a  brother's  daughter  was  not  an  heir  at  all, 
and  that  the  passage  in  the  Daya  Krama  Sangraha  which 
stated  that  he  was  an  heir  was  an  interpolation  (s).  In  1870 
this  decision  was  reversed  by  the  Full  Bench,  in  an  elaborate 
judgment  by  Mr.  Justice  Mitter.  His  judgment  was  based 
entirely  upon  general  considerations  as  to  the  nature  of  the 
relationship  of  bandhus,  and  the  grounds  upon  which  they 
were  entitled.  The  decision  did  not  refer  to,  still  less  afl&rm 
the  genuineness  of  the  disputed  text  of  the  Daya  Krama  San- 
graha (f).  No  question  was  then  raised  as  to  the  position  which 
such  a  handhu  would  take  in  the  line  of  heirs.  Finally,  this 
last  question  arose  in  1874.  The  relationship  of  the  conflict- 
ing parties  is  shown  in  the  annexed  pedigree.    The  plaintiff 

Grandfather. 

I 


father. 


OWMBR. 


brother. 

I 

brother's  daughter. 

brother's  daughter's  son, 
Plaintiff. 


grandfather's  Bon« 

I 

grandfather's  grandson. 

I 

grandfather's  great-grandson. 
Defendant. 


was  son  of  the  owner's  niece.    The  defendants  were  what  we 
should  call  first  cousins  once  removed,  in  the  male  line.     Both 


(»)  Oobindo  Hureekar  v.  WoofMth  Chunder^  W.  E.  Sp.  Number  176,  refer- 
ring to  D.  K.  8.  i.  10,  §  2. 

{t)  Quru  Oobind  y.  Anand  Lal^  5  B.  L.  R.  15.  It  may  be  observed  that 
the  decision  in  the  orer-ruled  case  had  been  obtained  by  the  argument  of  Mr. 
Justice  Mitter  himself  when  at  the  bar.  This  may  account  for  the  fact  that 
no  notioe  was  taken  of  the  D.  K.  S.  in  the  OYer-ruling  judgment. 
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the  Lower  Courts  decided  in  fiivour  of  the  plaintifiF.  It  is  Postponed  to 
evident  that  he  offered  oblations  to  the  owner's  father  and  ^^*^*  agnate, 
grandfather,  while  the  defendant  only  offered  to  the  grandfather. 
On  appeal,  however,  this  decision  was  reversed.  The  Court 
admitted  the  plaintiff's  right  as  a  handhu,  but  held  that  he 
must  come  in. after  the  defendant,  on  the  ground  that  they  who 
offer  to  maternal  ancestors,  are  inferior  in  religious  efficacy  to 
those  who  offer  a  lesser  number  of  cakes  to  paternal  ances- 
tors. The  text  of  the  Daya  Krama  Sangraha,  which  makes 
him  succeed  after  the  son  of  the  father's  daughter,  and  before 
the  grandfather,  was  treated,  on  the  authority  of  the  case  in 
1864,  as  being  of  too  doubtful  authenticity  to  weigh  against 
the  infringement  of  first  principles  which  it  was  supposed  to 
contain  (w). 

§  497.  It  may  be  remarked  upon  this  decision,  that  if  Decision  dis- 
§  2  of  the  Daya  Krama  Sangraha,  ch.  i.,  s.  10,  is  to  be  rejected  ^**^®®*'' 
as  spurious,  §§9  and  13  must  go  with  it,  for  all  three  lay 
down  exactly  the  same  rule,  and  rest  upon  the  same  principle. 
If  this  principle  is  erroneous,  it  is  difficult  to  see  how  the 
Daya  Bhaga  (xi.  6,  §  8-12)  can  be  maintained,  for  it  places 
the  daughter's  son  of  the  branches  above  the  owner,  before  the 
males  of  the  next  higher  branch.  The  Court  deals  with  this 
by  saying,  that  the  special  reason  given  by  Jimuta  Vahana  for 
that  arrangement  does  not  apply  to  the  others.  The  special 
reason  is,  that  "his  father's  or  grandfather's  daughter's  son, 
like  his  own  daughter's  son,  transports  his  manes  over  the 
abyss  by  offering  oblations  of  which  he  may  partake."  But 
the  brother's  daughter's  son  offers  oblations  of  exactly  the 
same  character.  The  only  remaining  supposition  is,  that  the 
daughter's  sons  of  the  direct  lineal  ancestors  have  an  efficacy 
of  a  different  character  from  that  possessed  by  the  daughter's 
sons  of  the  collateral  branches.  If  so  the  Daya  Krama  San- 
graha would  be  wrong,  the  Daya  Bhaga  and  the  High  Court  of 
Bengal  right.  The  arrangement  would  then  be,  that  the 
daughter's  sons  of  collaterals  should  come  in  one  after  the 
other,  at  the  end  of  the  nearer  sapindas,  and  before  the  sakulyas. 

§  498.  The  principle  of  the  above  decision  was  carried  out 


(u)  Qohind  Proskad  v.  Moheth  Chundeff  15  B.  L.  R.  85. 
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in  a  later  case,  to  the  extent  of  preferring  a  male,  who  was  not 
a  sapinda  at  all,  to  an  undoubted  bandhu.  The  last  male 
holder  of  the  property  in  dispute,  named  Bharut,  was  the 
third  son  of  the  common  ancestor.  He  was  succeeded  by  his 
daughter,  on  whose  death  the  conflict  arose  between  plaintiff 
and  defendant.  Their  relationship  to  him  appears  in  the  ac- 
companying pedigree.     It  was  admitted  that  defendant  was 

Ancestor. 


son.* 

I 

grandson. 

I 

great-grandson, 
Koshee  Nath. 

I 

great-great-grandson, 
Defendant. 


son.' 

I 

grandson. 


great-granddaughter, 
Joy  Doorga. 

I 

great-great-grandson, 
Plaintiff. 


Owner,  Bharut.' 

I 
granddaughter, 
(last  holder) 
Bejoye  Dibia. 


only  a  sakulya.  On  the  other  hand,  the  plaintiff  offered  cakes 
to  his  three  maternal  ancestors,  one  of  whom  was  the  common 
ancestor.  Of  course  the  question  would  have  been  exactly  the 
same  if  the  last  holder  had  been  the  ancestor  himself.  It  cer- 
tainly does  seem  anomalous,  that  where  two  claimants  are 
equally  distant,  a  case  can  arise,  in  which  the  one  who  claims 
through  a  female  is  actually  preferred  to  one  who  claims 
through  an  unbroken  line  of  males.  Under  Mitakshara  law, 
of  course,  no  such  preference  could  ever  be  asserted.  Yet, 
upon  the  ground  of  religious  efficacy,  it  seems  clear  that  on 
Bengal  principles  the  plaintiff  had  a  superiority  over  the  de- 
fendant, unless  it  can  be  laid  down,  that  a  divided  oblation 
offered  to  a  paternal  ancestor  is  more  meritorious  than  an 
undivided  oblation  offered  to  a  maternal  ancestor.  The  ground 
upon  which  the  Court  proceeded  was  as  follows.  "  It  is  quite 
clear  that  going  back  a  generation  to  the  time  when  Kashee 
Nath  represented  one  generation  and  Joy  Doorga  the  other, 
Kashee  Nath  was  the  preferential  heir.  He  alone  could  have 
performed  the  parbana  shradh,  and  not  Joy  Doorga.  Conse- 
quently it  seems  to  us  that  the  son  of  Kashee  Nath  would  have 
a  necessarily  preferential  right  over,  and  would  exclude  the 
son  of  Joy  Doorga.     The  ceremony  of  the  parbana  shradh  is 
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one  that  cannot  remain  in  abeyance,  and  is  one  that  cannot  be  Katihee  Mohun 
performed  by  a  female.  It  has  been  described  as  the  most  ^-  •?  ^ 
important  of  the  ceremonies  prescribed  by  the  Hindu  religion. 
The  inability  of  Joy  Doorga  to  perform  it,  and  the  performance 
of  it  by  Kashee  Nath  during  his  lifetime,  carried  with  it  the 
right  to  inherit  as  the  reward  of  benefits  conferred  on  the 
deceased.  And  that  right  extends  in  the  succeeding  genera- 
tion to  giving  preference  to  the  son  of  Kashee  Nath  as  heir, 
and  nearer  to  Bharut  than  the  son  of  Joy  Doorga.  This 
view  is  confirmed  by  the  provisions  of  chap.-  xi.  of  the  Daya 
Bhaga,  which,  as  pointed  out  by  Mr.  Justice  Mitter  (x),  has 
as  its  most  prominent  characteristic,  the  studious  exclusion  of 
female  relatives  generally.  And  the  whole  tendency  of  the 
treatises  on  the  subject  is,  aa  we  understand  them,  directed  to 
the  preference  of  those  who  lineally  descend  from  males,  as  heirs 
to  the  postponement  of  those  who  derive  their  right  to  succes- 
sion through  a  female  member  of  the  family.  The  break  in 
the  capacity  to  perform  the  religious  ceremonies,  resulting  from 
the  intervention  of  a  daughter  in  the  direct  line  of  descent, 
seems  to  us  to  give  the  preference  to  the  line  in  which 
male  issue  has  continued  unbroken,  and  the  male  issue  of  a 
brother,  traced  through  sonship,  is  endued  with  superior 
efficacy  as  regards  oblations  to  the  issue  of  a  brother  through  a 
daughter  (i/)." 

§  499.  With  great  respect  to  the  learned  Judges,  it  may  be  Discuaaad. 
doubted  whether  there  is  not  a  flaw  in  this  reasoning.  It  is 
quite  clear  that  Kashee  Nath  had  a  better  title  than  either  Joy 
Doorga  or  her  son.  If  the  inheritance  had  fallen  in  during  his 
life,  he  would  have  swept  it  away,  and  there  the  matter  would 
have  ended.  But  it  is  equally  clear  that  no  right  whatever 
vested  in  him  during  the  life  of  the  last  holder,  and  therefore 
he  could  transmit  none  to  his  son  (2).  At  the  death  of  Bijoye 
Dibia,  the  rival  claimants  had  to  be  judged  each  on  their 
merits.  The  son  of  Kashee  Nath  did  not  take  through  his 
father,  nor  the  son  of  Joy  Doorga  through  his  mother ;  that 
is  to  say,  their  rights  did  not  depend  upon  the  relative  rights 
which  those  persons  would  have  had,  if  they  had  both  survived 

(x)  In  his  judgment,  5  B.  L.  R.  3  i. 

iy)  Kashee  Mohun  Roy  v.  Raj  Oobind  Chuckerhutty,  24  W.  R.  229. 

(z)  Sec  atttey  §  484,  4S5. 
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Bijoye.  The  question  was,  as  the  Judges  correctly  state  it, 
which  of  them  was  endued  with  superior  efficacy  as  regards 
oblations  ?  Now  the  peculiarity  of  Hindu  ceremonial  law  is, 
that  an  heir  in  the  female  line  offers  to  three  maternal  ancestors, 
excluding  his  mother,  while  an  heir  in  the  male  line  offers  to 
three  paternal  ancestors,  including  his  father.  Consequently 
the  former  is  able  to  offer  an  undivided  oblation  to  an  ancestor 
one  degree  more  remote  from  himself  than  the  latter  can.  It 
is  admitted  that  oblations  offered  to  a  maternal  ancestor  are,  to 
a  certain  extent,  less  efficacious  than  those  offered  to  a  paternal 
ancestor.  But  the  question  is,  whether  a  divided  oblation 
offered  to  a  paternal  ancestor  confers  on  him  greater  religious 
benefit,  than  an  undivided  oblation  offered  to  the  same  person 
as  a  maternal  ancestor.  If  so,  all  the  sakulyas  would  take 
before  any  bandhu.  That  is  the  law  of  the  Mitakshara,  but, 
except  for  the  case  under  discussion,  it  would  appear  not  to  be 
the  law  of  the  Daya  Bhaga  (a). 

§  500.  Jimuta  Vahana  hardly  notices  the  handhus  ex  parte 
maternd,  merely  alluding  to  them  as  "  the  maternal  uncle  and 
the  rest,"  who  come  in  "  on  failure  of  any  lineal  descendant  of 
the  paternal  great-grandfather,  down  to  the  daughter's  son." 
He  seems  to  attempt  to  reconcile  his  order  of  succession  with 
that  of  Yajnavalkya,  by  assuming  that  the  term  bandhu,  as 
used  by  the  latter,  only  referred  to  those  on  the  mother's 
side  (b).  Srikrishna,  however,  sets  out  their  order  very  folly, 
adopting  the  same  principle  as  he  had  done  in  regard  to  the 
other  sapindas.  He  gives  the  property  first  to  the  mother's 
father,  and  his  issue,  that  is  the  maternal  uncle,  his  son,  and 
grandson,  then  to  the  daughter's  son  of  the  mother's  father, 
then  to  the  line  of  the  mother's  grandfether,  and  great-grand- 
fttther,  in  similar  manner,  and,  on  failure  of  all  these,  to  the 
sdkulyas  and  sarmnodakas  (c).  These,  as  already  stated,  take 
first  in  the  descending  line,  and  then  in  the  ascending  (d). 


(a)  See  Deyanath  Roy  v.  Muthoor  Nath,  6  S.  D.  27  (30),  where  the  son  of 
the  maternal  aunt  of  the  deceased  was  held  entitled,  in  preference  to  any 
lineal  descendant  from  a  common  ancestor  beyond  the  third  degree.  Such  a 
relation  is  obviously  inferior  in  religious  efficacy  to  the  son  of  the  nephew's 
daughter. 

(6)  D.  Bh.  xi.  6,  §  12-14. 

(c)  D.  K.  S.  i.  10,  §  14-21. 

(c/)  D.  lih.  xi.  6,  §  22  ;  D.  K.  S.  i.  10,  §  22-25. 
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§  501.  Bombay  Law. — The  distinctive  feature  of  the  law  Admisaion  of 
which  prevails  in  Western  India,  is  the  laxity  with  which  it  ^^  ^' 
admits  females  to  the  succession.  The  doctrine  of  Baudhjana, 
which  asserts  the  general  incapacity  of  women  for  inheritance, 
and  its  corollary,  that  women  can  only  inherit  under  a  special 
text,  appear  never  to  have  been  accepted  by  the  Western 
lawyers.  They  take  the  word  sapinda  in  the  widest  sense,  as 
importing  mere  affinity,  and  without  the  limitation  of  the 
Mitakshara,  that  female  sapindas  can  only  inherit  when  they 
are  also  goirajaSy  that  is,  persons  who  continue  in  the  family 
to  which  they  claim  as  heirs  {e).  The  most  prominent  in- 
stance of  this  doctrine  is  the  introduction  of  the  sister  into  Sister, 
the  line  of  succession.  She  is  brought  in  by  the  Mayukha 
after  the  paternal  grandmother,  and  before  the  paternal  grand- 
father, under  that  serviceable  text  of  Manu, "  To  the  nearest 
sapinda  (male  or  female)  after  him  in  the  third  degree  the 
inheritance  next  belongs  (/).*'  Nilakantha  applies  this  text 
by  saying,  "  The  next  rank  is  hers,  both  from  her  having  been 
begotten  under  the  brother's  family  name,  and  there  being  no 
farther  reservation  with  respect  to  the  gentile  relationship 
(gotrajajatra);  it  does  not  particularly  specify  the  same  gentile 
kindred.  Neither  is  she  mentioned  in  the  text  as  the  occasion 
of  taking  wealth  (but  as  next  of  kin  she  succeeds) "  (g).  And 
not  only  fiill  sisters,  but  stepsisters,  inherit  {h).  Another 
instance  is  the  rule  which  allows  widows  of  persons  who  would  Widows, 
have  been  heirs  to  inherit  immediately  afiier  their  husbands. 
The  other  schools  of  law  never  allow  a  widow,  as  such,  to  inherit 
to  any  one  but  her  own  husband  (i).  So  daughters  of  descendants  Daughters 
and  collaterals  within  six  degrees  inherit ;  for  instance,  both  a 
brother's  daughter,  and  a  sister's  daughter  (/).  Also  "  descen- 
dants of  a  person's  own  daughters,  and  of  those  persons 
expressly  mentioned  within  four  degrees  of  such  persons  re- 
spectively, e.g,,  a  granddaughter's  grandson,  but  not  the  great- 
grandson,  since  sapinda  relationship  through  females  is  restricted 

(c)  1  W.  &  B.  145-154. 
(/)  Manu,  ix.  §  187. 
(g)  v.  May,  iv.  8,  §  19 ;  ante,  §  454. 
{h)  1  W.  &B.  154. 

{{)  1  W.  &  B.  148, 169-174  ;  Introd.  52  ;  Lakshmihai  v.  Jayram,  6  Bomb. 
A.  C.  162  ;  ajUe,  §  452. 

{j)  1  W.  &  B.  183-185  ;  Introd.  58. 
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to  four  degrees  (A)."  I  can  offer  no  opinion  whatever  as  to  the 
order  in  which  such  persons  take.  Messrs.  West  and  Biihler 
suggest  that  they  would  come  in  after  the  nine  handhtis  who 
are  expressly  named  in  the  Mitakshara,  on  the  principle  stated 
by  the  Mayukha,  that  incidental  persons  are  placed  last,  and 
that,  as  between  each  other,  nearness  of  kin  to  the  deceased  is 
the  only  guide  (?). 

Tables  of  descent,  professing  to  give  all  possible  heirs  in  the 
order  of  succession,  for  the  different  provinces,  will  be  found  in 
the  works  referred  to  below  (w).  I  have  not  attempted  to 
compile  any  such  list.  I  doubt  the  possibility  of  preparing  one 
that  should  be  at  once  exhaustive  and  accurate.  It  would 
certainly  be  beyond  my  powers.  Wherever  a  conflict  arises 
between  any  two  specific  claimants.  I  beUeve  that  the  prin- 
ciples  already  stated,  will,  in  general,  be  sufficient  to  decide 
their  priority. 

§  502.  Before  passing  from  this  part  of  the  subject,  it  may 
be  well  to  refer  to  the  rare  case  of  succession  ailer  a  reunion. 
Manu,  after  speaking  of  a  second  partition  after  a  reunion, 
says,  "  Should  the  eldest  or  youngest  of  several  brothers  be 
deprived  of  his  share  (by  a  civil  death  on  his  entrance  into 
the  fourth  order),  or  should  any  one  of  them  die,  his  (vested 
interest  in  a)  share  shall  not  wholly  be  lost.  But  (if  he  leave 
neither  son  nor  wife,  nor  daughter,  nor  father,  nor  mother) 
his  uterine  brothers  and  sisters,  and  such  brothers  as  were 
reunited  after  a  separation,  shall  assemble,  and  divide  his 
share  equally  (n)."  Now  it  will  be  remembered  that  Manu 
requires  a  share  to  be  given  to  a  sister  on  a  partition  (§401), 
but  nowhere  refers  to  her  as  an  heir.  It  is  probable,  therefore, 
that  this  text  refers  to  a  case  where  a  partition  had  already 
commenced,  but  had  not  been  concluded,  and  merely  directs  that 
in  such  a  case  his  share  shall  not  pass  by  inheritance,  but  shall 


(k)  1  W.  &  B.  Introd.  68. 

(0  1  W.  &  B.  178  ;  V.  May,  iv.  8,  §  18. 

\m)  V.  Darp.  266-271  ;  D.  Bh.  xi.  6,  §  36  ;  Sm.  Ch.  p.  221  ;  Stra.  Man. 
§  315  ;  Cunningham's  Digest,  §  249  ;  Prosonno  Coomar  Tagore's  Vivada  Cbin- 
tamoni. 

(n)  Manu,  ix.  §  210-212.  The  words  in  brackets  are  the  gloss  of  KuHuka 
Bhatta.  See  also  a  similar  text  by  Vrihaspati,  3  Dig.  476,  where  there  is  a 
various  reading  of  d/tw/htf>r  for  pist«r.  V.  May,  iv.  9,  §  25  ;  Sm.  Ch.  xii. 
§  25  ;  Madhav.  §  47  ;  Vamd.  55. 
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be  thrown  into  the  property,  and  divided  ^ain.    The  sisters  Succession  after 
would  then  be  entitled  to  their  shares.    This  seems  the  more  *  ^"'^^°''- 
probable,  as  no  allusion  is  made  to  the  sister  in  the  passage  of 
Yajnavalkja,  which  treats  of  the  descent  of  the  share  of  a 
reunited  coparcener.     That  passage,  as  translated  by  Mr.  Cole- 
brooke  ((?),  is  as  follows  : — "  A  reunited  (brother)  shall  keep 
the  share  of  his  reunited  (co-heir)  who  is  deceased,  or  shall 
deliver  it  to  (a  son  subsequently)  bom.     But  an  uterine  (or 
whole)  brother  shall  thus  retain  or  deliver  the  allotment  of 
his  uterine  relation.     A  half-brother,  being  again  associated, 
may  take  the  succession ;  not  a  half-brother,  though  not  re- 
united ;  but  one  united  (by  blood,  though  not  by  coparcenary) 
may  obtain  the  property,  and  not  (exclusively)  the  son  of  a 
different  mother.'*    The  meaning  of  this  unusually  obscure 
passage  is,  that  if  a  reunited  coparcener  dies,  leaving  issue 
actually  bom,  or  then  in  the  womb,  such  issue  takes  his  share. 
If  however  he  only  leaves  brothers,  there  may  have  been  a  re- 
union of  all  the  brothers,  or  only  of  the  uterine  brothers,  or 
only  of  the  half-brothers.     In  such  events  the  rule  already  Whole  and  half 
stated  (§  482),  that  the  whole  is  preferred  to  the  half-blood,  ^^^^• 
remains  in  force.     But  reunion  gives  the  reunited  brother  a 
claim  which  is  not  possessed  by  the  divided  brother.    There- 
fore where  two  brothers  are  in  the  same  position  as  to  whole 
or  half-blood,  the  reunited  brother  has  a  preference  over  the 
divided  brother.     But  where  they  are  in  a  different  position, 
the  one  who  is  inferior  in  blood,  if  reunited,  is  raised  to  a  level 
with   the  one  who  is  superior  in  blood,  but  divided.     The 
result  therefore  is,  if  all  the  surviving  brothers  are  divided,  or 
if  all  are  reunited,  those  of  the  whole  blood  take  before  the 
half-blood.     If  some  are  divided,  and  some  arc  reunited,  the 
reunited  brothers  take  to  the  exclusion  of  the  divided  brothers, 
provided  they  are  both  of  equal  merits  as  to  blood.    Where 
the  reunited  brothers  are  of  the  half-blood,  and  the  divided 
brothers  are  of  the  whole  blood,  both  take  equally.     Of  course, 
if  the  cases  were  reversed,  the  reunited  brothers  of  the  whole 
blood  would  take  before  divided  brothers  of  the  half-blood  (jp). 


(o)  Yajn.  ii.  §  138. 139  ;  Mit  ii.  9. 

ip)  V.  May,  iv.  9,  §  5-13  ;  V.  Ch.  30S  ;  V.  Darp.  204  ;  Mit.  ii.  9,  §  4-13  ; 
D.  Bh.  xi.  5,  §  13-39  ;  D.  K.  S.  i.  7,  §  3-6,  v.  §  8,  9  ;  3  Dig.  507-517,  664  j 
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§  503.  The  above  rule  of  succession  is  perfectly  clear  and 
logical  on  the  principles  of  the  Bengal  school.  But  on  the 
principles  of  the  Benares  school  one  would  suppose,  that  the 
property  of  reunited  members  stood  on  exactly  the  same  footing 
as  that  of  members  who  had  always  been  undivided.  In  that 
case,  upon  the  death  of  any  one  member  of  the  undivided 
family,  his  share  would  pass  by  survivorship  to  the  remaining 
members,  and  could  by  no  possibility  get  into  the  hands  of  any 
di\ided  member,  so  long  as  there  were  undivided  members  in 
existence.  The  difficulty  was  seen  by  the  author  of  the  Smriti 
Chandrica.  His  explanation  is,  in  substance,  that  there  is  a 
difference  between  the  interest  in  property  held  by  an  originally 
undivided  member,  and  by  one  who  has  reunited  after  parti- 
tion. In  the  former  case  there  has  been  no  ascertainment  of 
his  share.  In  the  latter  case  his  share  has  been  ascertained, 
and  continues  so  ascertained  after  reunion.  The  reunion  only 
destroys  the  exclusive  right  which  he  acquired  by  partition  in 
the  property  which  had  fellen  to  his  share  (g).  That  is,  as  I 
understand  him,  that  he  was  a  joint  tenant  before  partition,  a 
sole  tenant  after  partition,  a  tenant  in  common  after  reunion. 
Aft;er  reunion  his  share  is  held  in  quasi-severalty,  and  at  his 
death  passes  by  descent,  and  not  by  survivorship,  in  the  same 
manner  as  that  of  an  undivided  brother  in  Bengal. 

Nothing  is  said  in  the  books  as  to  the  very  probable  case  of 
a  reunited  member  dying  without  issue,  but  leaving  heirs,  such 
as  a  widow,  daughter,  &c.,  who  would  take  before  brothers.  If 
the  explanation  just  given  is  correct,  they  would  take  the  whole 
property,  even  under  Mitakshara  law,  as  they  certainly  would 
do  under  the  law  of  Bengal. 

§  504.  Strangers.— AVliere  there  are  no  relations  of  the 
deceased  (r),  the  prece])tor,  or,  on  failure  of  him,  the  pupil, 
the  fellow-student,  or  a  learned  and  venerable  priest,  should 
take  the  projKjrty  of  a  Brahman,  or,  in  default  of  such  a  one, 
any  Brahman  (s).    The  Daya  Bhaga  interposes  persons  bearing 


Raj  Kishore  v.  Gohind  Chunder,  1  Calc.  27  ;  F.  MacN.|110  ;  Tararhund  t. 
Pudum  Loch  n,  5  W.  R.  249  ;  Oopal  Ckunder  v.  Kenaranif  7  W.  R.  85  ; 
Sham  Narain  v.  Ct.  of  Wards,  20  W.  R  197. 

(q)  Sm.  Ch.  xii.  §  9. 

ir)  The  word  here  translated  relations  i&  bandhus,  Qoldst.  2(J. 

(s)  Mit.  ii.  7,  §  1-4.     See  V.  Daip.  :307. 
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the  same  family  name  between  the  fellow-student  and  the  Strangers, 
priest  (t).    In  case  of  traders  who  die  in  a  foreign  comitry, 
leaving  no  heirs  of  their  own  family,  the  fellow  trader  is 
authorised  to  take  (w).     Finally,  in  default  of  all  these,  the  King, 
king  takes  by  escheat,  except  the  property  of  a  Brahman, 
which  it  is  said  can  never  fall  to  the  Crown  (y). 

§  505.  I  know  of  no  instance  in  which  a  claim  has  ever  been  Escheat, 
set  up  by  a  preceptor,  or  pupil,  to  the  property  of  a  person 
dying  without  heirs,  and  it  is  clear  that  the  claims  of  all  the 
other  possible  successors  above  named  are  too  indefinite  to  be 
maintained.  The  direction  that  the  king  can  never  take  the 
estate  of  a  Brahman,  has  also  been  overthrown  in  the  only  case 
in  which  the  exemption  was  set  up  (z).  There  the  Crown 
claimed  by  escheat  as  against  the  alienee  of  a  Brahman 
widow,  whose  husband  had  left  no  heirs.  It  was  held  that 
the  claim  must  prevail,  notwithstanding  the  rule  relied  on  ; 
either  on  the  ground,  that  the  rule  itself  assumed  that  the  king 
must  take  the  estate  for  a  time,  in  order  to  pass  it  on  to  a 
Brahman,  or  on  the  ground,  that  where  the  last  owner  died 
without  heirs,  there  ceased  to  be  any  personal  law  governing 
the  case  of  Brahmans,  which  could  settle  the  further  devolution 
of  the  property.  In  the  former  case  the  title  of  the  Crown  to 
hold  was  complete,  subject  only  to  the  question  whether  the 
Crown  held  absolutely,  or  in  trust.  In  the  latter  case,  in  the 
absence  of  any  personal  law,  the  general  prerogative  of  the 
Crown  as  to  heirless  property  must  prevail. 

Where  the  Crown  claims  by  escheat,  it  must  make  out  ItseflFect. 
affirmatively  that  there  are  no  heirs  (a).    When  it  has  taken, 
its  title  prevails  against  all  unauthorised  alienations  by  the  last 
owner,  as  for  instance  by  a  widow,  but  is  subject  to  any  trust 
or  charge  properly  created  (b). 

The  principle  of  escheat  does  not  apply  in  favour  of  Zemin- 


{t)  D.  Bh.  xi.  6,  §  26. 

(u)  See  a  passage  in  the  Mitakshara,  not  translated  by  Mr.  Colebrooke,  cited 
12  M.  I.  A.  467,  465. 

iy)  D.  Bh.  xi.  6,  §  27  ;  Mit.  ii.  7,  §  6,  6. 

(z)  Collector  of  MtutUipatam  v.  Cavaly  Venkata  NaratJiapahf  8  M.  I.  A. 

600. 

{a)  Oridhari  LaU  v.  Oovntt.  of  Bengal,  12  M.  I.  A.  448. 

(6)  Collector  of  MasuHjpcUam,  r.  C.  V.  NarainapcUi,  8  M.  I.  A.  500,  529  ; 
11  M.  I.  A.  619. 
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Eficheat  is  on!  j 
to  Crown. 


Property  of 
ascetic. 


dare  who  have  carved  out  a  subordinate,  but  absolute  and 
alienable  interest,  from  their  own  estate.  On  failure  of  heirs 
of  the  subordinate  holder,  the  estate  will  pass  to  the  Crown, 
and  will  not  revert  to  the  Zemindar  (f ). 

§  606.  Special  rules  are  also  propounded  for  succession  to  the 
property  of  a  hermit,  an  ascetic,  or  a  professed  student  (d). 
Practically,  however,  the  case  seldom  arises.  When  a  hermit 
has  any  property  which  is  not  of  secular  origin,  he  generally 
holds  it  as  the  head  of  some  Mutt  or  religious  endowment,  and 
succession  to  such  property  is  regulated  by  the  special  custom 
of  the  foundation  (§  364).  No  one  can  come  under  the  above 
heads,  for  the  purpose  of  introducing  a  new  rule  of  inheritance, 
unless  he  has  absolutely  retired  from  all  earthly  interests,  and, 
in  fact,  become  dead  to  the  world.  In  such  a  case  all  property 
then  vested  in  him  passes  to  his  legal  heirs,  who  succeed  to  it  at 
once.  If  his  retirement  is  of  a  less  complete  character,  the  mere 
fact  that  he  has  assumed  a  religious  title,  and  has  even  entered 
into  a  monastery,  will  not  devest  him  of  his  property,  or  prevent 
his  secular  heirs  from  succeeding  to  any  secular  property  which 
may  have  remained  in  his  possession  (e). 


{c)  Sonet  Kowar  t.  Mirza  Himmutf  3  I.  A.  92. 

\d)  Yaj.  ii.  137  ;  Mit.  ii.  8  ;  D.  Bh.  xi.  6.  §  35,  36  ;  2  Stra.  H.  L.  248  ; 
1  W.  &  B.  186,  257  ;  3  Dig.  546 ;  Sm.  Ch.  xi.  7  ;  V.  Dwp.  312. 

(e)  2  W.  MacN.  101  ;  Mohunt  Mudkoobun  v.  Hurt  Kishen,  %,  D.  of  1852, 
1089  ;  Ameena  Kkatoon  t.  Radhahinode,  S.  D.  of  1856,  596  ;  Kitodtram.  t. 
Rookhinee,  15  W.  R.  197  ;  Jagannath  v.  Bidyanand,  1  B.  L.  R.  A.  C.  114. 


CHAPTER  XIX. 

EXCLUSION  FROM   INHERITANCE. 

§  507.  The  Brahmanical  tlieory  of  wealth  is,  that  it  is  con-  Principle  of 

exclusioQ 

ferred  for  the  sake  of  defraying  the  expense  of  sacrifices  (a). 
The  theory  of  inheritance  is,  that  it  descends  upon  the  heir  to 
enable  him  to  rescue  the  deceased  from  eternal  misery.  Con- 
seciuently  one  who  is  unable  or  unwilling  to  perform  the  necessary 
sacrifices  is  incapable  of  inheriting  (ft).  The  son  who  neglects 
the  duty  of  redeeming  his  father,  is  compared  by  Vrihaspati  to 
a  cow,  which  neither  affords  milk  nor  becomes  pregnant.  He 
has  no  claim  to  the  paternal  estate.  It  must  devolve  on  those 
learned  priests  who  offer  the  funeral  cake  to  the  deceased  (c). 
Such  a  theory  was  likely  to  meet  with  a  good  deal  of  extension 
from  the  priestly  lawyers.  Accordingly  we  find  that  not  only 
congenital  defects,  such  as  impotence,  idiocy,  being  bom  blind, 
deaf  or  dumb,  without  a  limb  or  a  sense,  were  grounds  of  exclu- 
sion, but  the  same  penalty  befel  those  who  were  afflicted  with 
madness,  or  an  obstinate  or  agonising  disease  (d),  or  who  were 
addicted  to  vice  (e),  or  who  were  hyi>ocrites  or  impostors  (/),  or 
even  persons  who  might  be  held  not  to  i^ssoss  sacred  knowledge, 
or  coui-age,  or  industiy,  or  devotion,  or  liberality,  or  who  failed 
to  observe  immemorial  good  customs  (g).  Naturally,  degradation 


(a)  3  Dig.  817. 

(6)  3  Dig.  298  ;  V.  Chint.  248;  Ind.  Wisd.  169,  276,  281. 
(c)  3  Dig.  301. 
{d)  8  D^.  303,  309. 
(«)  3  Dig.  299. 

(/)  3  Dig.    304.     The  same  phrase  however  is  elsewhere  trauslated  as 
having  iissumed  the  garb  or  profession  of  a  beggar  or  ascetic. 
^)  3  Dig.  301. 
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from  caste,  the  highest  penalty  for  sin,  was  itself  accompanied 
with  forfeiture  of  inheritance  (h). 
Mitigated  by  §  508.  Of  course  such  a  system  could  never  have  been  prac- 

expiation.  tically  enforced,  even  if  the  Brahmans  had  possessed  all  the 

power  which  they  claimed.     The  substantial  part  of  it  probably 
consisted  in  the  parallel  theory  of  expiation,  which  at  once 
rendered  it  profitable  to  the  priestly  class,  and  endurable  by  the 
rest  of  the  community.    Just  as  the  Romish  Church  created  an 
elaborate  system  of  restraints  on  marriage,  and  then  proceeded 
straightway  to  dispense  ^ith  them  for  a  consideration.     Various 
maladies  were  noted  as  the  specific  penalties  of  sins  committed 
in  the  present  or  in  former  states  of  existence,  and  thus  brought 
within  the  sphere  of  religious  discipline  (t).    Minute  classifica- 
tions of  crime  and  disease  were  framed,  and  the  penalties 
accruing  in  respect  of  some  of  these  were  expiable,  wholly  or 
in  part,  whereas  in  respect  of  others,  the  sin  could  be  removed, 
but  not  the  forfeiture  of  right  resulting  from  it  (/).     I  imagine 
that  secular  Courts  could  only  take  notice  of  the  last-named 
grounds  of  disability.     If  it  appeared  that  a  particular  sort  of 
disability  was  in  fact  removable  by  penance,  a  judge  could  hardly 
be  called  on  to  decide  whether  the  penance  had  been  properly 
performed,  and  if  not,  why  not  (k).   The  result  seems  to  be  that 
the  causes  entailing  civil    disability  are  reduced    to    those 
originally  stated  by  Mann  (I).   "  Eunuchs  and  outcasts,  persons 
bom  blind  or  deaf,  the  dumb,  and  such  as  have  lost  the  use  of 
a  limb,  are  excluded  from  heritage."     To  this  enumeration 
Yajnavallfya  adds,  "  And  a  person  afflicted  with  an  incurable 
disease  "  (m\  which  again  seems  now  to  be  limited  to  the  worst 
form  of  leprosy. 


(h)  3  Dig.  300.  See  generally,  Mit.  ii.  10  ;  V.  May,  iv.  11  ;  D.  Bh.  ▼.  ; 
D.  K.  S.  iu. ;  V.  Darp.  995. 

(t)  3  Dig.  313,  314  ;  Mann,  xi.  §  48-53. 

ij)  V.  Darp.  999  et  seq.,  1005  ;  1  Stra.  H.  L.  155  ;  Sheo  Nath  Rai  ▼.  ML 
Dayamyee,  2  S.  D.  108  (137)  ;  Manu,  xi.  §  47,  54,  183-188,  240,  248,  &c., 
from  which  it  appears  that  every  sin  however  great  was  expiable. 

ijc)  Ace.  V.  Darp.  1007,  where  it  is  said  that  in  cases  where  the  disability 
is  removable  by  penance,  persons  are  seen  to  take  the  inheritance  even  without 
performing  the  penance.  1  Stra.  H.  L.  159.  But  see  Bhola  Nath  v.  Mt. 
SabUra,  6  S.  D.  62  (71)  ;  Bhoohunesmree  v.  0(mree  Doss,  11  W.  K.  535, 
where  a  claim  to  inheritance  was  dismissed  on  the  ground  of  disabilities  which 
appear  to  have  been  expiable,  but  were  not  in  fact  expiated. 

(1)  Manu,  ix.  §201. 

(m)  Mit.  ii.  10,  §1. 
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§  509.  Outcasts  are  now  relicTed  by  Act  XXI.  of  1850.  "  So  Loss  of  caste 
much  of  any  law  or  usage  now  in  force  within  the  territories  ^^"^  '*  *®^  ' 
subject  to  the  government  of  the  E.  I.  Co.  as  inflicts  on 
any  person  forfeiting  of  rights  or  property,  or  may  be  held  in 
any  way  to  impair  or  affect  any  right  of  inheritance,  by  reason 
of  his  or  her  renouncing,  or  having  been  excluded  from  the 
conmiunion  of  any  religion,  or  being  deprived  of  caste,  shall 
cease  to  be  enforced  as  law."  The  effect  of  this  section  is  that 
degradation  or  exclusion  of  caste,  from  whatever  cause  it  may 
arise,  is  absolutely  inmiaterial  in  all  cases  where,  except  for 
the  Act,  it  would  have  debarred  a  person  from  enforcing  or 
exercising  a  right  {n).  But  where  there  are  circumstances  which, 
independent  of  all  considerations  of  caste,  create  a  disability 
under  Hindu  law,  the  fact  that  degradation  from  caste  follow^s 
ui)on  the  disability,  leaves  it  just  where  it  was  before.  The 
disability  is  not  removed,  because  the  degradation  is  inoperative. 
For  instance,  the  incontinence  of  a  Hindu  widow  is  a  bar  to  her 
claiming  the  estate  of  her  husband  (o).  If  her  incontinence  is 
of  a  very  aggravated  character — as,  for  instance,  the  union  of  a 
Brahmani  with  a  Sudra  man,  it  would  involve  loss  of  caste.  But 
that  circumstance  would  not  be  an  element  in  deciding  whether 
her  rights  of  inheritance  were  lost.  It  would  not  enhance  the 
effect  of  her  unchastity.  Nor  would  the  fact  that  the  loss  of 
caste  was  cured  by  Act  XXI.  of  1850  remove  the  effect  of  the 
antecedent  incontinence  (p), 

§  510.  Where  it  is  sought  to  exclude  an  heir  on  the  ground  What  defects 
that  he  is  blind,  deaf  or  dumb,  it  is  necessary  to  show  that  these  genital, 
defects  are  incurable  and  congenital  (q).  As  to  mental  infirmity. 


(n)  Bhujjun' LaU  Y.  Oya  Pershad^  2  N.  W.  P.  446  ;  Ilonamma  r.  Tim- 
manna  Bhatj  1  Bomb.  L.  R.  559.  Where  a  Hindu  who  had  become  a  Maho- 
metan in  1889  sued  for  his  inheritance  subsequent  to  1850,  the  Madras  Sudder 
Court  rejected  his  claim,  holding  that  the  Act  XXL  of  1850  was  not  retro- 
spective (Naugammah  v.  Karetbamppak^  Mad.  Dec.  of  1868,  250.)  It  is 
not  likely  that  any  case  will  now  arise  in  which  the  soundness  of  this  decision 
can  be  tested. 

(o)  Ante,  §  470. 

{p)  Strimati  Matcmgini  DeU  v.  Strimati  Jay  Kali  Debi,  5  B.  L.  B.  466  ; 
Kery  Kclitani  v.  Moneeram  Kolita,  18  B.  L.  R.  1,  25,  75. 

{q)  Mokesh  Chunder  Roy  ▼.  Chunder  Mohun  Roy,  14  B.  L.  R.  273  ; 
Murarji  Ookuldasv.  Parvatibaiy  1  Bomb.  L.  R.  177  (blindness);  Paresh- 
mani  Basi  v.  Dinanath,  1  B.  L.  R.  A.  C.  117  ;  Balgoi'ind  Loll  v.  Ptrtab 
Sinffhy  S  D.  of  1860,  i.  661  (deaf  and  dumb)  ;  VaUabhramv.  Bai  Ilariffanf/a, 
4  Bomb.  A.  C.  135  (dumb) ;  Umabai  v.  Bkavu  Padmanji,  1  Bomb.  L.  R. 
557. 
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Meoial  infirmitj.  it  has  been  held  in  Madras,  that  the  degree  of  incapacity  which 

amounts  to  idiocy  is  not  utter  mental  darkness.  It  is  sufficient 
if  the  person  is,  and  has  been  from  his  birth,  of  such  an  unsound 
and  imbecile  mind  as  to  be  unable  to  manage  his  own  affairs  (r). 

Whether  it  mtiut  There  is  a  difference  of  opinion  as  to  whether  insanity 
^^^^  *  also  need  be  congenital.  The  texts  and  cases  are  aU  col- 
lected and  discussed  in  a  judgment  of  the  High  Court  of 
Bombay.  The  question  for  decision  was  only  as  to  blindness, 
but  the  Court  expressed  a  strong  opinion  that  madness  as  well  as 
blindness  must  be  shown  to  have  existed  from  birth  («).  It 
may,  however,  be  doubted  whether  the  texts  which  go  to  this 
extent  do  not  refer  to  the  case  of  idiocy,  which  is  always  con- 
genital, while  madness,  as  distinguished  from  idiocy,  is  rather  a 
disease  than  an  incapacity  of  the  mind  (/).  Cases  of  disability 
fix)m  lunacy  have  come  at  least  twice  before  the  Privy  Council. 
In  one  (ti)  it  was  admitted  that  the  lunacy  was  not  congenital, 
and  it  was  assumed  that  the  only  question  was  whether  the 
insanity  had  existed  at  the  time  the  succession  opened.  In  the 
second  (x)  no  question  was  raised  as  to  the  date  of  the  lunacy. 
From  the  fact  that  the  lunatic  was  a  married  man  and  a  father, 
it  is  most  probable  that  he  had  not  been  born  so.  On  the  other 
hand,  in  two  Bengal  cases  it  was  expressly  held  that  insanity  at 
the  time  the  inheritance  falls  in  is  sufficient  to  exclude  ;  and  in 
the  later  of  the  two  it  was  further  held  that  the  insanity  itself 
need  not  he  incurable.  If  it  was  sufficient  to  prevent  the 
claimant  from  offering  the  proper  funeral  oblations  he  was  an 
unfit  person  to  succeed  (y). 

§  511.  Leprosy  of  course  need  not  be  congenital.     Its  occur- 
rence is  looked  upon  as  the  punishment  of  sin,  either  in  a  present 


(r)  Tirumamaffol  y.  Ramasawmyf  1  Mad.  H.  C.  214. 

(*)  Murarji  Gokuldas  v.  Parratibai,  1  Bomb.  L.  R.  177,  182.  See  too 
Ananta  v.  Ramabai,  1  Bomb.  L.  R.  654. 

{t)  See  Narada,  3  Dig.  303.  Other  translations  of  the  same  text  omit  any 
reference  to  birth.  1  W.  &  B.  354  ;  Madhav.  §  49.  Sir  Thos.  Strange  (1 
Stra.  H.  L.  153)  says  that  all  the  disabilities  must  be  coeval  with  birth, 
though  Jagannatha  seems  to  make  the  case  of  the  madman  an  exception.  The 
latter  certainly  says  so  in  one  passage  (3  Dig.  314),  though  he  interprets  the 
texts  of  Narada  and  Devala  as  limited  to  congenital  madness.  (lb.  804.)  So 
too  futwah,  1  W.  &  B.  288. 

(u)  Bodhnarain  Singh  v.  Oomrao  Singh,  13  M.  I.  A.  519. 

(ap)  Kooer  Godah  v.  Rao  Kurun  Singh,  14  M.  I.  A.  176. 

{y)  Braja  Bhukan  Lail  t.  Bichan  Dohi,  9  B.  L  R.  20^,  n.;  Dwarhmatk 
By  tack  v.  Mahtndranath  By  sack,  9  B.  L.  R.  198. 
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or  a  past  existence  (z),  and  produces  an  incapacity  for  inheritance  Leprwj. " 
from  the  moment  it  is  exhibited  until  it  is  removed  by  expia- 
tion (a).  Some  cases  of  leprosy  are  of  a  mild  and  curable  form, 
while  others  are  of  a  virulent  and  aggravated  type,  and  incurable. 
It  is  only  the  latter  form  of  the  malady  which  causes  inability 
to  inherit  (b).  Other  agonizing  and  incurable  diseases  are  also 
spoken  of  as  causing  the  same  effect,  as  an  example  of  which 
atrophy  is  given  (c).  It  is  probable,  however,  that  the  Courts 
would  be  slow  to  disinherit  a  man,  merely  because  he  was 
suffering  from  cancer  or  consumption,  and  in  any  case  the 
strictest  proof  would  be  required  that  the  disease  was  in  fact 
incurable  (d). 

§  512.  Lameness  is  specifically  alleged  by  Yajnavalkya  as  a  Lameneaa. 
ground  of  disability,  and  the  word  is  explained  by  the  Mitak- 
shara  as  meaning  "  deprived  of  the  use  of  his  feet  (e)." 

The  corresponding  word  in  Manu,  nimidraya  (/),  is  translated  L^*  o'  » ^^^ 
by  Sir  W.  Jones  and  by  Prosunno  Comar  Tagore,  "  such  as  have 
lost  the  use  of  a  limb.'*  And  the  commentary  of  Vachespati 
Misra  upon  the  text  is,  "  Those  ivho  have  lost  the  use  of  a  limb 
signifies  those  who  have  been  deprived  of  a  hand,  a  leg,  or  any 
other  member  of  the  body.  Such  persons  are  not  competent  to 
perform  ceremonies  relating  to  the  Vedas  and  Smriti.  They  are 
consequently  not  entitled  to  inherit  paternal  property  (^)." 
Colebrooke  translates  the  same  word  when  cited  in  the  Mitak- 
shara,  "those  who  have  lost  a  sense  {or  a  Itmb),''  and  the 
explanation  of  Vijnaneswara  is,  "  any  person  who  is  deprived  of 
an  organ  by  disease,  or  any  other  cause,  is  said  to  have  lost  that 
sense  or  limb  (A)."  It  would  appear  from  this  that  lameness 
arising  from  illness  or  accident  would  operate  as  a  bar  to 


(z)  3  Di^.  313,  314. 

{a)  Sevachctumbora  Pillay  v.  Parasulctiy  Mad.  Dec.  of  1857,  210  ;  Lakki- 
priya  v.  Bhairah  Chundray  5  S.  D.  315  (369).  See  futwah  in  Lakshmi 
Narayan  v.  TuIm  Narayen,  5  S.  D.  285  (334). 

rt>)  3  Dig.  309,  311  ;  1  Stra.  H.  L.  156  ;  Muttuvelayudu  Pillay  v.  Para- 
takti,  Mad.  Dec.  of  1860,  239,  followed  Janardhany.  Gopal  Pandurang,  6 
Bomb.  A  C.  145  ;  Ananta  v.  Ramabaif  1  Bomb.  L.  R.  554. 

{c)  3  Dig.  303,  313. 

id)  See  Js.'^ur  Ckunder  v.  Ranee  Dossee,  2  W.  R.  12^.  The  D.  K  S.  ex- 
plains the  text  of  Narada,  which  refers  to  a  long  and  painful  disease,  as 
meaning  a  disease  from  the  period  of  birth.  D.  K.  S.  iii.  §  11. 

(e)  \Iit.  ii.  10,  §  1,  2. 

(/)  ix.  201. 

iff)  v.  Chint.  242,  243. 

(A)  Mit.  ii.  10,  §  3,  4  ;  see  per  cur.^  1  Borah.  L  R.  185. 
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Lameness  or  loBf  inheritance.  I  know  of  no  instance  in  which  any  snch  objection 

has  succeeded.  In  a  case  reported  by  West  and  Biihler  the  dis- 
qualified person  is  said  to  have  been  bom  lame,  and  Jagannatha 
seems  to  think  that  lameness  arising  subsequently  would  be  no 
disability  (»).  In  an  eariy  case  in  Bombay  a  person  was  asserted 
to  be  disqualified  as  a  Pungoo  or  helpless  cripple.  It  appeared 
that  he  could  walk  a  little,  and  was  a  married  man  and  a  fiather. 
The  Shastri  to  whom  the  point  was  referred  said, "  that  according 
to  the  Shasiers  a  Pungoo  or  helpless  cripple  was  excluded  fix)m 
inheritance  ;  that  the  term  Pungoo  was  not  very  clearly  defined, 
but  in  his  opinion  a  person  deprived  of  the  use  of  his  hands  or 
feet  was  a  Pungoo  ;  and  that  *  Nirindraya,^  or  such  as  were  de- 
prived of  a  sense,  were  excluded  from  inheritance.  That  persons 
only  deformed  in  a  hand  did  not  come  under  the  term  '  Nirin- 
draya^  though  persons  afflicted  with  an  obstinate  or  incurable 
disease  did."  He  was  of  opinion  that  the  claimant  was  not  dis- 
qualified from  inheritance.  Upon  this  fatwah  the  Appellate  Court 
decided  in  favour  of  the  claimant.  The  Sudr  Court  reversed  the 
decision,  but  not  upon  a  point  affecting  the  question  now  in  dis- 
cussion (k).  It  would  seem,  therefore,  that  the  loss  of  a  sense  or 
organ  must  be  absolute  or  complete.  Not,  perhaps,  necessarily 
the  absolute  want  of  the  limb,  but,  at  all  events,  a  complete 
incapacity  to  make  any  use  of  it. 

Vice.  §  513.  As  to  vice,  several  futwahs  from  Bombay  are  to  be 

found,  which  would  practically  place  the  son  at  the  mercy  of 
his  father,  if  he  chose  to  disinherit  him  for  vicious  habits, 
hostility  or  disolxidience  (/).  In  a  Surat  case,  a  wiU  by  which 
a  father  disinherited  his  son  for  vicious  and  dissolute  habits 
was  affirmed  (m).  But  it  would  rather  seem  as  if  the  testator's 
property  had  been  self-acquired.  Fiu'ther,  the  son  had  executed 
an  agreement,  acknowledging  that  his  debts  had  been  paid  off, 
and  admitting  his  father's  right  to  disinherit  him,  in  case  of 
renewed  misconduct.  In  a  recent  case  from  the  N.  W.  Pro- 
vinces the  Court  refused  to  act  upon  the  texts  which  debarred 
a  son  from  his  share  on  account  of  his  benig  addicted  to  vice, 


(»)  1  W.  &  B.  286  ;  3  Dig.  304. 

(k)  Dadjee  Deorao  v.  Wittvl  DeoraCy  Bomb.  Sel.  Rep.  151. 

(0  1  W.  &  B.  292-296. 

(m)  Mihirwanjte  v.  Poonjca^  1  Bor.  141. 
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and  a  professed  enemy  of  his  father.     They  said  that  "  the  Vice, 
evidence  given  of  the  plaintiff's  gambling  and  licentious  pro- 
pensities was  of  a  vague  and  general  character,  and  not  such 
as  would  allow  them  to  conclude  that  he  had  disqualified  him- 
self by  addiction  to  vice  for  the  performance  of  obsequies  and 
such  like  acts  of  religion."    Also  that  although  the  evidence 
showed  that  he  had  quarrelled  mth  and  even  struck  his  father, 
it  did  not  disclose  anything  like  habitual  maltreatment,  or 
active  and  malignant  hostility,  which  would  authorise  them  to 
pronounce  him  a  professed  enemy  of  his  father.    They  further 
observed  that  the  texts  in  question  were  not  only  inapplicable 
to  the  fects,  but  are  understood  to  have  become  obsolete  in 
practice  (n).    In  the  same  case  they  refused  to  act  upon  the  Fraud, 
supposed  rule  which  disqualifies  a  coparcener  from  obtaining 
his  own  share,  where  he  has  attempted  to  defraud  his  copar- 
ceners of  any  portion  of  their  rights.     In  a  similar  (though 
certainly  a  stronger  case)  the  rule  had  been  strictly  applied  by 
the  Sudder  Court  of  Madras  (o),    I  imagine  that  all  such  dis- 
abilities as  the  above  would  come  under  the  head  of  minor 
grounds  of  forfeiture,  removable  by  penance  (p).    In  one  Bengal 
case  an  adopted  son,  who  sued  for  his  inheritance,  was  met  by 
a  plea  that  he  had  publicly  and  falsely  accused  his  adoptive 
mother  of  profligacy.    The  pimdit,  when  consulted,  replied  that 
such  an  offence  could  only  be  expiated  by  a  process  of  atone- 
ment, which  would  last  twelve  years,  or  in  lieu  thereof,  by  the 
gift  of  180  milch  cows  and  their  calves,  or  their  value,  not  to 
the  calumniated  parent,  but  to  the  Brahmans.     The  Court 
accordingly  dismissed  the  suit,  holding  that  the  claimant  could 
not  inherit  until  he  had  performed  the  prescribed  penance  (q). 
I  greatly  doubt,  however,  whether  this  precedent  would  be 
followed  in  the  present  day. 
All  grounds  of  disqualification  which  would  exclude  males  Disabilities  ex- 

1  n  •     i.  ^        1    i_   •      /   \  elude  females. 

apply  equally  as  against  female  heu^  (r). 

(n)  Kalka  Pershad  v.  Budree  Sah,  3  N.  W.  P.  267.  See  ML  Jyt  Koon- 
vmr  V.  Bhikari  Singh^  S.  D.  of  1848,  320,  where,  being  a  professed  enemy  to 
a  father,  was  treated  (under  Mithila  law)  as  a  possible  ground  of  exclusion, 
but  not  made  out  in  fact. 

(o)  Choondoor  Lutckmedavi  v.  Narasimmah,  Mad.  Dec.  of  1858,  118  ; 
antCf  §  409. 

[p)  See  Manu,  xi.  §  183-187. 

(q)  Bhola  Nalk  v.  ML  Sabitra,  6  S.  D.  62  (71). 

(r)  Mit.  ii.  10,  §  8. 
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DisabUity  only  §  614,  Except  in  the  case  of  degradation,  the  disability  is 

purely  personal,  and  does  not  extend  to  the  legitimate  issue  of 
the  disqualified  person  («).  But  their  adopted  sons  will  be  in 
no  better  position  as  regards  ancestral  property  than  themselves, 
and  only  entitled  to  maintenance  out  of  it  (/).  But  there  seems 
to  be  no  reason  why  the  adopted  son  of  a  disqualified  person 
should  not  succeed  to  aU  property  which  had  already  vested  in 
his  father,  or  which  was  acquired  by  him  (u).  Similarly,  the 
widow  of  a  disqualified  heir  cannot  claim,  as  widow,  to  succeed 
to  any  property  which  her  husband  could  not  have  inherited  (r). 
But  she  would  be  his  heir.  And  if  his  son  succeeded  and  then 
died,  she  would  inherit  as  mother  to  such  son  («•)• 

not  a  forfeiture.  Property  which  has  once  vested  in  a  person,  either  by  inhe- 
ritance or  partition^  is  not  devested  by  a  subsequently-arising 
disability  (x). 

§  515.  The  effect  of  a  disability  on  the  part  of  a  person  who 
would  otherwise  have  been  heir,  is  at  once  to  let  in  the  next 
heir.  For  instance,  if  a  man  left  an  insane  son  and  a  daughter, 
the  latter  would  take  at  once  (y).  So  if  he  left  an  insane 
daughter,  and  sons  by  her,  the  latter  would  take  at  once  (z). 
That  is  to  say,  the  effect  of  the  lunacy  is,  for  purposes  of  suc- 
cession, exactly  the  same  as  if  the  lunatic  was  then  dead.  If 
the  incapacitated  person  has  issue  then  lining,  or  in  ventre  sa 
ftih-e,  who  would,  if  the  father  were  actually  dead,  be  the  next 
heir,  such  issue  will  be  entitled  to  succeed.  But  he  must  suc- 
ceed by  his  o\Mi  merits.  He  will  not  be  allowed  to  step  into 
his  father's  place.  For  instance,  if  a  man  dies,  leaving  a  brother, 
and  an  insane  brother  and  his  son,  the  brother  will  take  the 
whole  estate ;  because  the  nephew  cannot  inherit  while  a  brother 
is  in  existence.  So  if  a  man  dies  leaving"  a  sister's  son,  who  is 
insane,  and  the  sister's  son  himself  has  a  son,  the  latter  cannot 


Lets  in  next 
heir. 


(«)  Mit.  ii.  10,  §  9,  10  ;  D.  Bh.  v.  §  17-19. 
{t)  Mit.  il  10,  §  11  ;  D.  Ch.  vi.  §  1  ;  anU,  §  97. 
(tt)  Suth.  Syn.  671. 
(v)  D.  K.  S.  iii.  §  17. 
(»)  2  W.  MacN.  130. 

(X)  Mit.  ii.  10,  §  6  ;  Ml.  Baigovind  v.  Lai  BfthadooTy  S.  D.  of  1851,  244; 
1  W.  &  B.  285. 

(y)  2  W.  MacN.  42. 

(2)  Bodhnarain  Singh  v.  Oomrao  Stngfi,  13  M.  I.  A.  519. 
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inherit ;  because  the  sister's  grandson  is  not  an  heir  (a).  And  Afterbom  son. 
if  the  estate  has  in  consequence  of  the  incapacity  vested  in  a 
male,  the  latter  becomes  full  and  absolute  owner.  If  the  inca- 
pacitated heir  has  a  son,  subsequently  conceived,  that  son  will 
not  inherit,  even  though  he  would  have  been  next  heir  or  a 
sharer  if  bom,  or  conceived,  when  the  succession  fell  in  (§  616). 

§  516.  Where  the  defect  which  produces  exclusion  is  subse-  Removal  of 
quently  removed,  the  right  to  inheritance  revives,  in  the  same  ^^i^^^^l^^-J- 
manner  as,  or  upon  the  analogy  of  a  son  bom  after  partition  (b). 
The  effect  of  this  mle  in  cases  of  partition  has  been  already 
discussed  (§  408).  But  the  revival  of  this  right  will  not  neces- 
sarily place  the  previously  disqualified  heir  in  the  same  position 
as  if  the  incapacity  had  never  existed.  The  Hindu  law  never 
allows  the  inheritance  to  be  in  abeyance,  and  if  he  is  not  capable 
of  succeeding  at  the  time  the  descent  takes  place,  the  subse- 
quent removal  of  his  incapacity  will  not  enable  him  to  dispossess 
a  person  whose  title  was  better  than  his  while  the  defect  existed, 
though  inferior  to  his  own  after  the  defect  was  removed.  For 
instance,  suppose  a  man  has  a  son  who  is  bom  blind.  If  we 
can  imagine  the  blindness  removed  before  his  father's  death, 
he  would  of  course  inherit.  If  it  was  not  removed,  and  his 
father  died  leaving  a  widow,  she  would  inherit.  If  the  blind- 
ness was  cured  during  her  life  she  would  continue  to  hold  the- 
property,  but  at  her  death  the  son  would  likewise  inherit,  be- 
cause he  would  be  the  nearest  to  her  deceased  husband.  But 
if,  on  the  father's  death,  his  brother  had  inherited,  and  during 
his  life  the  blind  son  was  cured,  and  then  the  brother  died 
leaving  a  widow,  she  would  inherit,  and  not  the  formerly  blind 
son.  Because  succession  would  be  traced  to  the  last  fuU  owner 
who  was  the  brother,  and  his  heir  would  be  the  widow,  and  not 
a  person  who  stood  to  him  only  in  the  relation  of  nephew  (c). 
But  if  the  brother  died,  leaving  no  nearer  heir  than  a  nephew, 
then  of  course  the  person  who  was  previously  incapacitated  ba 
son  will  now  succeed  as  nephew.  These  principles  were  laid 
down  by  a  Full  Bench  of  the  High  Court  of  Bengal  under  the 


(a)  Per  Peacock,  C.  J.,  Kalidas  v.  KrUhan  Chandra,  2  B.  L.  R.  P.  B. 
115.     See  too  Dwarhmath  Byaack  v.  Makendranath,  9  B.  L.  R  198,  203. 

(b)  Mit.  ii.  10,  §  7  ;  V.  May,  iv.  11,  §  2. 

(c)  See  Mt,  Bhoobun  Moyee  v.  Ramkishore,  10  M.  I.  A.  279  ;  ante,  §  170. 

L  L 


514 


EXCLUSION   FROM  INHERITANCE. 


Bemoyal  of 
(Usability, 


following  circumstances.    At  the  death  of  A.  his  son,  being 
blind,  was  incapable  of  succeeding,  and  the  estate  passed  to  the 


widows      s       A.  dies  1882. 
dio  1849.  I 

blind  son. 

I 
aou  bom  1858. 


B. 

J. 


Entrance  into 
religious  order. 


widows  of  A.,  of  whom  the  last  died  in  1849.  At  her  death 
the  estate  passed  to  0.,  the  nephew  of  A.  In  1858  a  son  was 
bom  to  the  blind  man,  and  he  claimed  the  estate  from  C.  If 
he  had  been  alive  either  at  the  death  of  A.,  or  of  the  last  widow, 
he  would  have  been  the  heir,  but  it  was  held  that  once  the 
estate  reached  0.,  he  took  it  with  all  the  rights  of  a  full  owner, 
and  could  not  be  deprived  of  it  by  any  subsequent  birth  (d). 
It  was  not  necessary  to  decide  what  would  have  been  the  result 
if  the  blind  man  himself  had  recovered  his  sight  after  the  pro- 
perty had  vested  in  0.  It  might  be  suggested  that  he  would 
have  devested  the  estate  of  the  nephew,  on  the  analogy  of  a  son 
bom  or  adopted  after  the  death  of  the  last  owner  (e).  But  it  is 
difficult  to  see  why  these  analogies  should  be  applied  in  his 
favour,  and  not  in  favour  of  his  own  son,  who  was  bom  without 
any  imperfection.  The  former  case  is  really  not  analogous  at 
all,  as  the  unborn  infant  is  in  contemplation  of  law  actuaUy 
existent  from  conception,  and  ia  only  incapable  of  taking  at 
once,  because  it  may  die  before  leaving  the  womb.  As  to  the 
adopted  son,  it  seems  almost  sufficient  to  say,  that  there  can  be 
no  reason  for  applying  analogies,  drawn  from  the  case  of  a  very 
highly-favoured  heir,  to  a  disqualified  heir,  who  is  let  in  after- 
wards by  special  indulgence. 

§  517.  One  who  has  entered  into  an  order  of  devotion  is  also 
excluded  from  inheritance,  since  he  has  of  his  own  accord 
abandoned  all  earthly  interests  (/).  The  persons  who  are 
excluded  on  this  ground  come  under  three  heads,  viz.,  the 
Vanaprastha,  or  hermit ;  the  Sanyasi  or  YaU,  or  ascetic ;  and 


{d)  Kalidat  v.  KrisJum  Chandra,  2  B.  L.  B.  F.  B.  108 ;  PartshmoM  t. 
IHnafuUh,  1  B  L.  E.  A.  0.  117. 

(e)  See  per  WUIm,  J.,  in  Tagore  case,  0  6.  L.  R.  897. 

(/)  Yajn.  ii.  §  187  ;  Vasish.  xvii.  §  27  ;  Mit.  ii  10,  §  3  ;  D.  Bh.  t.  §  11 ; 
V.  May,  iv.  11,  §  6. 
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the  Brahmachari,  or  perpetual  religious  student.  In  order  to  Must  be  absolute 
bring  a  person  under  these  heads,  it  is  necessary  to  show  an  *"^ 
absolute  abandonment  bj  them  of  all  secular  property,  and  a 
complete  and  final  withdrawal  from  earthly  affairs.  The  mere 
fact  that  a  person  calls  himself  a  Byrajiy  or  religious  mendi- 
cant, or  indeed  that  he  is  such,  does  not  of  itself  disentitle 
him  to  succeed  to  property  {g), 

I  have  not  been  able  to  find  any  evidence  of  the  grounds  Non- Aryan  races, 
which  are  held  to  exclude  from  inheritance  by  usage  in  the 
Punjab,  or  among  the  non-Aryan  races  of  India.  It  will  be 
seen  that  the  Madras  Sudder  Court  has  in  several  cases  applied 
the  Sanskrit  rules  to  Tamil  litigants.  I  should  imagine  that 
rules  founded  so  completely  upon  Brahmanical  principles,  would 
require  to  be  applied  with  great  caution  to  tribes  who  had  not 
thoroughly  accepted  those  principles.  The  more  so  as  those 
principles  have  no  foundation  in  natural  equity  or  justice. 


{(f)  See  anU,  §  506 ;  TUuk  Ckunder  t.  Sharm  Chum,  1  W.  E.  209. 


L  L  2 


558  woman's  estate. 

Gifts  to  wife.       pi*e-Buppo8e  that  conseut,  which  was  only  asked  for  when  the 

parental  dominion  was  recognized  (§  76).  But  they  do  not 
necessarily  involve  the  idea  that  her  right  to  separate  propoly 
had  yet  arisen.  Dr.  Mayr  suggests  that  when  'the  huslMnd's 
relations  b^an  to  make  gifts  to  her,  such  a  separate  capacity  for 
property  must  have  been  recognized,  and  therefore  that  gifts  of 
this  class  are  later  in  point  of  origin  than  the  others  (»).  From 
obvious  reasons  gifts  from  strangers,  or  persons  beyond  the  limit 
of  very  close  relationship,  would  not  be  encouraged,  and,  if  per- 
mitted, would  pass  to  the  husband.  Similarly,  any  earnings 
made  by  the  wife  could  only  be  made  by  the  permission  of  the 
husband,  and  as  a  reward  for  services  which  she  could  other- 
wise be  rendering  in  his  family.  They  also  would  be  his,  not 
hers. 
Early  texts  as  to  §  565.  The  texts  in  regard  to  stridhanum  accord  with  the 
stridhanum.         above  views.    The  principal  definition  is  that  contained  in 

Mann,  "What  was  given  before  the  nuptial  fire  (adht^a^), 
what  was  given  on  the  bridal  procession,  what  was  given  in 
token  of  love  {dattam  prtU-karmant),  and  what  was  received 
from  a  brother,  a  mother,  or  a  father,  are  considered  as  the  six- 
fold (separate)  property  of  a  (married)  woman  "  (k).  The  words 
"  a  brother,  a  mother,  or  a  father,"  appear  to  be  given  only  by 
way  of  illustration,  for  he  says  in  the  next  verse,  "  What  she 
received  after  marriage  {anv&dhheyam)  from,  the  family  of  h^ 
husband,  and  what  her  affectionate  lord  may  have  given  h^, 
sliall  be  inherited,  even  if  she  die  in  his  lifetime,  by  his 
children  "  {I),  Vishnu  and  Yajnavalkya  give  a  similar  enumera- 
tion, but  both  add,  that  which  a  woman  receives  when  her 
husband  takes  another  wife.  Yishnu  substitutes  the  term 
^uUca  or  fee  for  the  "  gift  in  token  of  love  ; "  and  Yajnavalkya 
terminates  his  list  with  the  mysterious  ddyam,  or  &c.,  which 


(t)  Mayr,  169. 

{k)  Manu,  ix.  §  194.  Narada  gives  the  same  definition  (xiil  §  8), 
tuting  for  ''a  token  of  love,"  ''her  husband's  donation."  nieDayaBhaga 
(iv.  1,  §  7)  observes  that  this  does  not  include  the  heritage  of  her  husbukd. 
See  as  to  stridhanum  generally,  Mit.  ii.  11  ;  V.  May,  iv.  10  ;  Sdl  Ch.  ix.; 
D.  Bh.  iv.  1  ;D.  K.  8.  ii.  2  ;  Viramit  2  W.  &  B.  67  ;  Madhav.  §  50 ;  Vazmd. 
45  ;  Yiv.  Chint.  256.  The  term  <'  given  before  the  nuptial  fire,"  iododes  aU 
gifts  during  the  continuance  of  the  marriage  ceremonies.  B%$U)o  Ptnkad  t. 
Hajdha  ISoonder,  16  W.  E.  115. 

(0  lb.  §  195. 
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Vijnaneswara  expands  into,  "  And  also  property  which  she  may 
have  acquired  by  inheritance,  purchase,  partition,  seizure,  and 
finding  "  (m), 

§  566.  It  will  be  observed  that  these  various  classes  of  pro-  Essentials  of 
perty  have  all  these  qualities  in  common,  that  they  belong  to  a  8^<l**^"™- 
married  woman,  that  they  are  given  to  her  in  her  capacity  of 
bride  or  wife,  and  that,  except  perhaps  in  the  case  of  purely 
bridal  gifts,  they  are  given  by  her  husband,  or  by  her  relations, 
or  by  his  relations.  Jimuta  Yahana  expressly  limits  gifts  pre- 
sented in  the  bridal  procession,  to  such  as  are  received  from  the 
femily  of  either  her  father  or  mother.  In  this  Jagannatha 
differs  from  him,  being  of  opinion  that  gifts  received  from  any 
one  would  come  within  the  definition,  void  Sifutwah  to  the  same 
efiect  is  recorded  by  Mr.  W.  MacNaghten  (n).  It  is  probable 
that  in  early  times  strangers  to  the  family  did  not  take  part  in 
fiunily  ceremonies.  The  gulka  or  fee  is  variously  described,  as  ^ulka. 
being  a  special  present  to  the  bride  to  induce  her  to  go  cheerfdlly 
to  the  mansion  of  her  lord  (o),  or  as  the  gratuity  for  the  receipt 
of  which  a  girl  is  given  in  marriage  (/?).  Varadaraja  puts  the 
latter  view  even  more  coarsely,  when  he  describes  it  as,  "  What 
is  given  to  the  possessors  of  a  maiden  by  way  of  price  for  the 
sale  of  a  maiden  "  (q).  In  the  Viramitrodaya  it  is  stated  to  be, 
"  the  value  of  household  utensils  and  the  like  which  is  taken  (by 
the  parents)  from  the  bridegroom,  and  the  rest,  in  the  shape  of 
ornaments  for  the  girl "  (r).  These  various  meanings  probably 
mark  the  different  steps,  by  which  that  which  was  originaUy 
received  by  the  parents  for  the  sale  of  their  daughter,  was  con- 
verted into  a  dowry  for  herself  («).  A  still  later  signification 
was  given  to  the  word,  when  it  was  taken  to  denote  special  pre- 
sents given  by  the  husband  to  the  wife  for  the  discharge  of 
extra  household  duties  (/),  or  even  presents  given  to  her  by 


(m)  Vish.  zvii.  §  18  ;  Yajn.  ii.  $  148,  144  ;  Mit  ii.  11,  §  2.      See  also 
Katyajana,  Mit.  ii  11,  §  5  ;  Derala,  D.  Bh.  ir.  1,  §  15.     See  ante^  §  524. 
(j»)  D.  Bh.  ir.  1,  §  6 ;  3  Dig.  559  ;  2  W.  MacN.  122. 
(o)  Vyasa,  8  Dig.  570  ;  D.  Bh.  iv.  8,  §  21. 
(p)  Mit.  U.  11,  §  6. 
iq)  Varad.  48. 
(r)  2  W.  &  B.  72. 
(#)  Mayr,  170  ;  ante,  §  77. 
(t)  Katyajana,  8  Dig.  563. 
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Maiden's 
property. 


Yautaka, 
Ayautaka. 


Sdudayika. 


Btrangers  for  the  exercise  of  her  influence  with  her  husband  or 
her  fiEunily  (m). 

Of  course  an  unmarried  woman  might  have  property,  either 
in  the  shape  of  ornaments  or  other  presents,  given  to  her  by 
her  affianced  bridegroom,  or  by  her  own  family,  or  property 
which  she  had  inherited  from  others  than  males.  The  former 
class  of  property  is  expressly  recognized  as  shridhanttm,  and  goes 
in  a  peculiar  course  of  descent  (x).  And  in  Bengal,  property 
devised  by  a  father  to  his  daughter  before  her  marriage  has 
been  held  to  be  her  atridhanum,  and  descendible  as  such  (y)- 
Her  property  inherited  will  be  treated  of  hereafter  (§  581). 

§  567.  Before  quitting  this  branch  of  the  subject  it  is  neces- 
sary to  explain  two  terms  which  are  frequently  used  in  regard  to 
stridhanum ;  that  is,  Savdayika  and  Yautaka,  with  its  negative 
Ayautaka,    Tautaka  refers  exclusively  to  gifts  received  at  the 
time  of  the  marriage  {z),    Ayautaka  of  course  is  that  which 
does  not  come  within  the  term  yautaka,   Satidayika  is  translated 
as  "  the  gift  of  affectionate  kindred."    The  author  of  the  &nriti 
Chandrica  limits  it  to  wealth  "  received  by  a  woman  from  her  own 
parents  or  persons  connected  with  them  in  the  house  of  either 
her  father  or  her  husband,  from  the  time  of  her  betrotiiment  to 
the  completion  of  the  ceremony  to  be  performed  on  the  occasicm 
of  her  entering  her  lord's  house  "  (a).    But  the  same  texts  of 
Katyayana  and  Vyasa,  upon  which  he  places  this  interpretation, 
are  explained  by  others  as  including  gifts  received  by  her  from 
her  husband,  and  from  others  after  her  marriage  (h).    The 
modem  futwahs  and  decisions  take  the  same  view.    Provided 
the  gift  is  made  by  the  husband,  or  by  a  relation  eith^  of  the 
woman  or  of  her  husband,  it  seems  to  be  immaterial  whether  it 
is  made  before  marriage,  at  marriage,  or  aftier  marriage;  it  is 
equally  her  savdayika  (c).    All  savings  made  by  a  woman  from 


(a)  D.  Bh.  iv.  8,  §  20. 

(x)  Mit.  u.  11,  §  80 ;  V.  May,  ir.  10,  §  83, 

{y)  Judoonath  t.  BusmrU  CoomaTf  11  B.  L.  R.  286. 

(z)  D.  Bh.  iv.  2,  §  13-15 ;  Sm.  Ch.  ix.  3,  §  18. 


(a'S  Sm.  Ch.  ix.  2,  §  7. 


§21. 


Viramit.  2  W.  &  B.  71;  Madhav.  §  60,  p.  42;  Varad.  50  ;  I).  Bh.  ir.  1, 


(c)  QoaaUn  Chund  v.  Aft.  Kuhenmunnu,  «  S  D.  77  (90) ;  Mt.  Doorga  t. 
Mt.  TejoOy  5  W.  R.  Mis.  53  ;  Gangadaraya  v.  ParamtgwarammOy  5  U»d.  H. 
C.  Ill ;  Jeevfun  v.  Mt.  Sona,  1  N.  W.  P.  H.  C.  66  ;  S<uAte  r.  Chmr  Ku^ort^ 
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her  sfridhanum,  and  all  purchases  made  with  it,  of  course  follow  Saudayika. 
the  character  of  the  fund  from  which  they  proceeded  (d). 
And  her  arrears  of  maintenance  have  also  been  held  to  be  her 
siridhanum,  ui|der  a  text  of  Devala,  which  speaks  of  her 
subsistence,  ue,  what  remains  of  that  which  is  given  for  her 
food  and  raiment — as  being  her  separate  property  {e).  Whether 
such  arrears  are  also  saiidaifika  is  a  diiferent  question.  The 
importance  of  the  distinction  arises,  when  her  power  of  dispo- 
sition over  any  particular  property,  and  her  indei)endence  of 
marital  control,  come  mider  consideration. 

§  568.  The  Mitakshara,  in  treating  of  woman's  property,  Her  power  of 
expressly  includes  under  that  term  all  property  lawfully  *^P^^®°» 
obtained  by  a  woman,  in  its  most  genei*al  sense,  and  lays  down 
no  rules  whatever  as  to  her  power  of  disposal  of  it  (/).  No 
inference  of  course  can  be  drawn  that  she  has  the  same  power 
over  all  the  sj)ecies  there  enumerated.  This  is  a  point  which 
Yijnaneswara  has  nowhere  discussed.  The  question  is  minutely 
examined  in  the  Smriti  Chandrica,  where  distinctions  are  drawn 
as  to  a  woman's  power  of  alienating  difterent  sorts  of  property. 
Jimata  Vahana,  however,  follows  Katyayana  in  limiting  the 
term  siridhanum,  as  used  by  him,  to  that  property  "  which  she 
has  power  to  give,  sell,  or  use  independently  of  her  husband's 
control"  (g).  But  it  is  evident  that  a  woman  may  have 
absolute  power  over  her  property,  as  regards  all  other  persons 
but  her  husband,  and  yet  be  fettered  in  her  disposal  of  it  by 
him.  Her  property,  therefore  (taking  it  in  its  widest  sense), 
falls  under  three  heads :  1st,  Property  over  which  she  has 
absolute  control ;  2nd,  Property  as  to  which  her  control  is 
limited  by  her  husband,  but  by  him  only  ;  3rd,  Property  which 
she  can  only  deal  with  at  all  for  limited  pmposes. 

§  569.  First.    Saiidayika  of  all  sorts,  whether  movable  or  over  her  sauda- 
immovable,  which  has  been  given  by  relations  other  than  the  ^^^ 
woman's  own  husband,  and  sandayUca  of  a  movable  character 
which  has  been  given  by  him,  are  absolutely  at  a  woman's  own 

10  W.  R.  139;  Mt.  Radha  v.  Biseshur,  6  N.  W.  P.  H.  C.  279;  Harrymohun 
T.  ShonatuUf  1  Calc.  275  ;  Ramasawmy  v.  Virasnumn/,  3  Ma<l.  H.  C.  272. 

id)  Luchmun  Chunder  v.  Kalii  Chum,  19  W.  R.  292  (P.  C.)  ;  Venkata 
Bama  Rau  v.  V.  Suriya,  1  Mad.  L.  R.  281. 

{e>  D.  Bh.  iv.  1,  §  15  ;  a.  of  Wards  y.  Mohesmr,  16  W.  R.  76. 

(/)  Mit.  ii.  11,  §  2,  3. 

{g)  D.  Bh.  iv.  1,  §  18,  19  ;  D.  K.  S.  ii  2,  §  24. 
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Bxecntion  for       decree  is  founded  was  not  her  own  at  all,  but  was  the  debt  of 
holdw.        ™  *  ^^^  ^^  °^^®  holder.  Here  again  there  is  a  distinction,  according 

as  the  decree  was  passed  in  the  life  of  the  male  holder,  and 
against  him,  or  not.   In  the  former  case,  if  execution  has  not  been 
taken  out  during  his  life  it  may  be  taken  out  after  his  death 
against  any  property  which  he  may  have  left  behind.   No  matter 
into  whose  hands  such  property  has  passed  (t),  the  property  seized 
and  sold  will  be  described  as  the  property  of  the  deceased,  and 
the  entire  interest  in  it  will  pass  by  the  sale.   But  if  no  decr^  ha& 
been  passed  against  him  before  his  death,  it  is  necessary  to  bring 
or  revive  the  suit  against  his  representative,  whether  male  or 
female.  "  In  such  cases  the  representative,  and  not  the  deceased, 
is  the  defendant;  and  in  the  notification  of  sale,  and  in  the  cer- 
tificate of  sale,  it  ought  to  be  set  forth  that  what  is  sold  is  the 
right  title  and  interest  of  the  representative  on  the  record,  and 
not  that  of  the  deceased  person.    As  the  whole  estate  of  the 
deceased  vests  in  his  legal  representative,  the  purchaser  would  be 
safe  if  the  representative  on  the  record  were  really  the  legal 
representative.    But  on  this  point  he  would  be  bound  to  satisfy 
himself,  and  must  take  the  consequences  if  it  turned  out  to  be 
othen^ise  (A:)."    Therefore  where  the  deceased  was  divided,  and 
therefore  represented  by  his  widow,  but  the  suit  was  brought 
against  his  divided  brother  ;  and,  conversely,  where  the  deceased 
was  undivided,  and  the  suit  was  brought  against  his  widow, 
and  not  against  his  brothers,  in  each 'case  it  was  held  that 
nothing  passed  to  the  purchaser  at  an  auction  sale  under  the 
decree  (I),    But  where  the  estate  is  actually  repr^ented  by  a 
female,  and  the  suit  is  properly  brought  against  her  upon  a  debt 
of  the  last  male  holder,  no  liability  can  possibly  attach  upon  her 
personally.    The  basis  of  the  suit  against  her  is,  that  the  eetate 
which  she  holds  is  bound,  and  that  she  is  compellable  to  pay, 
not  out  of  ?ier  assets,  but  out  of  the  assets.     Consequently  any 
decree  against  her,  and  all  proceedings  in  execution  of  it,  will  be 
interpreted  so  as  to  give  proper  eflPect  to  the  transaction.     Fa- 


it) See  ante,  §  283,  as  to  the  effect  of  a  gift  or  devise  upon  the  li^t  of  a 
creditor. 

{k)  Per  curiam,  8  Bomb.  41. 

{I)  Naiha  J/ari  v.  Jamna,  8  Bomb.  A.  C.  37  ;  SadchuH  Y.FcolbaA  ITcofr, 
3  B.  L  R.  F.  R  31  ;  ML  Phoolbat  v.  Lalla  Jogahur,  3  1.  A.  7.  See  St*- 
dry  r.  Afutty  Loll,  2  Calc.  395. 
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instance,  a  man  had  given  a  bond,  and  died  leaving  an  in&nt  Binds  esute  of 
eon,  and  a  widow  who  was  gaardian  of  the  son.  She  was  sued  '^®<'«**^- 
on  the  bond,  judgment  was  given  against  her,  and  execution  was 
issued.  The  advertisement  stated  that  the  property  was  hers, 
and  that  the  rights  and  interest  of  the  debtor  were  to  be  sold. 
It  was  held  that  the  estate  of  the  deceased  was  what  was  sold, 
and  that  the  purchaser  had  a  good  title  against  the  son  (m). 
This  decision  was  approved  and  followed  by  the  Privy  Council,  in 
a  case  where  a  widow  was  sued  for  arrears  of  rent,  which  accrued 
due  in  the  time  of  the  husband.  The  plaintiff  had,  according 
to  the  practice  which  then  existed,  obtained  a  decree  in  the  Civil 
Court  against  the  husband  for  the  arrears.  He  then  proceeded 
against  the  widow  in  the  Collector's  Court  to  enforce  payment 
from  the  estate.  The  decree  was  given  against  the  widow  as 
sole  heiress  and  representative.  It  was  held  that  the  execu- 
tion of  this  decree  bound  all  the  interests  in  the  property,  and 
not  merely  that  of  the  widow  (n).  And  where  the  advertisement 
of  sale  points  to  a  decree  against  the  husband  as  that  which  is 
being  enforced,  it  i&  iomiaterial  that  it  states  that  what  is  being 
sold  is  the  right  title  and  interest  of  the  widow  (o), 

§  552.  The  self-acquired  property  of  a  man  will  descend  to  Her  power  over 
his  widow  where  his  joint  or  ancestral  property  would  not  do  so.  seu-acquimuona. 
But  she  has  no  other  or  greater  power  over  the  one  than  over 
the  other  (p),    A  different  rule  prevails  among  the  J&ins.    A 
widow  among  them  is  said  to  have  an  absolute  interest  over  her  Jaint. 
husband's  self-acquired  property.    And  apparently,  if  not  an 
absolute,  yet  a  very  much  larger  interest  over  his  ancestral  pro- 
jp&rty  than  an  ordinary  widow  possesses  (q). 

§  558.  Another  point  on  which  there  appears  to  be  much  Her  power  over 
difference  of  opinion,  is  whether  a  widow  or  other  female  heir  "*o^**>l««- 
has  any  larger  power  of  disposition  over  movable  property  than 
over  immovable  property.  It  is  now  finally  settled,  as  regards 
cases  governed  by  the  law  of  Bengal  and  Benares,  that  there  is 
no  difference,  and  that  the  same  restrictions  apply  in  each 
case  (r).     But  in  both    these  decisions,  and  in  that  cited 

(m)  lihan  Ckunder  r.  Bukth  AH,  Marsh.  614. 

(n)  Durbunga  v.  Covmoft  Bamaput,  14  M.  I.  A.  605. 

(o)   Mt.  Nuzeerun  v.  Moolvie  Am^erooddeen,  24  W.  E.  8. 

( p)  Mi,  Tkakoor  Deyhee  v.  Rai  Baluk  Ram,  11  »L  L  A.  139. 

iq)  Sheo  Singh  v.  Mt.  DaJcho,  6  N.  W.  P.  882. 

(r)    Couinath  Bymck  v.  IIurro$oondery,  2  M.  Dig.  198;  »ffd.  in  P.  C, 
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Power  of  ^jc^roM    above,  ML  Thakoor  Deyhee  v.  Rat  Baltik  Ram,  it  was  admitted 

by  the  Judicial  Committee  that  there  might  be  a  difference  in 
this  respect  between  the  law  of  those  provinces,  and  that 
administered  in  the  Mithila  and  in  Western  and  Southern 
India.  Certainly  as  regards  these  latter  districts  there  is  a 
strong  current  of  authority  the  other  way  («).  It  is  difficult 
to  ascertain  upon  what  ground  these  decisions  rested.  Most 
of  them  were  given  in  accordance  with  ftUwahs  which  set  out 
no  reasons  or  authority.  Whenever  the  question  arises  for 
final  decision,  it  will  be  well  to  bear  in  mind  the  observations 
of  the  Judicial  Committee  in  11  M.  I.  A.  510-514.  These  show 
that  the  texts  which  authorise  a  woman  to  dispose  absolutely 
of  movable  property  given  to  her  by  her  husband,  are  different 
from  those  which  control  her  disposition  of  property  inherited, 
and  that  she  may  probably  have  larger  powers  over  the  former 
than  over  the  latter.  Also,  that  reliance  can  no  longer  be 
placed  upon  the  much  canvassed  text  of  the  Mitakshara 
(ii.  11,  §  2),  as  raising  any  analogy  between  property  in- 
herited by  a  woman  and  her  stridhanum,  as  regards  the  right 
to  dispose  of  it. 

§  554.  Remedies  against  the  acts  op  a  female  heib.— 
This  part  of  the  subject  divides  itself  into  three  branches — Who 
may  sue,  for  what  they  may  sue,  and  the  equities  that  arise  in 
giving  relief. 

Who  may  sue. — ^No  one  can  sue  in  respect  of  the  acts  of 
the  female  proprietor,  except  those  who  have  an  interest  in  the 
succession,  and  who  would  be  injured  by  the  acts  complained 
of.  It  is  quite  clear  that  a  mere  stranger  cannot  sue.  And  he 
is  not  put  into  a  better  position  by  joining  the  reversionaiy 
heirs  as  defendants,  or  even  by  obtaining  their  consent  (/). 


Bemediet. 


PeraooB  into* 
rerted. 


Clarke,  Rales,  91;  Y.  Darp.  97;  Bhugtoandeen  Dodbey  v.  Myna  Baee,  11  M. 

I.  A.  487. 

(#)  See  as  to  the  Mithila,  YIt.  Chint.  261-263;  Sretncmiin  Bai  t.  Jftjfa 
Jha,  2  S.  D.  28  (29,  86);  Dw/rga  Dayee  t.  Poorun  Dayte,  5  W.  K.  14L 
Madras:  Madhavija,  §  44;  Rama9a9hien  y.  AkyUmdammal,  Mad.  Dec  of 
1849,  115;  Qoaroobukth  v.  Lulchmoma  Prosody  ib,  1850,  61;  Oopala  PvUer 
V.  Naraina  Putter,  ib.  74;  Cooppa  Joseyer  v.  Sashappien,  ib.  1858,  220. 
Bombay:  V.  May,  iv.  8,  §  8;  Bechur  Bhugwan  v.  Baee  Lukmee,  1  Bomb.  56; 
Detocooverbaee*t  case,  1  Bomb.  130;  Jamiyatram  y.  Bm  Jamna,  2  BomK  10; 
Lakskmibai  y.  Oanpot  Moroba,  4  Bomb.  0.  C.  150,  162;  Bhastar  Trimbat  r. 
Mahadev  Ramji,  6  Bomb.  0.  G.  1,  18. 

{t)  BrcjokUhoree  ▼.  Sreenath  Bote,  9  W.  R.  468.  Nor  can  the  assignee  ot  a 
Teyenioner's  right  sue,  eyen  though  he  would  be  the  next  reyersianer  after  the 
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But  the  farther  question  arises,  who  is  a  mere  stranger  ?    The  Suit  by  wrer- 

next  reversioner,  that  is  the  presumptive  heir  in  succession,  has  "*^^®"- 

onlj  a  contingent  estate.    But  it  is  settled  that  this  estate  gives 

him  such  an  interest  as  will  justify  a  suit,  where  that  interest 

is  in  danger  (u).    On  the  other  hand  it  seems  equally  settled 

that  only  the  immediate  reversioners  can  bring  such  a  suit  {x), 

unless  the  reversioners  are  themselves  fraudulently  colluding 

with  the  female  heir,  so  that  their  protection  of  the  estate  is  in 

fact  withdrawn  (y). 

§  555.  Fob  what  they  may  sue.— Of  course  an  action 
against  the  heir  in  possession  is  only  maintainable  in  respect  of 
some  act  of  hers  which  is  injurious  to  the  reversioner.  Such 
acts  are  of  two  classes,  First,  those  which  diminish  the  value 
of  the  estate  ;  Second,  those  which  endanger  the  title  of  those 
next  in  succession. 

First. — Under  this  head  come  all  acts  which  answer  to  the  To  reetrain 
description  of  waste,  that  is,  an  improper  destruction  or  dete-  ^*"*®* 
rioration  of  the  substance  of  the  property.  The  right  of  those 
next  in  reversion  to  bring  a  suit  to  restrain  such  waste,  was 
established,  apparently  for  the  first  time,  by  an  elaborate 
judgment  of  Sir  L.  Peel,  0.  J.,  in  1851  (z).  What  will  amount 
to  waste,  has  never  been  discussed.  Probably  no  assistance 
upon  this  point  could  be  obtained  from  an  examination  of  the 
English  cases  in  regard  to  tenants  for  life.  The  female  heir  is, 
for  all  purposes  of  beneficial  enjoyment,  full  and  complete 
owner.  She  would,  as  I  conceive,  have  a  fiill  right  to  cut 
timber,  open  mines  and  the  like,  provided  she  did  so  for  the 
purpose  of  enjoying  the  estate,  and  not  of  injuring  the  rever- 


aasignor ;  Bdcharan  Pal  t.  Pyari  Mani,  3  B.  L.  R.  0.  0.  70.  8ed  qy,  as  to 
last  pofdtioDl  If  assignment  yalid  be  b^:ame  next  reyeraioner.  See  Ammur 
Sm/h  T.  Ma/rdnn  Singfh,  2  N.  W.  P.  31. 

(u)  Raj  Lukhee  Dabea  t.  Ookool  Ckunder,  13  M.  I.  A.  209,  224;  I^)oer 
Ooolab  Singh  y.  Jtao  Kurtm  Singh,  14  M.  I.  A.  176;  Jamoona  Dassya  y. 
JBamatoonderai,  3  I.  A.  72. 

(flf)  Qogunchunder  y.  Joy  Durga,  S.  D.  of  1859,  620;  Brojo  Kishoree  y. 
JSreencUh  Bosey  9  W.  B.  463;  Bamcuoonduree  y.  Banuuoonduree,  10  W.  R.- 
801 ;  but  see  OojuLmoney  v.  Sagormoney,  Tayl.  &  B.  370. 

(y)  Naikram  Loll  y.  Soorvjouns  Sahte,  S.  B.  of  1859,891;  Shama  Soon- 
duree  y.  Jumoona  Chovfdhrain,  24  W.  R.  86 ;  Retoo  Raj  Pandey  v.  Lalljee 
Pandty,  ib.  399;  Kooer  Ooolab  Singh  y.  Boo  Kurun  Singh,  14  M.  I.  A.  176, 
193. 

(2)  HurrydMi  Dull  y.  Runganmoney^  Sev.  657. 
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Warte  by  lieirew  gion.  As  Sir  L.  Peel  said  (a),  "  The  Hindu  female  is  rather 
''^**^^*'°*  in  the  position  of  an  heir  taking  hy  descent  until  a  contingency 
happens,  than  an  heir  or  devisee  upon  a  trust  bj  implication. 
Therefore  a  bill  filed  by  the  presumptiye  heir  in  succession 
against  the  immediate  heir  who  has  succeeded  by  inheritance, 
must  show  a  case  approaching  to  spoliation."  She  must  appear 
not  merely  to  be  using,  but  to  be  abusing,  her  estate.  There- 
fore specific  acts  of  waste,  or  of  mismanagement,  or  other  mis- 
conduct, must  be  alleged  and  proved.  Unless  this  is  done^  the 
female  heir  can  neither  be  prevented  from  getting  the  prop^ty 
into  her  possession,  nor  from  retaining  it  in  her  hands,  nor 
compelled  to  give  security  for  it,  nor  can  any  orders  be  giv^i 
her  by  anticipation  as  to  the  mode  in  which  she  is  to  use  or 
invest  it  (b).  But  where  such  a  case  is  made  out,  the  heirees 
will  be  restrained  fr^m  the  act  complained  of.  In  a  very  gross 
case,  she  may  even  be  deprived  of  the  management  of  the 
estate,  and  a  receiver  appointed.  Not  upon  the  ground  that 
her  act  operates  as  a  complete  forfeiture,  which  lets  in  the  next 
estate,  and  entitles  the  reversioner  to  sue  for  inmiediate  posses- 
sion, as  if  she  were  actually  dead  (c),  but  upon  the  ground  that 
she  cannot  be  trusted  to  deal  with  the  estate  in  a  manner  con- 
sistent with  her  limited  rights  in  it  (d).  In  sudi  a  case  the 
next  heirs  may  be,  but  need  not  necessarily  be,  appointed  the 
receivers,  unless  they  appear  to  be  the  fittest  persons  to  manage 
for  the  benefit  of  the  estate  (e)  ;  and  the  Court  will,  unless 
perhaps  in  a  case  where  the  female  has  been  guilty  of  cnmina] 
frBud,  direct  the  whole  proceeds  to  be  paid  over  to  her,  and  not 
merely  an  allowance  for  her  maintenance  (/).  In  one  case  the 
widow  had  given  up  the  estate  to  a  third  party,  under  threat 


(a)  Ibid.  661. 

(6)  ffurrydosi  DuU  t.  SrtemuUy  Uppumak,  6  IL  I.  A.  433;  Bimdo^ 
Bauinee  t.  Bolie  Chtrnd,  1 W.  R.  125;  Grtfse  t.  Amirtamt^  i>ui,  4B.  L.  &. 
0.  C.  1. 

(c)  Per  eur.,  14  M.  I.  A.  198;  Mt.  Kishnee  v.  EheaUe  Bam,  S  N.  W.  P. 
424. 

{d)  NundUd  y.  BoUtkee  Bebee,  &  D.  of  1854, 851;  Cfourte  KamtkT,  Aiyo. 
buUv  Dotsee,  S.  D.  of  1858,  1103. 

(e)  OUuckmoney  y.  Kitihtnptrtihad,  a  D.  of  1859,  210. 

(/)  S.  D.  of  1854,  p.  351;  a  D.  of  1859,  210;  Mi,  Lodkomamy,  Gumm- 
ehunder,  S.  D.  of  1859,  486;  Korunamoym  t.  Golnndnath  Roy,  &  D.  of  1859, 
944 ;  Mt.  Maharani  y.  Nanda  Lai,  1  B.  L.  R.  A.  C.  27;  Shama  Sotmdmrm  t. 
Jumoona  Chowdhrain,  24  W.  B»  86. 
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of  legal  proceedings,  and  refused  to  have  anything  to  do  with  Ahandonmeiit 

the  assets.    It  was  held  that  the  reversioners  might  sue  the  ^^  "^ 

widow  and  the  third  party  to  have  the  possession  restored  to 

the  proper  custody,  and  that  a  manager  should  be  appointed  to 

collect,  account  for,  and  pay  into  Court  the  assets,  to  be  held 

for  the  ultimate  benefit  of  the  heirs  who  should  be  entitled  to 

succeed  at  the  death  of  the  widow  (g). 

Of  course  the  reversioners  will  be  equally  entitled  to  restrain  Acts  of 
the  unlawful  acts  of  persons  holding  under  the  female  heiress  (A).  ■*™'*«®"'' 
But  the  mere  &ct  that  strangers  are  affecting  to  deal  with  the 
property  as  their  own,  without  actual  dispossession  of  the  inter- 
mediate estate,  or  waste,  or  injury  to  it,  gives  no  right  of  action 
against  them  to  the  reversioner,  either  for  a  declaration  of  title, 
or  otherwise  (t). 

§  556.  Second. — During  the  lifetime  of  the  heiress  no  one  Declaratory 
can  bring  a  suit  to  have  it  declared  that  he  will  be  the  next  ■^*" 
heir  at  her  death.  Because  as  his  title  must  depend  upon  the 
state  of  things  existing  at  her  death,  a  suit  before  that  time 
would  be  an  unnecessary  and  useless  litigation  of  a  question 
which  may  never  arise,  or  may  only  arise  in  a  different 
form  (k).  But  he  may  sue  to  remove  that  which  would  be  a 
bar  to  his  title  when  it  vested  in  possession. 

There  are  two  classes  of  transactions  which  would  have  this 
eflfect :  first,  adoptions  ;  second,  alienations. 

§  557.  It  was  ruled  under  the  Limitation  Act  XIY.  of  to  set  aside 
1859,  that  the  mere  feet  of  an  adoption  was  no  necessary  *^op**o°^ 
injury  to  a  reversioner,  until  his  right  to  possession  arises,  and 
that  the  Statute  of  Limitations  ran  from  the  latter  date,  and 
not  from  the  date  of  the  adoption.  But  under  the  new  Act  IX. 
of  1871,  sched.  ii.,  §  129,  this  seems  no  longer  to  be  the  case  (l). 
But  in  any  case  it  was  settled  that  the  next  reversioner  might 
bring  a  suit  for  a  declaration  that  the  adoption -was  invalid,  on 


(g)  Radka  Mohun  r.  Ram  Doss,  24  W.  R.  86,  n.  See  JoymoortUh  Kootr 
T.  Btddeo  Singh,  21  W.  R.  444. 

(A)  Oobindmam  y.  Shamlal  Bytak,  B.  L.  R.,  Sup.  Vol.  48;  per  cttr.,  S 
Mad.  H.  C.  119. 

(t)  Mt.  Suraj  Bansi  Kunwar  t.  Mahipat  Singhf  7  B.  L.  R.  669. 

(i)  Pranputty  Kooer  v.  LaMah  FuUeh,  2  Hay,  608;  Sev.  638;  Katama 
NcLchiar  v.  Dorasinga  Tevar,  2  I.  A.  169. 

(0  See  ante,  §  145. 
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the  ground  that  he  might  otherwise  lose  the  eTidenoe  which 
wonld  establish  its  invdidity,  when  the  occasion  arose  (m). 
But  the  granting  of  merely  declaratory  decrees  is  discre- 
tionary (n),  and  in  one  case  where  the  evidence  was  unsatis- 
factory, the  Court  refused  to  make  any  declaration  (o).  And 
no  declaration  will  be  made  as  to  merely  coUateral  matters, 
such  as  the  existence  of  agreements  to  give  or  receive  in  adop- 
tion, where  the  declaration,  when  made,  would  not  affect  the 
vdidity  of  the  adoption  (/?). 

§  558.  It  was  at  one  time  thought  that  alienations  by  a 
widow  beyond  her  powers  were  absolutely  void,  and  even 
operated  as  a  forfeiture  of  her  estate.  Consequently  that  the 
reversioners  might  sue  to  have  the  estate  restored  to  the 
widow,  or  even  placed  at  once  in  their  own  possession.  It  is 
now,  however,  settled  Ihat  this  is  not  the  case.  Such  an 
alienation  will  be  valid  during  the  widow's  lifetime.  If  not 
made  for  a  lawfdl  purpose,  such  as  will  bind  the  heirs,  it  has 
no  effect  against  them  till  their  title  accrues  ;  they  may  then 
sue  for  possession,  and  the  Statute  will  run  ^m  that  date  (q). 
But  here,  as  in  the  case  of  adoptions,  the  validity  of  the  trans- 
action may  depend  upon  facts  the  evidence  of  which  would  be 
lost  by  delay.  Therefore  a  suit  will  lie  by  the  reversioner  at 
once,  not  to  set  aside  the  transaction  absolutely,  but  to  set  aside 
so  much  of  it  as  would  operate  against  himself  (r).     But  a  suit 


(m)  Chunder  Koomar  v.  Dwarkanath  Purdhan,  S.  D.  of  1859,  1623; 
Nohinkishory  t.  Gobind  Ckunder,  Ser.  628,  n.;  p«r  cur.,  4  B.  L.  R.  F.  R 
9;  Brojo  Kishoree  Sreenath  Bhost,  9  W.  E.  468  ;|  Mrinmopee  Dabea  v.  Bkoo- 
hunmoyee,  15  B.  L.  R  1;  Siddhesgur  DuU  t.  Sham,  Ckand,  15  B.  L  K  9, 
n.  (See  as  to  Stat,  of  Limitations  in  these  two  last  cases. )  KotomarU  Sitara- 
maya  r.  K.  Vardhanamma,  7  Mad.  H.  C.  351 ;  Ktdova  r.  Padapa,  1  BomK 
L.  E.  248 ;  Junwona  Dawya  y.  BamoMondtrai,  8  I.  A.  72. 

(n)  11  B.  L.  R.  171,  190;  Motee  LoIy.  Bfidop  Singh,  8  W.  R.  64;  Br«J9 
Kishoree  t.  Sreenath  Bhose,  9  W.  R.  468. 

(o)  Brohmo  Moyee  v.  Anund  LaU,  19  W.  R.  419. 

(p)  Sree  Narrain  MiUer  r,  SreemvUy  Kithm,  11  B.  L.  R.  (P.  C.)  171. 

(q)  Where  the  suit  is  during  the  life  of  a  widow  to  declare  her  ahenatioB 
Yoid  beyond  her  life,  the  statute  runs  from  the  alienation.  If  after  her  death 
for  possession,  the  statute  runs  from  the  death.  In  each  case  the  period  u 
twelve  years.     Act  IX.  of  1871,  sched.  ii.  §  124,  142. 

(r)  Oobindmani  Dasi  v.  ShamUd  Byaak,  B.  L.  R ,  Sup.  Vol.  48  (^  No. 
W.  R.  165  S.  C);  Ood&y  Chund  Jha  v.  Dhunmonee  Ikbia,  8  W.  &  183; 
Orose  V.  Amirtamayi  Dasi,  4  B.  L.  R.  0.  C.  1;  Sheumk  Ram  ▼.  Syed  MtAamr 
med,  3  B.  L.  R.  A.  0.  196;  LaUah  ChuUur  y.  Mt.  Wooma  Koonwaree,  8  W.  R. 
273 ;  Bykunt  Nath  y.  Orish  Chunder,  15  W.  R.  96 ;  Bitto  Behtaree  y.  LaOa 
Byjnath,  16  W.  R.  49;  Damoodhur  Surmah  v.  Mohee  KantA,  21  W.  R.  54. 
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of  this  character  must  b6  founded  on  specific  instances  of  When  mainuin- 
alienation  extending  beyond  the  restricted  powers  of  the 
heiress.  A  suit  to  restrain  all  dienations  would  not  be  main- 
tainable, because  the  validity  of  each  alienation  would  depend 
upon  the  circumstances  under  which  it  was  made,  and  could 
not  be  decided  upon  beforehand  (s).  Such  declarations  will 
not  be  granted,  unless  the  act  complained  of  is  one  which,  if 
allowed  to  stand  unchallenged,  would  be  an  injury  to  the  estate 
of  the  next  heir  {t).  And  they  may  be  reftised,  at  the  discre- 
tion of  the  Court,  if  it  appears  that  the  lapse  of  time  will  not 
render  it  more  difficult  for  the  next  heir  to  establish  his  right 
when  the  succession  Ms  in,  for,  if  this  be  so,  the  litigation  is 
premature  and  unnecessary  (u), 

§  559.  It  seems  unsettled  how  fiur  a  decree  in  a  declaratory  ^^^^t  of  docla- 
suit  would  bind  any  but  the  parties  to  it.  Where  a  suit  is 
brought  by  or  against  a  female  heiress  in  possession,  in  respect 
of  any  matter  which  strikes  at  the  root  of  her  title  to  the  pro- 
perty, it  is  held  that  a  decree,  fidrly  and  properly  obtained 
against  her,  binds  all  the  reversioners,  because  she  completely 
represents  the  estate  (a:).  But  it  is  by  no  means  clear  that  the 
same  result  would  foUow  in  a  suit  where  she  was  not  defending 
her  own  title  at  all.  And  in  a  recent  case  of  an  application  to 
set  aside  an  adoption,  the  Judicial  Committee  said  that  they 
would  give  no  opinion  what  the  effect  of  a  decree  in  such  a 
suit  might  be;  whether  one  in  favour  of  the  adoption  would 
bind  any  reversioner  except  the  plaintiff,  or  whether  one  adverse 
to  the  adoption  would  bind  the  adopted  son,  as  between  himself 
and  anybody  except  the  plaintiff  (y). 

§  560.  Equities. — In  general,  where  a  conflict  arises  between 


See  per  Macphenon^  J.,  24  W.  B.  88,  explaining  Brinda  Dabee  y.  Pearee 
LaU,  9  W.  R.  460 ;  Mahomed  Shumsool  ▼.  Shewuhum,  2  I.  A.  7. 

(«)  PranpuUee  Konwur  r.  Mt.  Pooran  Koonwur,  S.  D.  of  1856,  494;  S.  D. 
of  1867,  881. 

(<)  Sreenarram  Mitter  y.  Sreemutty  Kuken,  11  B.  Lu  R.  171  (P.  Q.)Behar% 
LaU  y.  MadJio  LaU,  18  B.  L.  B.  222;  NUmony  y.  Kally  Chum,  2  L  A.  83. 

(u)  Bthari  LaU  y.  Madho  LaU,  vb.  gup, 

{x)  Kaiafna  Naehiar  y.  Shivagunga,  9  M.  I.  A.  539,  604;  Nobinchunder 
ChuckerbuUy  y.  Owru  Persad,  B.  L.  B.,  Snp.  Vol.  1008.  As  to  effect  of 
Statute  of  limitations,  affd.  AumirtolaU  Boh  y.  Rajoneekant  MiUer,  2  I.  A. 
118,  121;  Naiha  Hon  y.  Jamni,  8  Bomb.  A.  C.  87;  Brammoyee  y.  KrUUh 
wiohun,  2  Oalc.  222 ;  Nandkwnar  y.  Radha  Kuari,  1  All.  282 ;  ante,  §  550. 

(y)  Jumoona  Dauya  y.  Barruuioondery,  2  I.  A.  72,  84.  See  per  Peacock, 
C.  J.,  9  W.  B  465;  per  Markby,  J.,  19  W.  B.  420. 


554 


WOMAN  S  ESTATE 


Equities  on 
setting  aside 
her  acts. 


Bzcessire  sale. 


In  discharge  of 
mortgage. 


the  reversioner  and  the  alienee  of  the  heiress,  the  qn^tion  is 
dimply  whether  her  alienation  was  for  a  lawful  and  neceasaiy 
purpose,  or  not.     If  it  was,  it  binds  him  ;  if  it  was  not,  it  does 
not  bind  him.    In  either  view  no  equity  can  arise  between 
them.    And  when  the  sale  is  valid,  the  reversioner  is  not  at 
liberty  to  treat  it  as  a  mere  mortgage,  and  to  set  it  aside  on 
payment  of  the  amount  which  it  was  proved  that  the  female  in 
possession  had  been  under  a  necessity  to  raise  (z).    But  in  some 
cases  the  reversioner  is  at  liberty  to  set  aside  the  transaction, 
but  only  on  special  terms.     For  instance,  if  the  heiress  sold  a 
larger  portion  of  the  estate  than  was  necessary  to  raise  die 
amount  which  the  law  authorised  her  to  raise,  the  sale  wonld 
not  be  absolutely  void  as  against  the  reversioners,  but  they 
could  only  set  it  aside  (if  at  all)  upon  paying  the  amount  which 
the  widow  was  authorised  to  raise,  with  interest  from  her 
death,  the  defendant  accounting  for  rents  and  profits  from  the 
same  period  (a).    And  it  is  probable  that  even  this  amount 
of  reUef  would  not  be  granted,  unless  the  circumstances  were 
such  as  to  affect  the  purchaser  with  notice  that  ihe  sale  was  in 
excess  of  the  legal  requii-ements  of  the  case  (h)  ;  or  unless  it 
was  shown  that  he  had  failed  to  make  proper  enquiries  upon 
the  point  (c). 

§  561.  On  the  other  hand,  where  the  female  heiress  has  sold 
property  in  order  to  pay  off  a  mortgage  on  the  estate,  if  it 
appears  that  her  funds  were  sufficient  to  have  enabled  her  to 
satisfy  it  without  alienating  the  property,  the  sale  will  be  set 
aside  at  the  suit  of  the  reversioners.  But  only  on  the  terms  of 
treating  the  mortgage  as  a  subsisting  debt,  and  giving  the 
purchaser  credit  for  the  amount,  which  otherwise  the  hdr 
would  have  had  to  meet  (d).  Here,  it  will  be  observed,  the 
heiress  might,  without  any  breach  of  duty,  have  allowed  the 
mortgage  to  continue,  leaving  the  reversioner  to  pay  it  off  at 
not,  as  he  thought  best.  But  I  do  not  imagine  the  same  role 
would  be  applied,  if  the  widow  sold  the  estate,  without  any 


(z)  Sugeeram  t.  Judooburis  Suhaye,  9  W.  R.  284. 

(a)  Phaol  Chund  t.  Rugkoobunt,  9  W.  B.  108;  MiUUeran  Kcwmr  t.  Oopd 
Sahoo,  11  B.  L.  R.  416. 

(6)  Kamikha  Prasad  Roy  t.  Srimati  Jagadamha^  5  B.  L  K  50S. 
(c)  LuUeet  Pandey  v.  Sreedhur  Deo,  13  W.  R.  457. 
{d)  Mahomed  Shumsool  r.  Shevmkramf  2  I.  A,  7. 
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necessity,  to  pay  off  claims  which  she  herself  was  bound  to 
meet,  such  as  her  husband's  debts,  or  the  maintenance  or 
marriages  of  dependent  members  of  the  fiunily  ;  for  the  result 
of  such  a  course  would  be,  to  shift  the  burthen  of  these  claims 
off  her  own  shoulders  upon  those  of  the  reversioner. 


CHAPTER  XXI. 


Womftn's 
peculium. 


Its  origin  and 
growth. 


woman's  estate. 
In  Praperiy  not  inherited  from  Males. 

§  562.  This  Chapter  will  be  devoted  to  a  discofision  of  that 
which  is  generally  spoken  of  as  stridhannm,  or  woman's  pecuUum, 
or  property  specially  so  called.  But  I  have  preferred  the  more 
general  heading,  so  as  to  avoid  disputes  as  to  whether  any  par- 
ticular species  of  property  comes  within  the  definitions  of 
Mtridhanvm  or  not.  Such  an  enquiry  is  frequently  no  more 
than  a  dispute  about  words  (a).  To  the  historic^  or  practical 
lawyer  the  only  question  of  interest  is,  what  are  the  incidents  of 
any  sort  of  property.  Its  name  is  a  matter  of  indifference,  unless 
so  far  as  that  name  guides  us  in  ascertaining  the  incidents.  If 
the  name  itself  has  been  applied  to  different  things  at  different 
times,  it  is  more  likely  to  mislead  than  to  guide  (5). 

§  663.  It  is  evident  that  the  recognition  of  any  right  of  pro- 
perty in  women  must  have  been  of  gradud  growth.  In  eveiy 
race  there  has  been  a  time  when  woman  herself  is  no  more  than 
a  chattel,  and  incapable  of  any  property  except  what  her  owno" 
allows  her  to  possess,  and  so  long  as  he  allows  it.  Indications 
of  such  a  state  of  society  have  ah*eady  been  pointed  out  in  tiie 
Sanskrit  texts  (§  69).  Dr.  Mayr  adduces  passages  from  the 
Veda  to  show  that  in  early  times  married  women  pursued  inde- 
pendent occupations,  and  acquired  gain  by  them  (c),  but  both 
Manu  and  Eatyayana  assert  that  their  earnings  were  absolntdy 


{a)  See  ptr  HoUoway,  J.,  6  Mad.  H.  C.  840. 

(&)  The  whole  subject  of  titridhanwn  is  veiy  elaborately  disenaBed  hj  I^- 
Hayr  (pp.  164-179).     I   have  borrowed  much  from  him  throu^oat  ^n 
chapter,  and  not  merely  in  passages  where  there  is  a  special  reference  to  * 
work. 

(c)  Mayr,  162. 
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at  the  dispoeal  of  the  man  to  whom  they  belonged  (d).  The  Her  parapher- 
simplicity  of  a  Hindu  household  would  limit  a  woman's  posses- 
sions to  her  own  clothes  and  ornaments,  and  perhaps  some 
domestic  utenlsils.  Her  husband,  if  he  chose,  might  recognize 
her  right  to  these,  but  it  would  seem  that  in  early  times  this 
right  ended  with  his  life.  That  is  to  say,  as  soon  as  he  died 
the  dominion  over  her  passed  to  others,  and  with  it  the  power 
of  appropriating  her  property.  Vishnu  says,  "  those  ornaments 
which  the  wives  usually  wear  should  not  be  divided  by  the 
heirs,  whilst  the  husbands  of  such  wives  are  alive."  Messrs. 
West  and  Biihler  add  in  a  note,  "  But  the  ornaments  of  widows 
may  be  divided.  The  latter  point  is  especially  mentioned  by 
Nanda  Pandita "  (a).  The  same  text  apparently  is  found  in 
Manu,  where  it  is  slightly  altered,  so  as  to  prohibit  the  husband's 
heirs  from  taking  the  property  of  a  woman  even  after  the  hus- 
band's death.  This  is  the  meaning  put  upon  it  in  the 
Mitakshara,  and  no  doubt  was  a  later  .phase  of  law  (/).  In 
accordance  with  it  is  the  remark  of  Apastamba,  *'  According  to 
some  the  share  of  the  wife  consists  of  her  ornaments,  and  the 
wealth  which  she  may  have  received  from  her  relations "  (g). 
That  is  to  say,  an  after  usage  sprang  up  of  recognizing  the  right 
of  the  woman,  by  formally  allotting  her  special  property  to  her 
upon  a  family  division.  It  would  be  a  still  further  advance  to 
separate  her  property  completely  from  that  of  her  husband,  by 
inftkiTig  it  pass  after  her  death  in  a  different  line  of  descent. 

§  564.  Infant  marriage  is  so  universal  in  India  that  a  girl,  The  bride-price. 
even  in  a  wealthy  family,  would  seldom  possess  ornaments  of 
any  value  before  betrothal.  For  her,  property  would  commence 
at  her  bridal,  in  the  shape  of  gifts  from  her  bridegroom  and  her 
own  family.  Gifts  of  the  former  kind  were  probably  the  earlier 
in  point  of  time.  The  bride-price  in  all  its  varied  forms,  as  a 
bribe  before  marriage,  or  a  reward  immediately  after  it ;  as  a 
payment  to  the  parents,  or  a  dowry  for  the  wife,  is  one  of  the 
earliest  elements  in  every  marriage  which  has  passed  beyond 
the  stage  of  pure  capture  (h).    Gifts  by  the  girl's  own  family 

(d)  Manu,  viii.  §  416;  D.  Bh.  iv.  1,  §  19. 

(f )  Vish.  xvii.  §  22,  as  explained  by  his  commentator  yaijayanti. 

(/)  Manu,  ix.  §  200;  Mit  ii  11,  §  83 ;  Mayr,  164. 

{g)  Apast.  ii.  14,  §  9. 

(A)  Maine,  Early  Instit  324;  Mayr,  168;  arUe,  §  77. 
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Doctrine  of  the     his  niece,  who  took  after  the  donee.     The  Mayukha  Bays,  "  It 
jukhA,  |g  ^Yqq;p  that  although  there  be  daughters,  the  sons  or  other 

heirs  still  succeed  to  the  mother's  estate,  as  far  as  it  is  distinct 
from  the  part  abxiady  described  (as  subject  to  the  peculiar 
devolution  under  texts  applicable  to  particular  species  of 
strldhan.) "  This  Mr.  Justice  West  explains  as  meaning  that, 
where  a  woman  holds  property  which  is  not  strictly  stridhamtm 
as  described  by  the  early  writers,  descent  is  traced  from  her  as 
if  she  were  a  male.  I  have  already  suggested  that  this  passage 
may  be  explained  diflferently,  as  meaning  that  the  property 
would  go  to  such  heirs  as  would  have  taken  it  if  it  had  never 
fallen  into  the  hands  of  the  female  ;  that  is,  that  it  would  go 
to  the  heirs  of  the  last  holder  {b).  This  accords  with  the 
view  taken  in  the  case  last  cited.  But  a  case  reported  by 
Mr.  W.  MacNaghten  seems  rather  to  accord  with  the  theory 
suggested  by  Mr.  Justice  West.  A  woman  purchased  landed 
property  with  her  own  funds,  and  died,  leaving  sons,  and  a 
grandson  whose  fether  had  also  died.  The  pundits  stated  that 
the  sons  of  the  deceased  woman  were  entitled  to  the  whole 
property,  to  the  exclusion  of  the  grandson.  Should  there  be 
any  maiden  daughter,  a  small  portion  must  be  given  to  her  to 
defray  her  nuptial  expenses  (c).  Mr.  MacNaghten  approve  of 
this  opinion,  on  the  ground  that  the  property,  though  acquired 
by  the  woman,  was  not  sfridhantim  properly  so  called,  and  that 
its  descent  was  consequently  not  governed  by  the  rules  ap- 
phcable  to  that  species  of  property.  Had  it  been  siridhanmn, 
the  daughter  would,  he  says,  have  been  co-heir  with  the  sons. 
If,  however,  the  property  had  been  held  by  a  male,  the  grand- 
son would  not  have  been  excluded  (§  460),  so  that  it  is  not 
clear  on  what  principle  the  case  was  decided.  Nor  was  the 
property  inherited,  so  that  it  does  not  help  much  in  settling 
the  present  question. 

Want  of  chastity.       Chastity  has  been  held  not  to  be  an  essential,  where  a  female 

claims  as  heir  to  the  property  of  a  woman  (d),    I  know  of  no 
native  authority  on  the  point. 


ih)  See  arUe,  §  529,  530. 

(c)  Ragkunundana  v.  Gopeenatk,  2  W.  liacN.  121. 

id)  Mt.  Ganga  y.  Ok<mta,  1  AU.  46. 
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ABEYANCE, 

succession  never  remains  in,  422,  516 

ACCOUNT, 

right  of  member  of  joint  family  to  demand,  266 — 269 
mode  of  taking  on  partition,  394 
See  Joint  Family,  5 

ACCUMULATION, 

trusts  for,  when  unlawful,  356 

See  Savings  ;  Woman's  Estate,  5 

ACQUIESCENCE, 

when  it  operates  as  an  estoppel,  143 
merely  passive  does  not  bar  rights,  ih. 

ACT  V.  OF  1843,  Slavery,  463 

XXI.  of  1850,  BVeedom  of  Religion,  95,  408,  509 
XV.    of  1856,  Hindu  Widow  Marriage,  86,  472 
IX.     of  1875,  Indian  Majority,  188 

ADOPTION, 

1.  not  of  exclusively  Aryan  or  Brahmanical  origin,  10,  93 

secular  and  religious  motives  distinct,  ih, 

of  females,  93 

different  sorts  of  adopted  sons,  63 

cause  of  their  diminution,  92 

all  but  two  now  obsolete ,  92,  94 
early  texts,  94 

*'  the  reflection  of  a  son  ;  "  its  meaning  and  origin,  92 

2.  who  may  adopt ;  only  one  who  has  no  issue,  95 

concurrent  or  successive  adoptions,  ih, 
widower  or  bachelor,  96 
disqualified  heir,  97 
minor.  Court  of  Wards  Acts,  98 
assent  of  wife  unnecessary,  99 
wife  requires  assent  of  husband,  ih, 
can  only  adopt  to  him,  ib, 

3.  by  widow  to  her  husband,  not  allowed  in  Mithila,  ih. 

assent  of  husband  required  in  Bengal  and  Benares,  ih, 
not  in  Southern  or  Western  India,  99,  105 

form  of  authority,  100 

must  be  strictly  pursued,  101 
ineffectual  till  acted  upon,  104 

when  a  minor,  or  unchaste,  102 

case  of  several  widows,  103,  174 

no  other  relation  can  adopt  to  deceased,  104 
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her  discretion  absolute,  104 

may  be  exercised  at  any  time,  ib. 

4.  waDt  of  authority  supplied  in  Southern  India 

by  assent  of  sapindas,  105 

similar  rule  in  Punjab,  107 

whose  consent  necessary  and  sufficient,  106—111 

must  be  an  exercise  of  discretion,  111 

may  authorize,  where  son  has  died,  113 

whether  any  religious  motiye  is  required?  112 — 114 
in  Western  India  no  consent  needed,  116,  174 
nor  among  Jains,  116 

5.  who  may  gire  in  adoption  ;  only  parents^  116A 

necessity  for  assent  of  wife,  ib. 

orphan  cannot  be  adopts,  ib. 
consent  of  Court  of  Wards  or  Government,  1 1 7 

6.  wlio  m-ay  he  taken;  no  restriction  as  to  relationship.  118 

must  be  a    person  whose  mother  might  have  been  married  by 
adopter,  iK 
sister's  or  daughter's  son  excluded,  i*. 
rule  does  not  apply  to  Sudras,  or  in  Punjab,  Western  India  or 

among  Jains,  119 
supposed  extension  of  rule  to  adoption  by  a  widow,  120 
must  be  of  same  caste,  121 

7.  not  a  disqualified  person,  122 

limitation   from  age    and    previous    performance  of   ceremonies, 
123-124 
rule  does  not  apply  in   Punjab,  Western    India,  or   lunong 
Jains,  125 
conflict  as  to  admissibility  of  only  son,  126 — 133 
may  be  taken  as  dwyamttshyayana,  127,  130 
eldest,  or  one  of  two  admissible.  126 

8.  two  persons  cannot  adopt  same  boy,  134 

9.  nece^isary  eeremonies ;  notice  immaterial,  135 

giving  and  receiving  essential.  136 
datta  homatn  unnecessary  for  Sudras,  137 
conflict  as  to  its  necessity  among  higher  classes,  136,  138 
intentional  omission  of  ceremonies,  139 
none  required  in  Punjab,  ib. 

10.  evidence  of  adoption  ;  writing  not  required,  140 

effect  of  res  judicata,  141 
lapse  of  time,  142 
acquiescence,  143 
statute  of  limitations,  144 — 146 

11.  results f  change  of  family,  147 

succession  lin«>ally,  148 
collaterally,  ib. 
ex  parte  matem&y  149 — 156 
to  strldhanum  of  adoptive  mother,  156 

12.  where  legitimate  son  born  afterwards,  157 

difference  as  to  shares  of  adopted  son  in  Bengal,  Benares,  Western 

and  Southern  India,  and  among  Sudras,  ib. 
survivorship  between  them,  168 
where  adopted  is  son  of  two  fathers,  161 

13.  adopted  has  neither  rights  nor  duties  in  natural  family,  169 

cannot  marry  into  or  adopt  out  of  it,  ib. 
dwyamushyayana  may  inherit  in  both  families,  160 

his  share  with  afterbom  son,  161 
rule  not  observed  in  Punjab  or  Pondicherry,  162 

14.  effect  of  invalid  adoption,  163 
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cases  in  which  boj  cannot  return  into  original  family,  164 
declaratory  suit  to  set  aside,  667,  669 
foster  child  has  no  rights,  167 
16.  devests  estate  of  adopting  widow,  169,  171 

of  person  who  has  taken  estate  of   one  to  whom  adoption   is 
made,  170 
unless  his  own  title  preferable,  ib, 
not  of  person  who  has  taken  estate  of  one  to  whom  adoption  was 

not  made,  172 — 176 
result  of  decisions,  176 

16.  estate  of  adopted  postponed  by  direction  of  adopter,  177 

not  under  Mitakshara,  ib, 
by  express  agreement,  ib, 
effect  of  his  renunciation,  ib, 

17.  son's  rights  date  from  adoption,  178 

how  far  bound  by  previous  acts  of  widow,  ib, 
•or  of  full  male  holder,  179 
or  of  father  after  authority  given,  297 

18.  adoption  by  woman  to  herself  ineffectual,  180 

unless  under  Elritrima  form,  186 
by  dancing  girls,  180 

See  Ebitrima,  181—187 
AFFINITY, 

is  the  basis  of  the  Mitakshara  law  of  succession,  489 — 487 
and  of  the  earlier  law,  438,  439 

AGE.    See  Adoption,  7  ;  Mikob,  1 

AGNATES.    See  SuocsssiON,  8—6 

AGREEMENT, 

cannot  create  binding  custom,  48,  66 

to  marry  or  adopt,  does  not  invalidate  marriage  or  adoption  of  another, 

88,96 
in  derogation  of  rights  of  adopted  son,  177 
against  partition,  its  effect,  410 

ALIENATION, 

1.  variance  between  texts  arising  from  stage  of  family  history  to  which 

they  relate,  224,  226 
power  of  father  as  head  of  patriarchal  and  of  joint  family  different, 
203,  204,  226 

2.  Mitakshara  Law^  rights  of  father  limited  by  those  of  sons,  226, 227, 292 

sons  take  no  interest  by  birth  in  property  inherited  by  falser  from 
others  than  near  ancestors,  248 
or  in  property  disposed  of  before  their  birth,  296,  299 
or  in  divided  or  self -acquired  property,  298 
8.  right  of  father  to  dispose  of  ancestral  movables,  228 
conflict  of  opinions,  291 
to  dispose  of  self-acquired  immovables,  230,  231 

modem  decisions,  298 
to  sell  property  to  discharge  his  own  debts,  280,  302 
in  other  respects  merely  a  manager  of  coparcenary,  292 
4.  powers  of  owner  of  impartible  property,  293 

absolute  right  over  income  and  savings,  268,  293 
can  onlv  dispose  of  corpus  for  his  life,  293 
rignts  of  Zemindax  in  Madras,  ib, 
restrictions  on  leases,  &c.,  294 
effect  of  forfeiture,  296 
6.  power  of  manager  of  joint  family,  204 
by  consent  of  coparceners,  299 
what  amounts  to  consent,  ib, 

p  p 
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in  cases  of  necessity,  300 

what  constitutes  a  case  of  necessity,  300 

power  to  sell,  301 

burthen  and  proof  of  necessity,  303 

where  decrees  have  been  passed,  304 
eztrayagance  or  mismanagement,  300,  305 
power  of  manager  of  religious  endowment,  363 

6.  purchaser  not  bound  by  debts,  283 

need  not  see  to  application  of  purchase-money,  300 
what  enquiries  he  must  make,  300 — 305 

7.  right  of  coparcener  to  sell  his  share,  238,  307 

conflicting  opinions,  308 

Madras  Ck)urt  recognizes  the  right,  311 — 313 

not  to  assign  specific  portion,  312 

nor  to  devise,  313 
Bombay  Court  allows  transfer  for  value,  314 

not  gift  or  devise,  315 
Bengal  Court  denies  the  right,  317 

will  enforce  special  equity,  318 
Privy  Council  dicta^  319 

8.  remedies  against  improper  alienation,  312,  320 

equities  on  setting  aside,  321 
where  sale  partially  justifiable,  323 
laches  or  acquiescence,  ib. 
necessity  for  offer  to  refund,  324 
in  case  of  estate  taken  by  escheat,  505 

9.  by  coparcener  enforced  by  partition,  308 

mode  of  carrying  out  partition,  309,  312 

10.  by  execution  under  decree,  309 

how  enforced  against  joint-owner,  ib. 

must  be  before  death  of  debtor  when  joint  property  is  seized, 
284—288 

11.  Bengal  Law,  absolute  power  of  father,  232,  325 

except  in  distribution  of  ancestral  property  among  sons,  237,  326,  415 
nature  of  coparcener's  interest  in  their  property,  327 
power  of  dealing  with  share,  t^. 

12.  whether  delivery  of  possession  is  essential  where  transfer  is  for  valoe, 

380—334 
where  transferor  is  out  of  possession,  331 
where  he  is  in  possession,  332 
cases  of  sale,  333 
mortgage,  334 
18.  writing  not  necessary,  nor  technical  words,  335 
estate  of  inheritance,  how  conveyed,  ib. 
See  Gift  ;  Woman's  Estate. 

ALYA  SANTANA, 

law  of  Canara.    See  Canara. 

ANCESTOR  WORSHIP, 

prevalent  among  Aryan  Hindus,  59 
its  influence  on  law  of  successioD,  438 

ANCESTRAL  PROPERTY.    See  Property,  3 

ANITYA, 

form  of  adoption,  160 

ANYADHEYA, 

or  gift  subsequent,  what  it  is,  565 
its  line  of  devolution,  573,  575,  576,  578 
See  Woman's  Estate,  13, 15 
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APASTAMBA, 

relative  age  of,  IS 

does  not  recognise  subsidiary  sons,  63 

opposed  to  adoption,  91 

APAVIDDHA, 

one  of  the  subsidiary  sons,  63,  75 
now  obsolete.  74 

APPOINTED  DAUGHTER, 

remained  under  dominion  of  father,  72 
her  rights  of  succession,  442 
became  obsolete,  74,  477 

ARSHA 

-     form  of  marriage,  75,  77 

ARYANS.    See  Adoption,  1 ;  Polyandry. 

ASCETIC.    See  Hermit. 

ASSAM, 

supposed  to  be  goyemed  by  Bengal  law,  1 1 

ASSETS.    See  Debts,  1,  2 ;  Maintenance,  1 

ASSIGNMENT 

of  chose  in  action  valid » 331 

enables  assignee  to  sne  in  his  own  name,  ib. 

ASURA 

form  of  marriage,  75,  77,  79 

AURASA, 

or  legitimate  son,  63 

AUTHORITY.    See  Adoption,  3,  4 

AYAUTAKA.    See  Woman's  Estate,  13, 15 

BACHELOR.    See  Adoption,  2, 96 

BANDHUS. 

females  admitted  as  in  Western  India,  437,  601 
See  Succession,  2—5, 22 

BAUDHYANA, 

relative  age  of,  18.  21 

excludes  women  from  inheritance,  440 

BENAMI  TRANSACTIONS: 

1.  origin  of  practice.  3r»rt 

principle  on  which  they  depend,  367 

no  pre&umption  against  in  case  of  child,  ib. 
or  of  female,  ib. 
must  be  Mrictly  made  out,  ib. 

2.  effect  given  to  real  title,  H68 

unlews  contrary  to  statnte,  ib. 

or  in  fraud  of  innocent  persons,  369 
effect  of  notice,  ib. 
when  intention  to  defraud  creditors,  370 
frau<l  must  have  been  effectetl,  371 
be  pleaded,  ib. 
case  of  benami  purchase  to  mask  title,  372 

3.  decrees  conclusive  between  parties,  373 

not  as  against  third  persons,  ib. 
benamidar  should  V>e  a  party,  i'^. 

BENGAL  LAW, 

its  distinctive  principles,  35,  221,  232,  238,  239,  325,  450 

p  p  2 
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BKKOAL  JjAW^amtimud. 

tbeir  origin  and  derekipment,  9S4 
inilaence  of  Jimota  Yahana,  236 
faTooTB  rigfats  of  women,  239.  403 
nOea  oi  inheritance,  423-^432, 495 

BSTBOTHAL.    See  Mabbiaos,  6 

BUND.    See  Sxclxtbiov,  8 

BOMBAY, 

Hajnkbapanmoimt  in  idand  of,  28 
See  WSBTKBS  Ihdul 

BRAHMA 

form  U  mazriage,  79, 78,  79 

BBAHMAKISM, 

importanoe  of  diatingmahing  whether  it  is  an  essential  part  of  any  given 

of  later  origin  than  the  body  of  Hindu  law,  6 
its  inflnence  in  modifying  the  law.  6,  234^236 

retarding  its  development,  236 
no  part  of  the  early  communal  STstem,  8 

or  of  the  original  law  of  inheritance,  9,  433 — 439 
or  of  adoption,  10,  93, 119, 126, 187 
probable  inflnence  of,  in  regard  to  second  marriages,  86 

partition,  216 
wills,  337 

BB0THEB8, 

socceed  to  the  property  of  a  maiden,  672 

the  ^nlka  of  their  sister,  674 
are  heirs  of  a  woman  married  in  a  disapprored  form,  677 

See  Alixkatiok,  Pabtition,  Sxjocessioh,  18 

CAN  ABA, 

Alya  Santana  law  of,  still  administered,  3 
females  manage  the  property  in,  440 
SeeMALABAB. 

CAPTUBE, 

marriage  by,  76 

CASTE, 

marriage  between  persons  of  different,  formerly  allowed,  82 

now  obsolete,  83 
similar  change  in  law  of  adoption,  121, 184 

CEBEMONIES, 

eight  for  a  male,  proper  periods  for,  122 
marriage  the  only  one  for  Sndras,  i^. 

See  Adoption,  7,  9 ;  Kbitbim a  ;  Mabbiagb,  6 

CHARITY.    See  Rbligious  Ehdowm ekt  ;  Woman's  Estatb,  6 

CHASTITY, 

necessary,  where  a  woman  claims  maintenance,  874,  380 

or  snccession  to  a  male,  470,  473,  481 
sabseqnent  want  of,  does  not  dexest  her  estate,  ib. 
not  essential  where  female  claims  as  heir  to  a  female,  581 

CHOSE  IN  ACTION 

may  be  assigned,  331 

assignee  may  sne  in  his  own  name,  ib, 

CHRISTIANITY.    See  Convbbt. 
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CLASS, 

gift  or  deyise  to,  where  some  only  can  take,  829 

COGNATES.    See  Succession,  2—6 

COMMENTATORS, 

Benares  school — the  Mitakshara,  26 

Sonthem  India,  27 

Western  India,  28 

Mithila,  29 
Bengal  school— Daya  Bhaga,  8t 
treatises  on  adoption,  80 
Halhed's  Code---Jagannatha's  Digest,  32 

CONDITION, 

gift  may  be  made  subject  to,  828 

fixing  termination  of  estate,  351 

against  alienation  or  partition,  828,  856,  410 

in  will  enforcing  partition,  416 

in  adoption  deed,  limiting  rights  of  adopted  son,  177 

CONSENT, 

of  coparceners  to  sale  by  manager,  299 
anandrayens  in  Malabar,  648 
reversioners  to  dealings  of  female  heir,  646 

CONTRACT.    See  Agbebment  ;  Mabbiaob,  6  ;  MiNoa 

CONVERT, 

to  Christianity,  law  binding  upon,  65 

Mnhammedanism,  how  laine  may  retain  Hindu  law,  68,  54 
ri^ht  of  female  on  re-marriage,  472 
remains  in  custody  of  guardian,  191 
may  lose  right  of  guardianship,  190 

COPARCENERS.    See  Alienation  ;  Debts  ;  Joint  Family  ;  Pabtition  ; 

SUBVIYOBSHIP; 

COURT  OF  WARDS, 

adoption  by  landholder  under,  98, 117 
period  of  minority  under,  188 

CREDITOR, 

gift  valid  against,  829 

has  no  lien  on  property  before  seizure,  288 

his  claim  inferior  to  that  of  snrviying  coparcener,  284 — 288 

benami  transaction  to  defraud,  868 — 372 

cannot  seize  wife's  property  for  husband's  debt,  669,  670 

CROWN.    See  Escheat. 

ifXTLKA.    See  Mabbiagb,  2 ;  Woman's  Estate,  18, 16 

CIJSTODT.    See  Mabbiagb,  6  ;  Minob,  1 

CUSTOMARY  LAW, 

antecedent  to  Brahmanism,  2,  6 

resembles  that  described  by  the  Sanskrit  writers,  8 

not  founded  on  Sanskrit  writiags,  6 

validity  of,  recognised  by  early  writers,  6,  40 

by  decisions  and  legislation,  41 
records  of,  in  Deccan,  IHinjab,  Oudh,  Southern  India,  42 
gOTems  Sikhs,  Jats,  Jains,  Drayidian  tribes,  44 
each  province  governed  by  its  own  Rystem,  45 

this  a  personal  law,  which  follows  the  family,  ib, 
may  be  abandoned,  46,  49 

not  affected  by  transfer  of  district,  46 
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CUSTOMARY  'LkV^—continved. 

essentials  and  evidence  of  valid  custom,  47 

cannot  be  created  by  a^eement,  48,  55 

does  not  run  with  land,  48 
family  usaj^e  valid  though  different  from  that  of  district^  60 

ciifies  of  primogeniture,  ib, 
invalid  when  immoral  or  opposed  to  public  policy,  &1 
change  of  family  usage,  52 

conversion  to  Mnhammedanism,  63,  54 

conversion  to  Christianity,  65 

illegitimate  offspring  of  European,  66 

DAIVA, 

form  of  marriage,  75,  78 

DANCING  GIRLS, 

recognized  by  Hindu  law,  51 
procuring  minors  to  be,  is  illegal,  ih. 
custom  of  adoption  and  succession  among,  180 
spoken  of  as  Dasis,  or  slaves,  463 

DATTA  HOMAM.    See  Adoption,  9 

DATTAKA.    See  Adoption. 

DATTAKA  CHANDRICA, 

by  Devanda  Bhatta,  27,  30 

DATTAKA  MIMAMSA, 

by  Nanda  Pandita,  30 

DAUGHTER 

succeeds  in  undivided  family  in  Bengal,  398 
See  Partition,  7 ;  Succession,  8, 16 ;  Woman's  Estate,  S,  16 

DAUGHTER'S  SON 

succeeds  in  undivided  family  in  Bengal,  398 
to  woman's  property,  576,  577,  579 

See  Adoption,  6 ;  Kritrima  ;  Succession,  2, 16 

DATA  BHAGA, 

its  age  and  authorship,  31 

DAYA  KRAMA  SANGRAHA, 
its  age  and  authorship,  31 

DAYA  VIBHAGA, 

its  authority  in  Southern  India,  27 

DEAF.    See  Exclusion,  2 

DEATH, 

what  amounts  to  civil,  422,  506,  616,  617 
lets  in  next  heir  at  once,  ib, 

DEBTS, 

three  grounds  of  liability,  273 
1.  nonpayment  of,  is  a  sin,  274 

duty  of  son  and  grandison  to  pay  those  of  ancestor,  ib. 
even  independently  of  assete,  ib. 
obligation  now  limited  to  assets,  276 
evidence  of  assets,  277 
only  arises  aft^r  father's  death,  278 

father  may  sell  property  to  discharge,  280,  302 
not  liable  for  immoral  debts,  279,  280 

or  ready -money  payments,  279 
obligation  not  limited  to  beneficial  transactions,  280 
ancestral  assets  bound,  ih. 
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mode  in  which  payment  is  adjusted  between  sons,  281 
son  bom  after  partition,  ib. 
2.  doty  of  heir  to  pay  debts  of  his  predecessor,  282 
widow  to  pay  debts  of  husband,  543,  551 
extent  to  which  assets  may  be  followed,  282 

rights  of  purchaser,  devisee  or  donee,  283 
debts  are  not  a  charge  before  execution,  ib. 

do  not  bind  share  of  deceased  coparcener,  284 — 288 
take  precedence  of  general  claim  for  maintenance,  387 
8.  liability  arising  from  agency,  289 

no  obligation  from  mere  relationship,  ib, 
what  constitutes  agency,  ib. 
no  liability  for  debta  of  divided  member,  ib. 

or  for  separate  debts  of  undivided  member,  ib. 

4.  when  their  existence  justifies  sale  of  family  property,  800 — 305 

See  Alienation,  5,  6 

5.  what  transactions  between  members  of  joint  family  may  give  rise  to, 

265,  394 

DECLARATION  OF  TITLE, 

suit  for  by  contingent  reversioner,  556 — 569 
how  barred  by  time,  558 
See  Woman's  Estate,  1 1 

DECBEE, 

of  Indian  Courts  not  a  judgment  in  rem^  141 
how  far  it  binds  minor,  194 

justifies  sale  of  family  property,  304 
when  conclusive  against  alleged  benami,  373 
its  effect  in  cases  of  adoption,  141 

as  a  declaration  of  right,  659 
for  maintenance,  when  it  binds  estate,  386 
its  operation  as  against  estate  held  by  a  female,  650,  561 

DEGRADATION, 

from  caste,  formerly  a  bar  to  succession,  607 
now  relieved  by  statute,  609 

DELIVERY.    See  Alienation,  12 ;  Wills,  11 

DEVANDA  BHATTA. 

author  of  Smriti  Chandrica,  27 
Dattaka  Chandrica,  30 

DEVESTING  OF  ESTATE, 

when  it  takes  place  by  adoption,  169 — 176 

by  subsequent  birth,  422 
not  by  incontinence,  481 

or  subsequent  disability,  514 
or  removal  of  disability,  616 

DISEASE.    See  Exclusion,  2 

DISQUALIFIED  HEIR, 

may  take  under  will,  358 
See  Adoption,  2 ;  Exclusion  ;  Paetition,  11. 

DIVISION.    See  Paetition. 

DIVORCE, 

permitted  in  early  law,  86 

still  recognized  by  local  usage,  87 

DOMICIL. 

personal  law  does  not  necessarily  follow  law  of,  45,  46 


584  INDEX. 

DOWRY, 

origin  of,  in  marriage  by  parchafle,  77 
Bee  WoMANS  Estats,  13, 16 

DBAUPADI, 

legend  of,  60 

DRAVIDIAN  RACES, 

many  not  even  Hindus  by  religion,  2 
not  necessarily  governed  by  Sanskrit  law,  11, 44 
evidence  of  their  customs  in  Thesawaleme,  42 
See  SouTHEBN  India. 

DUMB.    See  Ezolusion,  2 

DWYAMUSHYAYANA, 

meanings  of  the  term,  127 
See  Adoption,  7, 13 

BAST  INDIANS, 

law  by  which  they  are  governed,  65,  66 

ELDEST  SON, 

ranks  by  actual  seniority,  not  that  of  mother,  461 
his  rights  where  property  is  impartible,  293,  461 
to  a  special  share  on  partition,  412 
See  Adoption,  7 

ENDOGAMY, 

evidence  of,  in  Soathem  India,  81 

EQUITIES, 

on  setting  aside  transactions  by  a  male,  321 — 324 
by  a  female  heir,  660—661 
by  a  minor,  193 

ESCHEAT, 

maintenance  a  charge  upon  estate  taken  by,  382,  446 
right  of,  even  to  estate  of  Brahman,  604,  606 
crown  most  establish  absence  of  heirs,  606 

may  set  aside  alienations,  606,  686 

takes,  subject  to  proper  charges,  606 
no  right  of  between  grantor  and  grantee  of  estate,  ib. 

ESTOPPEL, 

when  acquiescence  amounts  to,  143 

EUNUCH, 

marriage  of,  improper  but  valid,  84 
wife  formerly  allowed  to  abandon,  86,  87 
See  Exclusion,  2 

EUROPEAN, 

illegitimate  offspring  of,  by  what  law  bound,  66 

EVIDENCE.    See  Adoption,  10;  Alienation,  6,  6;  Pabtitiok,  17;  Pb»- 
sumption  ;  Self-acquisition,  4  ;  Woman's  Estatb,  6—8 

EXCLUSION  FROM  INHERITANCE, 

1.  principle  on  which  it  is  found€»d,  607 

whether  applicable  to  non- Aryan  races,  617 
mitigated  by  expiation,  608 
appUes  equally  to  female  heirs,  613 

2.  who  are  excluded,  608 

statutory  relief  of  outcasts,  509 
defects  of  the  blind,  deaf,  and  dumb  must  be  congenital,  610 
whether  same  rule  in  case  of  insanity,  ih. 
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EXCLUSION  FROM  INHERITANCE— canfinM^rf. 

or  lameness,  612 
not  in  case  of  leproqj,  611 

what  species  of,  is  a  bar,  ib. 
other  diseases,  ib. 
deprivation  of  a  limb  or  a  sense,  618 
fraud,  vice,  hostility  to  parent,  618 
entrance  into  religious  order^  617 
8.  disability  does  not  exclude  heir  of  disqualified  person,  614 
except  where  heir  is  an  adopted  son,  ib. 

or  a  widow,  ib, 
such  heir  may  succeed  to  disqualified  person,  ib. 

will  not  devest  estate  already  vested,  616 
lets  in  next  heir  at  once,  616 
4.  is  removed  by  removal  of  disability,  616 

inheritance  already  vested  not  opened  up,  ib. 
heir  may  succeed  on  next  descent  if  nearest,  ib, 

EXECUTION.    Bee  Alienation,  10  ;  Woman's  Bstatb,  9 

EXOGAMY, 

foundation  of  Sanskrit  law  of  marriage,  81 
practised  by  non- Aryan  races,  ib. 

EXPIATION, 

its  effect  in  removing  disabilities  to  succession,  608,  611,  618    ' 

FAMILT.    See  Joint  Family  ;  Patbiabohal  Family. 

FAMILY  USAGE.    See  CusTOMABY  Law. 

FATHER.    See  Adoption  ;  Alienation,  1—4, 11 ;  Debts,  1 ;  Pabtition,  2, 

4, 7, 14  ;  Patbiabohal  Family  ;  Succession,  17 

FEMALES, 

system  of  kinship  through,  206 
higher  position  under  polyandrous  system,  440 
dependent  condition  in  patriarchal  family,  ib, 
favoured  by  Bengal  school,  239,  403 

and  in  Western  India,  437,  462,  601 
pass  on  marriage  into  husband's  family,  466 
all  grounds  of  disability  for  heirship  apply  to,  618 

See  Stbiduanum  ;  Woman's  Estate. 

FOSTER  CHILD, 

has  no  legal  rights  as  such,  167 

gift  to  vidid,  l£ough  donor  mistaken  as  to  his  capacity  to  perform  obse- 
quies, ib. 

FRAUD, 

of  coparcener,  how  it  affects  his  right  to  share,  409,  618 
result  of,  upon  partition,  409,  417 
See  Benami,  2 

GANDHARVA, 

form  of  marriage,  76,  76,  79 

GAUTAMA, 

relative  age  of^  18 

GIFT, 

1.  valid  against  donor  when  complete,  828 
of  separate  or  self -acquired  property,  ib. 
by  coparcener  of  his  own  share,  invalid  in  Bombay,  816 

and  under  Benares  law,  817 

valid  in  Madras,  812 
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QiFT-^continued. 

and  by  Bengal  law,  327 
good  against  creditors,  if  honajide^  329 
whether  valid  against  claim  for  maintenance,  389 

2.  may  be  conditional  unless  provisions  repugnant,  328 

donatio  mortis  causnj  ib. 
must  not  create  invalid  estate,  ih. 

3.  possession  must  be  given,  329 

principle  of  the  rule,  332 
what  possession  sufficient,  329 

4.  donee  must  he  in  existence,  unless  in  womb,  or  person  to  be  adopted 

under  authority,  ib. 
gift  to  a  class,  of  whom  some  cannot  take,  ib. 

5.  to  a  person  valid,  though  made  luider  mistake  as  to  his  capacity  to 

perform  obsequies,  167 
See  Religious  Endowment. 

6.  of  a  man's  whole  property  when  forbidden,  384 

See  Woman's  Estate. 

GOTRAJA  8APINDAS, 

who  are,  424,  426,  453 

females    after   marriage   continue  to  be  in  Western  India,  453,  464, 
501,529 

GOVERNMENT, 

consent  of,  or  notice  to,  not  necessary  in  case  of  adoption,  117,  135 
unless  landholder  is  under  Court  of  Wards,  98,  117 
See  Escheat. 

GRANDFATHER  AND  GREAT-GRANDFATHER, 
may  be  sued  for  partition,  396 
See  Sucx:es8I0N,  1,  20 

GRANDMOTHER    AND    GREAT-GRANDMOTHER.       See   Pabtitiok,  9; 
Succession,  9,  20 ;  Woman's  Estate,  3 

GRANDNEPHEW.    See  Succession,  1, 19 

GRANDSONS  AND  GREAT-GRANDSONS, 

included  under  term  "  issue,"  460 

their  right  to  a  partition,  395,  397 

position  as  sapindas,  424,  4^7 

anterior  to  religious  principle,  438A 
See  Succession,  12,  20 

GUARDIAN, 

sovereign  is,  2^  parens  patria,  189 
order  of  relations  entitled  to  be,  ib. 
mother  is  of  illegitimate  child,  192 
entitled  to  custody  of  minor,  190 

result  of  change  of  religion,  190,  191 
when  his  acts  bind  his  ward,  193 
extent  of  his  own  liability,  194 
See  Minor. 

GUDHAJA, 

one  of  the  subsidiary  sons,  63,  70 

HALFBLOOD, 

males  of,  postponed  to  those  of  whole  blood,  482-^484,  486. 
in  case  of  succession  after  re-unidn,  502 

to  woman's  estate,  576,  577.  579 
where  sisters  succeed  to  brothers,  454 
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HALHED'S 

Gentoo  Code,  32 

HRIR.    See  Debts;  Inheritance;  Maintenance;    Succession. 
HERMIT, 

fact  of  becoming,  amounts  to  civil  death,  422,  B06,  517 
his  secular  property  vests  at  once  in  his  heirs,  606 
special  rules  of  succession  to,  ib. 
his  religious  property  passes  by  custom,  364 
HINDU  LAW, 

its  nature  and  origin,  1 — 13 
Sanskrit  writings  not  of  universal  authority,  2 
agrees  substantially  with  actual  usage,  3 
founded  on  customs  earlier  than  Br^manism,  5 
later  religious  development,  11 
Brahmanism  not  the  basis  of  communal  system,  8 
or  law  of  inheritance,  9 
or  practice  of  adoption,  10 
has  modified  early  usages,  12 
should  be  cautiously  applied  to  non-Brahmanical  tribes,  11,  13 
See  SouECEs  of  Hindu  I^w  ;  Custom. 

HUSBAND.    See  Adoption,  2,  3;  Maintenance,  4,  7;  Woman's  Estate, 
5,  14 

IDIOT, 

marriage  of,  improper  but  valid,  84 
See  Exclusion,  2 

ILLEGITIMATE 

offspring  of  European,  by  what  law  bound,  66 
mother  is  guardian  of,  192 
entitled  to  maintenance,  374 
rights  of,  on  partition,  399 

See  Succession,  13, 18 

IMMORALITY.    See  Chastity  ;  Customary  Law. 

IMMOVABLE  PROPERTY.    See  Alienation,  3  ;  Woman's  Estate,  14 

IMPARTIBLE  PROPERTY, 

where  property  is  recognized  as  such,  50, 392,  393 

may  be  joint  in  other  respects,  252 

liable  for  maintenance  of  other  members,  382 

how  dealt  with  on  partition,  392,  393 

mode  of  descent,  461 

taken  by  senior  widow  or  daughter,  468,  475 
eldest  living  daughter's  son,  478 
See  Alienation,  4 

INCONTINENCE.    See  Chastity. 

INFANT, 

in  womb  may  be  the  object  of  a  gift,  329 
his  right  after  a  partition,  396 
will  devest  ewtate  of  inferior  heir,  422 
See  MiNOE. 

INHERITANCE.    See  Succession. 

only  applies  to  property  held  in  severalty,  421 
each  male  heir  becomes  head  of  new  stock,  ib. 
descent  always  traced  back  to  last  male  holder,  ib. 

See  Woman's  Estate. 
never  in  abeyance,  422,  516 
taken  by  person  who  is  next  of  kin  at  death,  ib. 
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on  his  own  merits,  and  not  through  another,  432,  465,  616 
never  deveeted  by  after-bom  heir,  422,  616 

onless  conceived  before  or  adopted  after  death,  ib. 
arises  on  civil  death,  422,  606,  616 

IN8ANB.    8ee  Exclusion,  2 

ISSUE, 

includes  great-grandsons,  460,  488 

See  Alisnation  ;  Joint  Family  ;  Succession,  12,  20 

JAOANNATHA'S  DIGEST, 

conflicting  opinions  on,  32 
represents  Bengal  opinion,  ib, 

JAINS, 

do  not  respect  Yidas,  or  perform  tkradhi^  44 
secular  character  of  adoption  among,  93 

See  Adoption,  4,  6, 7 
law  of  inheritance  not  founded  on  religious  offerings,  439 
See  Succession,  10 ;  Woman's  Estate,  6 

JAT8.    See  Punjab. 

JIMUTA  YAHANA.    See  Data  Bhaoa. 

JOINT  FAMILY: 

1.  not  limited  to  Aryan  races,  8 

evolved  from  patriarchal  family,  204 
or  from  polyandrous  group,  206 
position  of  father  as  head  of,  differs  from  that  of  patriarch,  204 

2.  presumption  in  favour  of  union,  241,  261 

passes  by  survivorship,  not  succession,  243 
effect  of  representation,  id. 
difference  under  Bengal  mtem,  id. 
8.  coparcenary  a  less  extensive  body  than  members  of,  242 
how  constituted  and  limited,  244 
distance  from  common  ancestor  not  the  test,  246, 246 
obstructed  and  unobstructed  property,  247 
4.  their  property,  248—269 

See  Pbopbbtt;  Self-acquisition. 
presumption  that  property  is  joint,  261 — 263 
6.  mode  of  enjoyment — Malabar,  Benares,  Bengal,  264 
powers  of  manager,  266 
right  of  ordinary  member,  266, 271 
to  require  account,  261(6 — 267 
to  claim  a  share  of  income,  264,  266,  268 
special  arrangement  for  share  and  account,  266, 269,  394 
6.  all  members  must  be  parties  to  transaction  affecting,  270 
suits  by  one  co-sharer  against  the  others,  id. 
one  may  sue  for  special  injury  to  himself,  ih, 

cannot  alter  property  without  consent  of  others,  271 
may  be  a  tenant  of  joint  property,  272 

rent  only  payable  by  express  agreement,  id. 
See  Pabtition;  Rb-union. 

JOINT  PROPBRTT.    See  PBOPBBTT. 

JUDICIAL  DECISIONS 

at  first  followed  the  pundits,  38 
subsequent  influence  of  the  English  judges,  id« 
result  of  inquiring  into  actual  usage,  89 
See  Dbcbbbs. 
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KANINA, 

one  of  the  subsidiary  sons,  68, 70 

KH0JAH8, 

customs  of,  64 

KING.    Bee  Esoheat  ;  GK>yEBNifEi7T  ;  Guardian. 

KRITA, 

one  of  the  subsidiaiy  sons,  63,  73 
now  obsolete,  74,  92 

KRITRIMA, 

form  of  adoption,  prevails  in  Mithila,  181 

obsolete  elsewhere,  ib, 

resembles  system  in  Jaffna,  187 

alleged  reason  for  its  continuance,  181 
description  of,  182 
no  fiction  of  new  birth,  184 
adopted  son  must  consent  in  life  of  adopter,  183 

be  an  adult,  i^. 

no  restrictions  as  to  choice  except  caste,  183,  184 
sister*s  or  daughter's  son  may  be  taken,  184 

his  rights  of  inheritance,  185,  186 
woman  may  adopt  to  herself,  186 

not  to  her  deceased  husband,  99, 181 
no  ceremonies  essential,  187 

KSHBTRAJA, 

one  of  the  subsidiary  sons,  63,  66 

LAME.    8ee  Exclusion,  2 

LEPA, 

or  divided  offering,  424 

LEPER, 

his  capacity  to  adopt,  97 
See  Exclusion,  2 

LEVIRATB.    See  Polyandby. 

LIMITATION, 

statute  of,  in  case  of  adoption,  144—146,  667 

partition,  411 
alienation  by  widow,  668 
declaratory  suit,  ib, 

widow  cannot  sell  estate  to  pay  debts  barred  by,  643 

LUNATIC, 

marriage  of,  improper  but  valid,  84 
See  Exclusion,  2 

MADHAVA, 

author  of  Daya  Vibhaga,  27 

MAIDEN, 

her  property,  564,  666 
its  devolution,  572 

MAINE,  Sir  H.  8., 

cited,  2,  9,  88, 198, 199,  202.  284,  412,  488,  624 
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MAINTENANCE, 

persons  who  are  entitled  to,  374 

1.  whether  liability  is  independent  of  assets,  375 

chastity  required  in  c&se  of  widow,  374,  380 
extent  of  widow's  right,  375  —377 

to  alimony  out  of  family  house,  376 

to  residence  in  family  house,  388 

not  bound  to  reside  with  husband's  family,  381 

2.  infant  son  entitled  to,  375 

case  of  adult,  who  is  unable  to  support  himself,  378 

3.  aged  parents  entitled  to,  375 

4.  wife  can  only  claim  from  husband,  375,  379 

bound  to  reside  with  him,  380 

unless  for  justifying  cause,  ib. 

her  right  to  pledge  his  credit,  i^. 
result  of  her  unchastity,  ib. 

6.  mode  of  estimating  amount,  383 

when  stridhanum  deducted,  ib. 
arrears  awarded  from  demand,  ib. 
whether  coparcener  can  sue  for,  382 
usually  allotted  only  for  life,  3lK) 
€.  is  a  charge  on  heir  in  possession,  382 
king  or  rajah  liable  for,  ib. 
does  not  bind  purchaser,  385 

unless  notice  of  lien  created,  386 
what  amounts  to  lien,  ib. 
debts  take  precedence  of,  387 

7.  husband  cannot  deprive  wife  or  widow  of,  389 

liability  of  donee  or  deyisee  for,  ib. 

MALABAR  TARWAAD, 

polyandrous  character  of,  200,  205 
rule  as  to  self-acquisitions,  214 
no  right  to  a  partition,  215 
members  have  no  right  to  an  account,  264 
only  entitled  to  maintenance,  271 
their  consent  necessary  to  a  sale,  548 
succession  through  females,  440 
management  in  eldest  male,  ib. 

MANAGER.    See  Alienation  ;  Joint  Family. 

MAN  IT. 

authority  and  authorship,  20 

supposed  age,  21 

present  version  not  the  original,  ib. 

inronslKtencies  and  contradictions,  21,  82,  86 

MARAVERS.    See  Southebn  India.  j 

MAROOMAKATAYEM.     See  MALABAR.  \ 

MARRIAGE,  | 

1.  usages  set  aside  as  immoral,  51 

anomalous  state  of  early  law,  57,  62 

See  Polyandry  ;  Niyoga. 
early  loosencKt*  of  tie,  61 

2.  eight  forms,  75 

antiquity  of  disapproved  forms,  76 

Rakshana,  Pis,qcha,  Gandharva,  ib, 
Asura  and  Arsha  fonns  of  purchase,  77 

dowry  originates  in  ('ulk4i,  ib. 
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origin  of  approved  forms.  78 
all  bat  Brahma  aud  Asura  obsolete.  79 
whether  Gandharva  survives  /  ib. 
presumption  as  to  form,  ib. 

3.  who  may  dispose  of  bride,  80 

4.  who  may  intermarry  ;  forbidden  affinities,  81 

exogamy  and  endogamy,  ib. 

persons  of  different  castes  might  marry  formerly,  82 

now  forbidden,  83 
capacity  for  marriage  ;  eunuchs,  idiots,  84 
6.  change  of  law  as  to  polygamy,  86,  380 

second  marriages  and  divorce  of  women,  86 

early  Sanskrit  law,  i*. 

non-Aryan  usage,  87 

recent  legislation,  472 

6.  distinct  from  betrothal,  88 

betrothal  not  final ;  remedy  for  breach,  ib, 
ceremonies  which  constitute  a  final,  ib, 
is  binding  though  irregular,  89 

how  enforced  ;  custody  of  wife,  ib. 

7.  in  general  a  bar  to  adoption,  123,  124 

not  in  Western  India,  126 

8.  its  form  determines  devolution  of  a  woman's  property,  676,  677 

MAYR,  DR., 

cited,  206,  213,  419,  438,  446,  663,  664,  674 

MAYUKHA, 

its  age  and  authorship,  28 

paramount  in  Guzerat  and  Island  of  Bombay,  ib, 

doctrine  of,  as  to  descent  of  stridhanum,  629,  630,  681 

Mclennan,  mr., 

cited,  67,  69,  60,  69,  76,  81,  205,  438 

MEMON  CUTCHEES, 

customs  of,  64  » 

MENDICANT,  religious.     See  Hebmit. 

MINOR, 

1.  different  periods  of  minority,  98,  188 

now  fixed  by  statute,  1^8 
capacity  of  to  adopt,  98,  102 

tiee  Adoption,  7 
custody  of,  vests  in  guardian,  190 

effect  of  change  of  religion  of  guardian,  190 

of  minor,  191 

2.  his  contracts.  193 

bind  those  who  deal  with  him,  ib. 

equities  on  setting  aside,  ib. 
decrees  against,  when  binding,  194 

See  Guardian;  Court  of  Wards. 
unable  ♦o  make  a  will,  338 A 
may  take  under  will,  358 
bound  by  partition  if  fairly  made,  400 
when  he  may  claim  a  partition,  ib. 
entitletl  to  maintenance,  376,  378 

MIRASIDARS, 

represent  Vilhige  Community  in  Madras,  198  . 
their  privileges,  ib. 
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MITAKSHARA, 

its  age  and  aathonliip,  26 
exuot  of  iu  aathority,  26f  28 

grinciples  of  law  of  suocesdon  under,  433 
a  doctrine  aa  to  atridhanum  examined,  524 

MITHILA, 

extent  of  district ;  authorities  which  gorem  it,  29 

MITBA  MISRA, 

author  of  Viramitrodaya,  28 

MOBTOAGE.    See  Alienation  ;  Woman's  Estatb,  3,  4,  6 

MOTHER, 

her  rights  as  guardian  of  legitimate  child,  189 

lost  by  marriage,  ib. 

or  by  conversion,  190 
as  guardian  of  illegitimate  child,  192 
adopted  son  succeeds  to  her  property,  115 

whether  he  inherits  to  her  fiunily  7  149 — 156 
See  Pabtition,  2,  9  ;  Suocbssion,  9, 17  ;  Woman's  Bstatk,  2,  3 

MOVABLE  PBOPEBTT.    See  Alienation,  3 ;  Woman's  Estate,  6, 14 

MUHAMMEDANISM.    See  Contert. 

NAIB8, 

polyandry  among,  58«  205 
Tillage  communities  unknown  among,  200 
their  system  excludes  patriarchal  family,  205 
See  Malabar. 

NANDA  PANDITA, 

author  of  Dattaka  Mimamsa,  30 

NABADA, 

his  supposed  age,  and  modem  tone,  23 

work  founded  on  early  edition  of  Manu,  ib. 

NATBA, 

or  second  marriage  of  widows,  87 

NECESSITY.    See  ALIENATION,  5  ;  Woman's  Estate,  6 
NEPHEWS.    See  Succession,  1, 19 

nilakantha, 

author  of  Mayukha,  28 

NISHADA, 

one  of  the  subsidiary  eons,  63, 71 

NIYOGA, 

nature  and  origin  of,  65 — 67 

the  leviraU  only  a  single  instance,  67 

rules  and  restrictions,  ib, 

not  a  suryival  of  polyandry,  68 

differs  from  marriage  with  brother's  widow,  69 

analogy  between  and  adoption,  106, 107,  111 

its  influence  in  forwarding  widow's  succession,  448 

OBSTBUCTED  PBOPEBTY, 
meaning  of  the  term,  247 
heir  to,  has  only  a  contingent  interest,  248 
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ONLY  SON.    Se6  ADOPTION,  7 

ORISSA, 

stated  to  be  goremed  by  Bengal  law,  11 

OUTCAST.    See  Exclusion,  2 

PANDAVA  PRINCES, 
legend  of  the,  60 

PARA8AVA, 

one  of  the  subsidiary  sons,  6S 

PARENTS, 

entitled  to  be  maintained  when  aged,  S7ft 
See  SUOCBBSION,  17,  20 

PARTITION, 

1.  unknown  in  Malabar  and  Canara,  216 

originates  from  self -acquisition,  216 
fostered  by  Brahmans,  ib, 
gradual  progress  of  right,  217 

2.  originally  none  during  life  of  father,  ib. 

or  mother,  218 
finally  allowed  by  Benares  law,  217,  219,  220,  895 
not  in  Bengal  during  father's  life,  221,  896 
allowed  during  life  of  mother,  222 
8.  all  coparcenary  property  is  subject  to,  391 
ancestral  moTable  property  liable,  ih. 
things  indiyisible,  now  dealt  with,  392 
property  descendible  to  one  member,  not  liable,  898 
its  income  and  sayings  when  partible,  ib, 
may  be  taken  into  a  partition,  ib, 
mode  of  calculating  amount,  394 
4.  all  coparceners  may  sue  for,  396 
male  issue  under  Mitakshara,  ib, 

unless  immediate  ancestor  still  alire,  89T 
not  in  Bengal,  396 

right  of  sons  bom  after  partition,  396 
passes  by  representation,  397 

difference  of  Bengal  law,  398     . 
illegitimate  sons  of  higher  classes  not  entitled,  899 
otherwise  among  Sudras,  ib, 
6.  minority  or  absence  not  a  bar,  400 

may  be  opened  up  if  unfair,  ib. 
minor  can  only  sue  for  on  special  grounds,  ib, 

6.  rights  of  women  to,  under  early  law,  401 

obsolete  in  Southern  India,  402,  406 
stand  higher  in  Bengal,  403 

7.  wife  cannot  demand  ^m  husband,  401 

her  share  on  partition  by  him,  401 — 403 
unmarried  daughter's  share,  401 

now  reduced  to  marriage  and  maintenance,  406 
effect  of  between  seyeral  daughters,  coheiresses,  476 

8.  widow  not  entitled  to  share  in  Southern  India,  402 

whether  in  Bombay,  doubtful,  ib, 
eren  without  sons  entitled  in  Benares,  ib. 
otherwise  in  Bengal,  403 

unless  husband  without  issue,  ib. 
effect  of  between  seyeral  widows,  coheiresses,  469 

9.  mother  not  entitled  to  share  in  Southern  India,  402 

Q  Q 
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her  rights  in  Benares  and  Bombay,  402 

stepmother  only  excluded  in  Bengal,  402,  403 
in  Bengal  cannot  enforce  partition,  403 

when  entitled  on  partition  by  others,  ib. 

what  amount  c^  share,  404 

only  out  of  husband's  property,  406 
rights  of  grandmother,  401,  404 

great-grandmother,  404 

10.  strangers  cannot  sue  for,  407 

may  compel  their  transferor  to  divide,  ih, 

11.  disqualified  heirs  not  entitled  to  share,  408 

their  issue  may  sue,  ib, 

effect  of  remoTal  of  disability,  ib. 

12.  result  of  fraud  in  barring  right,  409 

13.  direction  forbidding  or  postponing  invalid,  410 

compelling,  how  far  l^al,  416 
agreement  against,  how  &r  effectual,  ib, 
lapse  of  time  when  a  bar,  411 

14.  shares  must  be  equal,  412 

principle  of  representation,  397 
special  grounds  of  preference  obsolete,  412 
unequal  distribution  of  seli-aoquired  property,  413 
by  father  in  Bengal,  414,  415 
16.  may  be  by  some  members  only,  416 
all  should  be  made  parties,  ib. 

16.  should  embrace  all  the  property,  417 

unless  indivisible  or  out  of  jurisdiction,  ib, 
presumed  to  be  complete,  ib, 

portions  left  undivided  or  overlooked,  ib. 
when  distribution  will  be  opened  up,  ib, 

17.  circumstances  which  evidence  a,  418 

writing  unnecessary,  ib. 
intention  essentia],  ib, 
partial  severance  of  coparcenary  interest,  417 
complete  severance  of  interest,  but  not  of  property,  418 

result  as  to  property  left  undivided,  417,  418 

18.  property  taken  by  a  woman  under,  is  liable  to  usual  restrictions  on 

woman's  estate,  636 
unless  special  provision  to  contrary,  ib. 
See  Beunion,  1 

PARVANA  SHRADH, 
what  it  is,  426,  497 
is  the  link  between  agnates  and  cognates  in  Bengal,  426 

PAT, 

or  second  marriage  of  widows,  87 

PATRIARCHAL  FAMILY, 

its  origin  and  definition,  203 
one  of  the  earliest  forms,  202 
excluded  by  Nair  system,  206 
may  be  evolved  from  polyandrous  family,  ib. 
authority  of  father  in,  203 
transition  &om  to  Joint  Family,  204 
cases  in  which  it  is  checked,  201 

PAUNARBHAVA, 

one  of  the  subsidiary  sonsi  63,  70 
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PAYMENT, 

of  debt  most  be  proved,  305.  549 

PERPETUITIES, 

English  law  of,  not  applicable  to  India,  354 
creating  estate  unknown  to  Hindu  law,  void,  ib, 
for  religious  purposes  lawful,  361 

PINDA, 

or  funeral  cake,  424 

PISACHA, 

a  form  of  marriage,  75,  76,  79 

POLYANDRY, 

supposed  to  account  for  facts  in  marriage  law,  57 

its  existence  among  non- Aryan  races,  58 

doubts  as  to  its  prevalence  among  Aryans,  59 

evidence  of  it  among  early  writers,  60 

not  to  be  confounded  with  sexual  licence,  61 

the  l&virate  not  a  survival  of,  62,  68 

not  the  reason  for  marriage  with  brother's  widow,  69 

its  connection  with  origin  of  property,  205 

its  influence  on  position  of  women  in  family,  440 

POLYGAMY, 

not  the  universal  or  original  law,  85 

now  absolutely  at  discretion  of  husband,  85,  380 

POSSESSION.    See  Alienation,  12 ;  Gift. 

POSTHUMOUS  SON, 

boy  adopted  after  death  is  not,  178 
See  Infant. 

PRAJAPATYA, 

a  form  of  marriage,  75,  78 

PRECEPTOR, 

his  right  of  succession,  504 

PRESUMPTION, 

in  favour  of  adoption,  140 

family  union,  241,  261 

joint  property,  261—263 
against  reunion,  420 

payment  of  a  debt,  549 

PRIMOGENITURE, 

depends  on  usage  or  nature  of  estate,  49 

line  of  descent  by,  461 

arises  from  actual  seniority,  ib. 

PROPERTY, 

1.  early  law  of,  195 — 240 

corporate  character  of,  195 

three  forms  which  it  assumes,  196 
Mr.  McLennan's  view  of  its  history,  205 
transition  from  communal  to  individual,  206 — 208 
Sanskrit  writers  take  it  up  as  held  by  family,  209—211 

2.  different  theories  as  to  ownership  by  birth  ;  Benares  law,  225—227 

Bengal  law,  232,  325^ 
obstructed  and  unobstructed  property,  247 

Q  Q  2 
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PROPERTY— tf<m«nw«f. 

3.  joint  property  is  of  three  kinds,  248 — ^261 

ancestnil  property,  what  is,  248 

obtained  by  partition,  gift  or  devise,  249 

formerly  lost  and  recovered,  269 
jointly  acquired,  250 
thrown  into  common  stock,  251 
impartible  estates,  262 
See  AiiiKKATioN ;  Joint  Familt  ;  PABrmoxr ;  Sslf-Aoquisitiov. 

PROSTITUTION, 

how  far  recognized,  61, 180 

PUBLIC  POLICY.    See  Customabt  Law. 

PUNDITS, 

their  influence  in  adding  to  customary  rules,  12 
responsible  for  the  early  decisions  on  law,  88 
helped  to  develop,  the  written  law,  ib, 

PUNJAB, 

failure  of  Brahmanism  in,  8 

religious  doctrine  not  an  element  in  law,  ib. 

secular  character  of  adoption,  10,  93 

of  law  of  succession,  439 
Village  Communities  in  ;  their  three  forms,  8, 197 
right  of  pre-emption  among  villagers,  210 

to  forbid  alienations,  209 
second  marriage  of  women  allowed,  87 
restricted  rights  of  female  heirs,  622 

See  Adoption,  4,  6,  7,  9, 13  ;  Succession,  6, 10, 11 

PUPIL, 

his  right  of  succession,  604 

PURCHASER.    See  AuENATiON  ;  Maintenance,  6  ;  Pabtition,  10 

PUTRIKA  PUTRA, 

one  of  the  subsidiary  sons,  68,  72,  477 

RAESHASA, 

a  form  of  marriage,  75,  76,  79 

RELIGIOUS  ENDOWMENT, 

1.  favoured  by  Hindu  law,  369 

instances  of,  in  wills,  360 

made  by  holders  of  a  woman's  estate,  642 

not  forbidden  by  law  against  superstitious  uses  or  perpetuities,  961 

2.  property  of,  must  be  vested  in  trustee,  362 

trust  irrevocable  if  perfectly  created,  366 

not  where  donor  retains  control  over  fund,  363 
may  be  a  beneficial  ownership  subject  to  trust,  ib, 
or  absolute  transfer  of  entire  interest,  ib. 
8.  devolution  of  trust  by  terms  of  grant  or  usage,  364 
donor  or  heirs  may  be  trustee,  362,  364 
female  may  be,  364 
management  by  turns,  ib. 
where  failure  of  succession,  366 
powers  of  trustee,  363 

cannot  sell  his  office,  364 

4,  trust  void,  where  only  colourable,  361 
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RELIGIOUS  ENDOWMENT— w»«fiK*rf. 
saperviBion  of  founder,  S65 
enforced  by  scut,  ib, 
failure  of  its  objects,  ib, 

RELIGIOUS  PRINCIPLE, 

not  the  original  basis  of  Hindu  law,  5 

mode  in  which  it  grew  up,  ib, 

not  the  basis  of  the  law  of  adoption,  10,  98 

whether  required  as  a  motive  for  adoption,  107,  112—114 
regulates  Bengal  law  of  succession,  423—432,  436 

not  the  law  of  the  Mitakshara,  433 — 437 

nor  the  early  law,  438,  439 

nor  that  of  the  Punjab,  or  Jains,  439 
its  effect  in  restricting  inherited  estate  of  female,  622 

REPRESENTATION, 

how  far  it  extends,  244,  397,  398 

RESTITUTION, 

of  conjugal  rights,  89 

RETNAKARA, 

its  authority  in  Mithlla,  29 

REUNION, 

1.  who  may  re-unite,  419 

what  amounts  to,  420 
its  effect,  ib. 
presumption  is  against,  ib* 

2.  succession  after  a,  502 — 603 

right  of  son  or  brothers,  602 

sister,  453, 602 
how  reconciled  with  Benares  law,  603 

REVERSIONER, 

after  woman's  estate  has  only  a  contingent  interest,  479,  536 
effect  of  his  consent  to  her  acts,  646 
his  remedies  against  her  acts,  656-~66d 
declaratory  suits  by,  666 

RIWAZ-I-AM, 

its  value  as  a  record  of  usage,  42 


SAHODHA, 

one  of  the  subsidiary  sons,  63,  70 

8AKULYA.    See  Suoobssion,  1,  4,  21,  22 

BALE.    See  Alienation  ;  Woman's  Estate,  3,  4,  6 

SAMANODAKA.    See  Succession,  1,  4,  21 

8 APINDA.    See  Succession,  1 ,  4,  22 

8ARASVATI  VILASA, 

its  authority  in  Southern  India,  27 

BAUDAYIKA.    See  Woman's  Estate,  13, 14 

SAVINGS, 

right  of  holder  of  impartible  property  to,  268 
their  descent,  ib. 
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are  not  partible  daring  his  life,  393 
made  by  holder  of  a  woman's  estate,  637 — 640 
follow  &e  nature  of  the  estate,  whether  ancestral,  248 
or  stridhanum,  661 

SCHOOLS  OF  LAW, 

only  two  really  exist,  33 
causes  of  difference  in  law,  34 
See  Data  Bhaoa;  Malabab;  Mitakshara;  Mithila;  Punjab; 
Westebn  India;  Southebn  India* 

SECOND  MARRIAGES.    See  Mabriage,  5 

SELF-ACQUISITION, 

1.  unknown  to  patriarchal  family,  203 — 212 

its  origin  and  growth,  212 
originally  not  favoured,  213 
only  conferred  right  to  double  share,  ib. 
not  unlimited  power  of  alienation,  214 
See  Alienation,  2, 3 ;  Pabtition,  14 

2.  must  be  without  detriment  to  family  property,  213,  264, 267 

gains  of  science,  213,  266 

effect  of  education  or  'maintenance  from  joint  funds,  266, 266 
estates  conferred  by  government,  268 
savings  from  impartible  estate,  ib, 
recovery  of  ancestral  property,  269 

its  result  to  recoverer,  ib, 

3.  acquisitions  partly  aided  by  joint  funds,  260 

double  share  in  Bengal,  ib, 

4.  onus  of  proof,  where  property  is  claimed  as,  261 

conflicting  decisions,  262 
how  reconciliEible,  263 
6.  passes  to  widow  of  undivided  member  under  Mitakshara,  461 
6.  female  taking  by  inheritance  from  male  is  restricted  in  her  powers 
over,  662 
except  among  Jains,  ib, 

SIKHS.    See  Punjab. 

SISTER.    See  Reunion,  2  ;  Sucx?e8sion,  11,  23 ;  Woman's  Estate,  3 

SISTER'S  SON, 

his  rights  as  a  bandhu,  490--492 

position  as  an  heir  in  Beng^,  496 
See  Adoption,  6 ;  Ejutbdia. 

SLAVE, 

special  rights  of  father  over  son  by  a,  71 

meaning  of,  in  reference  to  illegitimate  son  of  a  Sudra,  463 

now  abolished  by  Act  V.  of  1843,  ib. 

SMRITIS, 

date  unascertainable,  16 

distinction  between  Sruti  and  Smriti,  16 

include  prose  and  verse  works;  former  generally  earlier,  16 — 19 

nature  and  origin  of  Sutras ;  their  peri(xL,  17 

relative  antiquity,  18 
works  included  in  Dharma-Sastras,  19 

See  Manu  ;  Yajnavalkta  ;  Nabada,  20—23 
secondary  redactions  of  verse  treatises,  24 
all  assumed  to  be  of  equal  authority,  26 
not  necessarily  applicable  to  all  Hindus,  11 
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SMRltl  CHANDRICA, 

its  age,  aathor^p,  and  authority,  27 

SONS, 

anomalous  state  of  early  family  law,  57, 62 
various  sorts  of  sons ;  table  of  their  order,  63 
necessity  for  a  son,  64 
owner  of  mother  was  father  of  child,  62,  65 
the  kshetraja  or  son  begotten  on  the  wife,  66 
the  gudhaja,  Jtanina,  sahodha  and  paiinarbhavaf  70 
the  son  oi  a  concubine,  71,  463,  464 
the  son  of  an  appointed  daughter,  72,  477 
all  but  legitimate  and  adopted  now  obsolete,  74,  92 
See  Adoption  ;  Alienation,  2  ;  Debts,  1 ;  NrrooA ;  Pabtition, 
2,  4, 14 ;  Polyandry  ;  Succession,  1, 12. 

SOURCES  OF  HINDU  LAW, 
authorities  referred  to,  14 
See  Smritis,  15—24;    Commentatobs,  25^32;  JUDICIAL   Deci- 
sions, 38,  39 ;  Schools  of  Law,  33—37;  Custom,  40—56 

SOUTHERN  INDIA, 

law  of  Smritis  not  binding  on  all  tribes,  2, 11,  44 
Aryans  and  Brahmans  of  secondary  influence,  6 
Tillage  communities  in,  8, 198 
governed  by  Mitakshara,  26 

other  authorities  of  local  origin,  27 
eyidences  of  polyandry,  50 
sale  of  wives  and  daughters,  61 
Asura  marriage  still  prevails,  79 
exogamy  and  endoguny  exist,  81 
second  marriage  and  divorce,  86 
secular  character  of  adoption,  93 
See  Adoption,  3,  4 

SOVEREIGN.    See  Escheat  ;  Guardian. 

SRIKRISHNA  TERKALANKARA, 

author  of  Daya  Krama  Sangraha,  31 

SRUTI  AND  8MRITI, 

distinction  between,  16 

STEPCHILDREN.    See  Half-blood. 

STEPMOTHER, 

her  right  to  be  a  guardian,  189 
does  not  succeed  to  stepson,  481 
her  rights  on  a  partition,  402 

STRANGER, 

his  right  to  compel  a  partition,  407 
of  succession,  504 

6TRIDHANUM, 

adopted  son  succeeds  to,  155 
when  deducted  from  maintenance,  383 
devise  of,  by  married  woman,  338a 
See  Woman's  Estate. 

STUDENT, 

succession  to  pioperty  of  professed,  ft06 
when  excluded  from  inheritance,  617 
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SUCCESSION. 

Prinviplei  of  in  ease  of  Males,  421 — i39 
See  IVHEBITAKCS. 

1.  Bengal  Lam,  founded  on  religions  offerings,  43S 
three  sorts  of  offerings,  424 

sapindas,  sakulyas,  samanodakas,  xb, 
theory  of  relationship  by  offerings,  ib, 
how  applied  to  females,  426 
diagram  ^plaining  system,  427 
3.  application  of  system  to  bandhos  or  cog^natea^  426 
aefinition  of  term,  id. 
bandhos  ew  parte  jpatemdy  428 

matemd,  429 
enumeration  not  exhaustive,  430 

3.  rules  for  precedence  of  heirs,  432, 

cognates  and  agnaies  mixed  together,  tb. 

4.  Mitakshara  ignores  religious  principle,  433 

'^sapinda**  denotes  afinity,  434 

includes  sakiUyas,  435 
tests  heirship  by  nearness  in  male  line,  436 

cognates  come  in  after  agnates,  ih. 
bandhus  have  no  relation  to  offerings,  437 

three  sorts  rank  by  affinity,  ih, 

females  included  in  Bomliay,  ih. 

6.  Early  Law,    Inheritance  and  duty  of  making  oflterings  went  by 
affinity,  438 
followed  analogy  of  coparcenership,  438A 

why  direct  line  ceased  with  great-grandson,  ib» 
cognates  originally  not  heirs,  438 

their  offerings  carried  no  right  of  heirship,  439 
how  their  claim  arose,  ib, 

6.  Punjab,  Sikhs,  and  Jains  conform  to  Mitakshara,  ib, 

religious  principle  unknown,  ib, 

Prvneiple$  of  in  ease  qf  Ihnales,  440—469 

7.  rights  of  women  in  polyandrous  families,  440 

in  early  joint  family,  ib. 
originally  not  heirs,  ib. 
only  under  special  text,  ib. 

except  in  Western  India,  452,  454 
their  right  as  heirs  arose  from  claim  to  maintenance,  441 
in  Western  India  do  not  lose  their  rights  by  marriage,  464 

8.  daughter  at  first  inherited  as  appointed,  442 

afterwards  on  principle  of  consanguinity,  ib, 
religious  grounds  subsequent,  443 

different  principles  of  precedence,  ib, 

9.  mother  and  grandmotner,  444 

different  grounds  of  claim,  ib. 
10.  widow  recognized  more  recently  as  heir,  446 
at  first  only  entitled  to  maintenance,  446 
property  set  aside  for  this,  447 

influence  of  the  niyoga,  448 
only  inherits  to  separate  estate,  449 

except  in  Bengal,  450 

and  sometimes  in  Punjab  and  among  Jains,  449 
takes  it  even  in  undivided  ftunily,  451 
reasons  subsequently  given  for  her  succession,  452 
only  inherits  to  property  left  by  her  husband,  ib. 

except  in  Western  India,  ib. 

not  in  place  of  a  disqualified  husband,  514 
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partially  or  wholly  excluded  in  Punjab,  462 

11.  sister  has  no  religious  efficacy,  463 

not  an  heir  by  express  texts,  ib, 
admitted  as  such  in  Bombay,  464,  601 

also  half  sister,  ib. 
excluded  in  Bengal,  466 

and  by  Benares  authorities,  466A 

and  in  Punjab,  466 
recently  admitted  in  Madras,  467 

discussion  of  the  decision,  468, 469 
her  rights  after  a  re-union,  602 
Order  o/yiGO -506 

12.  issue  includes  grandsons  and  great-grandsons,  460 

all  take  at  once,  and  why,  ib. 

their  rights,  where  property  is  impartible,  461 

13.  illegitimate  sons  of  higher  classes  are  not  heirs,  462 

may  inherit  when  Sudras,  ib. 
whether  mother  must  be  a  slave,  463 

connection  must  be  lawful,  464 
probably  continuous,  ib. 
extent  of  his  rights  where  other  heirs,  466 — 466 

whether  he  excludes  widow,  ib. 
do  not  inherit  to  collaterals,  467 

may  to  mother,  or  each  other,  ib. 

14.  widow  ;  where  several  all  take  jointly,  468 

senior  takes  impartible  property,  ib, 

manages  the  whole,  ib. 
they  cannot  effect  partition,  469 

except  as  matter  of  convenience,  ib. 
have  a  right  to  separate  enjoyment,  ib. 
chastity  essential  to  vesting  of  estate,  470,  609 

want  of,  does  not  devast  it,  470,  471 
second  marriage  now  lawful,  472 

what  rights  forfeited  by  it,  ib. 
16.  daughter  sometimes  excluded  by  custom,  478 
by  incontinence  or  physical  defect,  ib. 
only  inherits  to  her  o¥rn  father,  ib. 

except  in  Western  India,  601 
order  of  precedence  where  several,  474 

take  jointly,  476 

no  right  to  partition,  ib. 
eldest  takes  impartible  property,  ib. 

16.  Daughter's  son,  reason  for  his  position  as  heir,  477 

never  takes  till  after  all  admissible  daughters,  478 

sup[>o8ed  exception  in  Bengal,  476, 478 
several  take  j^ct*  capita^  478 

eldest  of  all  takes  impartible  property,  i^. 
has  no  vested  interest  before  death,  479 
is  a  new  stock  of  descent,  ib. 
daughter's  grandson,  or  daughter's  daughter  not  an  heir,  ib, 

17.  parents,  difference  as  to  their  priority,  480 

mother  excluded  by  incontinence,  481 

not  by  second  marriage,  ib. 
stepmother  not  entitled,  ib. 

18.  brothers,  whole  before  half-blood,  482,  602 

even  in  Bengal,  when  undivided,  483 
undivided  before  divided,  ib. 
illegitimate  succeed  to  each  other,  ib. 

19.  nephews  never  take  where  there  are  brothers,  484 


602  INDEX. 

^VCCESSIO^—continned, 

except  under  Majokha,  where   thoee  of  the  whole  take  before 

brothers  of  half-blood,  482,  484 
sons  of  brother  who  has  taken,  represent  him,  484 

and  take^»^  Hirpe»^  485 
take  on  their  own  account  per  capita^  ib, 
have  no  vested  interest,  ib, 

under  Mayukha  share  with  brothers,  484 
after-bom  will  not  derest  estate,  486 
grandnephews  succeed  in  default  of  nephews,  486 
same  rules  of  precedence  as  brothers,  484,  486 

20.  grandfather's  and  great-grand&ther's  line,  488 

precedence  as  between  parents,  ib, 
followed  bj  their  issue,  ib, 

21.  sakuljasand  samanodakas  under  Benares  law,  489 

priority  between  ascendants  and  descendants,  ib, 

22.  bandhus  under  Mitakshara  follow  all  the  above,  436, 490 

otherwise  under  Bengal  law,  432,  496 
right  of  sister's  son  as  such,  490-— 492,  616 

grand-uncle's  daughter's  son,  493 
prececlence  of,  under  Mitakshara.  494 

Daya  Bha^  496 
their  priority  in  Bengal  as  regards  sapindas,  496 

sakulyas,  498 
ex  parte  matemdf  their  position  in  Bengal,  600 

23.  Bombay  law  peculiar  in  admitting  female  heirs,  601 

case  of  sister  and  stepsister,  ib, 
widow  of  male  who  has  not  taken,  t^. 
daughter  and  niece,  ib, 

24.  of  pupil  or  preceptor,  604 

fellow  trader  or  King,  604,  605 

See  EacHEAT ;  Exclusion  ;  Hsbmit  ;  Bx-uinoH,  2 ;  Woman's 
Estate. 

SUDRA8, 

supposed  to  be  the  aborigines,  82 
marriages  of  with  higher  castes,  t^. 
Asura  marriage  practised  by,  79 

See  Adoption,  6,  9, 12;  Pabtition,  4  ;  Succession,  13 

SUPERSTITIOUS  USES, 
trusts  for  lawful,  361 

See  Religious  Endowment. 

SURVIVORSHIP, 

not  succession,  prevails  in  joint  ftunily,  243 

between  adopted  and  after-bom  son,  158 

takes  precedence  over  claims  of  creditor,  284 — 288 

of  donee  or  devisee,  313,  316 
right  to  a  share  passes  by  under  Mitakshara,  397 

SUTRAS, 

their  nature  and  origin  ;  probable  period,  17 
in  general  earlier  tlmn  works  in  verse,  19 
their  relative  antiquity,  18 

SWAYAMDATTA, 

one  of  the  subsidiary  adopted  sons,  63,  73 
now  obsolete,  74,  92 

TESTAMENTARY  POWER.     See  WiLL5. 
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THESAWALBMB, 

its  yalue  as  evidence  of  Tamil  usage,  42 

TIRHUT.    See  Mithila. 

TODAS, 

polyandry  among,  58,  205 

TRADER, 

his  right  as  heir  to  fellow-trader,  504 

TRUST, 

woman's  estate  is  not  held  as  a,  536,  537 

See  Benami  ;  Religious  Endowment  ;  Willb,  6,  7 

UNDIVIDED  FAMILY.    See  Joint  Family;  Patbiabchal  Family. 

UNOBSTRUCTED  PROPERTY, 
explanation  of  term,  247 
heir  to,  has  a  vested  interest,  248 

UPANAYANA, 

what  it  is,  and  time  for  performing,  122 
a  bar  to  adoption,  123,  124 

unless  (perhaps)  in  case  of  relations,  124 

and  in  Western  India,  125 

not  in  Eritrima  form,  183 

VACHESPATI  MISRA, 

author  of  Yivada  and  Yyavahara  Chintamani,  29 

VARADARAJA, 

author  of  Yyavahara  Nimaya,  27 

VA8ISHTA, 

relative  age  of,  18, 19,  21 

YICE.    See  Exclusion,  2 
YUNANESWARA.    See  Mitakshaba. 

YILLAGE  COMMUNITIES, 

not  limited  to  Aryan  races,  8 

three  forms  of.  in  the  Punjab,  197 

still  traceable  in  Southern  India,  198 

fiction  of  common  descent,  199 

extinct  in  Bengal,  Western  and  Central  India,  198 

never  existed  among  Nairs  or  Hill  tribes,  200 

not  necessarily  connected  with  polyandry,  206 

their  rise  and  dissolution,  207 

right  of  members  to  forbid  alienation,  209 

enforce  pre-emption,  210 

YIRAMITRODAYA, 

age,  authorship,  and  authority,  28 

YIYADA  BHANGARYANA.    See  Jaoannatha. 

YIYADA  CHANDRA, 

its  authority  in  Mithila,  29 

YIVADA  CHINTAMANI, 

age,  authorship,  and  authority,  ib. 
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VIVADARNAVA  SETU, 

Halhed's  Gentoo  Ckxie,  33 

VYAVAHARA  CHINTAMANI, 
age  and  authorship,  29 

VYAVAHARA  NIRNAYA, 

its  authority  in  Southern  India,  27 

WARD.    See  Ck)t7BT  OF  Wabds  ;  Guabdian  ;  MnroB. 

WASTE, 

by  heiress  in  possession,  what  amounts  to,  555 
may  be  restrained  at  suit  of  reversioner,  ib, 
not  a  forfeiture  of  her  estate,  ib. 
may  result  in  her  dispossession,  ib. 

WESTERN  INDIA, 

evidence  of  customary  law,  3,  39 

works  of  authority,  28 

distinctive  doctrines ;  rights  of  females,  36,  437,  452—454,  473,  501 

adoption  by  widows,  37,  99,  115 
Asura  marriages  recognised,  79 
divorce  and  widow  marriage  allowed,  87 
secular  charactor  of  adoption,  93 
See  Adoption,  6,  7, 12  ;  Suocbssion,  7,  10,  11,  19 

WHOLE  BLOOD.    See  Half  Blood. 

WIDOW, 

formerly  allowed  to  remarry,  86 
also  by  local  usage,  87 
now  by  statute,  472 

excluded  from  succession  as  a  daughter,  443,  474 
See  Adoption,  3,4,  6,  15 ;  Maintbnancb.  1,  7  ;   Pabtition,  8  ; 
SuccBssioN,  10,  13,  14 ;  Woman's  Estate. 

WIDOWER.    See  Adoption,  2 

WIFE.    See  Adoption,  2,  6  ;  Kbitrima  ;  Maintenanoe,  4,  7 ;  Mabbia&b  ; 
Partition,  7 ;  Will,  3 ;  Woman's  Estate. 

WILLS, 

1.  originally  unknown,  336 

not  specially  favoured  by  English  judges,  ib. 
originated  from  Brahmanical  influence,  337,  360 

2.  their  prK^^ress  in  Bengal,  338 

Southern  hidia,  339—340 
finally  established  by  Privy  Council,  341 — 342 
effect  of  their  decis!on,  343 
and  High  Court,  345 
Bombay,  346 
8.  testamentary  power  of  minor  or  married  woman,  338A 

4.  whether  power  of  devise  the  same  as  that  of  gift,  339,  342,  345,  347 

does  not  prevail  against  survivorship,  347--349 
absolute  in  Bengal,  353 

except  as  to  rights  of  maintenance,  389 

5.  devise  with  gift  over,  361 

donee  must  be  in  existence  at  death,  355 

6.  trust  for  successive  persons  valid.  363 

provided  purposes  are  legal,  and  donees  capable  of  tfiking,  355 

7.  estate  unknown  to  Hindu  law  invalid,  354 
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WILLS — continued. 

estate  tail  illegal,  354 

trusts  for  aocamulation,  356 

unlawfal  conditions  of  tenure,  356,  410 

postponement  of  estate,  ib. 

estate  left  in  abeyance,  ib. 

8.  heir  takes  what  is  not  yalidlj  devised,  355,  86T 

how  disinherited,  367 

9.  will  may  be  oral,  ib. 

except  in  cases  under  Hindu  Wills  Act,  ib. 
no  special  form  necessary,  ib. 
how  revoked,  ib. 

10.  construction  according  to  intention,  ib. 

what  creates  estate  of  inheritance,  ib. 
when  vague  or  illegal  disposition,  ib. 

11.  possession  not  necessary,  358 

idiot,  infant,  or  disqualified  heir  may  take,  ib, 

WOMAITS  ESTATE, 

inprcfferty  inherits  from  Males,  518—561 

1.  different  meanings  of  stridhanum  in  Mitakshara  and  Daya  Bhaga, 

518,  624,  568 

2.  two  qualities  of  estate  inherited  from  a  male,  519 

scanty  authority  in  early  writers,  620 
origin  of  restrictions  on  ab'enation,  521,  522 
dependent  condition  of  women,  521 
influence  of  religious  principle,  622 
8.  restrictions  apply  to  all  female  heirs,  523 
larger  rights  of  widow  among  Jains,  652 
text  of  Mitakshara  examined,  624 

held  not  to  apply  to  estate  of  widow,  525 
or  of  motner  or  grandmother,  ib, 
.    or  of  daughters,  626 

except  in  Bombay,  627 — 529 
Bisters  said  to  take  absolutely  in  Bombay,  532 — 534 
share  on  partition  subject  to  same  limitations,  535 
where  express  powers  of  alienation  are  given,  535,  540 

4.  nature  of  woman's  estate ;  she  is  not  a  trustee,  536,  537 

her  general  powers,  636 

acts  in  excess  invalid,  ib, 

bind  her  own  life  estate,  544 
has  full  power  of  enjoyment,  637 

may  not  waste  or  endanger  estate,  ib, 
represents  estate,  560,  559 

reversioners  bound  by  decree  or  Statute  of  Limitations  which 
binds  her  interest,  ib. 
unless  'decree  fraudulent,  ib, 
effect  of  declaratory  decree  against,  569 

5.  accumulations  made  by  husband  follow  his  estate,  588 

after  his  death  and  before  delivery  to  her,  ib. 
by  widow  herself  are  accretions  to  estate,  539 

unless  kept  apart  by  her,  ib, 

or  mere  cash  balances,  ib. 
where  she  has  received  power  to  appropriate  profits,  540 
their  descent  to  heirs  of  husband  or  of  herself,  539,  540 

6.  her  power  of  disposition,  636 

for  religious  or  charitable  purposes,  542 
family  ceremonies,  542,  543 
husbuid*s  debts ;  maintenance,  543 
necessary  purposes,  544 


606  INDEX, 

WOMAN'S   ESTATE— eontinwd. 

arrears  of  government  revenue,  645 

effect  of  her  extravagance  or  mismanagement,  ih, 
may  sell  part  of  estate,  though  possible  to  borrow,  ib, 

must  wait  for  necessity  or  pressure,  643,  646 
no  larger  power  of  over  seLf-acquisitions  inherited,  652 

except  among  Jains,  ib. 
nor  over  movable  property,  663 

unless  perhaps  in  Western  and  Southern  India,  and  in  Hithila, 
ib. 

7.  consent  of  reversioners  renders  transaction  valid,  646 

whose  consent  necessary  and  sufficient,  646,  647 

in  Malabar,  648 
how  evidenced,  ib, 

8.  onus  of  proof  where  her  acts  are  disputed,  649 

evidence  to  establish  their  validity,  ib, 

9.  effect  of  execution  for  personal  del^  of  heiress,  660 

for  debt  binding  estate,  ib. 

suit  must  be  framed  with  that  view,  ib. 
for  debt  of  last  male  holder,  661 

where  decree  obtained  against  him,  ib. 
heiress  sued  as  representing  him,  ib. 

10.  remedies  against  wrongful  acts,  664 

only  reversioners  can  sue,  ib. 
to  restrain  waste,  666 

what  amounts  to  waste,  ib, 

result  of  suit,  ib. 

none  for  acts  of  stranger,  ib. 

11.  declaratory  suits  to  ascertain  title  to  succeed  not  allowed,  666 

to  set  aside  adoption,  667 

or  alienation,  668 
are  at  discretion  of  Court,  667 
not  allowed  unless  refusal  would  injure  plaintiff,  668 

nor  for  collateral  purposes,  657 
their  effect  in  binding  third  puties,  669 
statute  of  limitation  in  case  of,  668 

12.  equities  on  setting  aside  acts  of  heiress,  660 

none  where  her  act  wholly  invalid,  ib. 
where  sale  in  excess  of  necessity,  ib. 

made  unnecessarily  to  pay  off  mortgage,  561 
in  property  not  inherited  from  males,  662 — 681 

13.  origin  and  growth  of  her  peculiar  property,  668 

earl^  texts  defining  it,  6iS6 

origin  and  meanings  of  9ulka,  77,  564,  666 

Sroperty  inherited  or  devised,  666, 669 
oes  not  involve  idea  of  being  at  her  exclusive  disposal,  568 
meanings  of  Tautaka,  Ayaut^a,  and  Saudayika,  667 
purchases  with,  and  savings  of,  follow  character  of  fund,  ib. 

14.  power  of  disposition  over  it,  668 — 671 

absolute  over  saudayika,  669 

except  land  given  by  husband,  671 
and  over  property  inherited  from  a  female,  569 
and  over  all  her  property  after  husband's  death,  570 
and  over  property  acquired  by  her  as  widow,  ib, 

subject  to  husband's  control  in  other  cases,  ib, 
but  not  to  that  of  any  other  person,  ib, 
lapses  to  him  by  her  death,  %h. 

restricted  in  case  of  land  given  by  husband,  571 
unless  express  powers  of  alienation,  ib. 

power  of  husband  to  appropriate,  669,  670 
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WOMAN'S  EQTATE-^ontimed. 

creditors  cannot  seice  it,  669 
principles  upon  which  it  passes,  572,  678,  675 
case  of  a  maiden's  property,  672 
descent  of  (^\k&  by  Benares  law,  77,  674 
different  rule  in  Bengal,  579 
of  Tautaka  by  Benares  law,  575,  576 

in  Bengal,  577 
of  gifts  snbsequent  and  the  husband's  gifts,  678 
according  to  the  Mitakshara,  ib, 
the  other  Benares  writers,  ib, 
the  Bengal  writers,  679 
of  property  received  from  a  father,  580 

according  to  Benares  school,  576 
of  all  property  not  otherwise  provided  for,  676,  681 
only  makes  one  descent  as  stndhanum,  628 
how  it  passes  on  second  descent,  681 
doctrine  of  Maynkha,  ib, 

WBITING, 

not  necessary  in  case  of  adoption,  100,  140 

alienation,  335 
wills,  357 

benami  transactions,  367 
partition,  418 

YAJNAVALKYA, 

age  and  anUiorship,  22 

YAUTAKA.    See  Woman's  Estatb,  13, 15 

ZEMINDARY.    See  Alienation,  4  ;  Impartible  Pbopebtt  ;  Pbimooeni- 

TUBE. 
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^ow  ready,  in  one  thick  volume,  8vo.,  price  3CXf.,  cloth  lettered, 

THE 

SUPREME  COURT  OF  JUDICATURE  ACTS 

1873,  1875,  &  1877: 

THE  APPtLLATE  JURISDICTION  ACT,  1876, 

AVD 

th£  rules,  orders,  and  costs  thereunder  : 

EDITED  WITH    NOTES,  REFERENCES,    AND    A    COPIOUS 

ANALYTICAL  INDEX. 

jjtconb  Cbition* 

EMBODYING  ALL  THE  REPORTED  CASES  TO  MICHAELMAS  SIHINGS,  1877, 

AND  A  TIME  TABLE. 

BT 

WILLLAM  DOWNES  GRIFFITH; 

Of  the  Inner  Temple,  Barrister-at-Law  and  a  Judge  of  County  Courts  ; 

Author  of  **  Griffith's  Bankruptcy,*  &c 

▲VD 

RICHARD  LOVELAND  LOVELAND, 

Of  the  Inner  Temple,  6arrister-at-Law ;  Editor  of  "  Kelyng's  Crown  Cases,* 
"  Shower's  Cases  in  Parliament,'*  and  "  Hall's  Essay  on  the  Rights  of  the 
Crown  in  the  Seashore,"  &c. 

JREVJEiVS. 

"  Otur  modem  reform  b  real,  and  it  i&  certainly  I  rank  of  an  Ezcnrsus  on  a  bcaa^  of  Lav.**— Zmv 
beneficent,  and  depending  as  it  does  mudi  upon  die  I   Maganm^  mid  Rtvitw, 
decisions  of  the  judges,  it  is  no  small  advantage  ,. ,,         ,       .  .    .       ...  ... 

that  it  U  10  ably  explained  by  such  authors  and  ^  condnued  populanty  should  not  aivait  tibs 

editors  as  Bit.  Griffith  and  Mr.  Loreland."— 7»r      ™«»5,P™<*»^  *P**  exhaustive  ocpootion  of  the 

Tim4i,  worldng  of  the  Supreme  Court  of  JiMlicature  Acts 

and  Orders,  we  can  only  say  that  it  will  not  'be 
because  the  editors  have  not  fulfilled  their  aim,  in 
rendering  it  a  sure  and  useful  guide  to  the  new  pto* 
cedure.**— /ruA  Lmm  Tmut. 

"  The  authors  deserve  the  gradtndft  and  appre- 
ciation of  those  who  consult  this  woric,  lor  (as  we 
have  often  observed)  references  to  cited  cases  to  mU 
the  audkorities  is  of  the  utmost  consequence  lo 
those  gentlemen  in  the  legal  profession  whose 
liln'ariesareofliquted  extent  This  work  it  h%Uy 
commendable  .  •  •  ,"—Law  youmoL 


**  Much  care  and  industry  have  been  shown  in 
the  collection  of  the  cases  and  the  arrangement  of 
the  book,  and  the  facilities  given  by  tlus  mode  of 
printing  enable  the  reader  to  find  his  way^  mdily  to 
any  part  of  the  Acts  or  Rulef  he  may  wish  to  con- 
sult.—^tf/iril^/v'  youTHoi, 

"  Mr.  W.  Downes  Griffith  amars  to  have  met 
widi  the  success  whidi  we  confidently  anticipated 
for  his  book  when  it  first  came  out.  His  system  of 
annotation  remains  fuller  than  diat  of  roost  of  his 
contemporaries,  and  rises  not  tmfiequendy  to  the 

"  Of  the  many  editions  of  the  Judicature  Acts  which  have  appeared,  there  is  certainly  none  whidi 
be  fairly  compswed  with  it.  The  ori^nal  portion  of  the  work— tne  editorial  notes — is  admirably  done.  It 
appears  to  embody,  as  stated  in  the  t^tle  page,  '  all  the  reported  cases  to  Michaelmas  sittings  1877,'  '^ 
tnese  cases  are  fully  and  clearly  digested;  but  ifa  addition  to  the  work  of  citation,  Che  editors  have 
supplied  a  large  amount  of  valOable  annotation  on  the  old  rules  of  pleading,  practice,  and  procedure,  ss 
affected  by  the  new.  We  may  refer  as  examples  to  the  Notes  on  Pleading,  p.  954 ;  Demurrer,  p.  s88: 
Pisoovery  and  Inspection,  p.  306 ;  and  Change  of  Parties,  p.  ^17.  A  cursorr  glance  at  these  notes  wM 
satisfy  anv  lawyer  as  to  the  value  of  the  woric  The  Time-taole,  which  contains  m  doubk  cohian  a  Ktt 
of  the  various  proceedings  in  an  action,  and  a  statement  of  the  time  limited  in  respect  of  each,  is  sure  to  be 
appreciated  by  the  practitioner.  The  Index,  which  extends  over  164  pages,  u  full  and  complete.*— 
A  tw  Ztaimnd  yurist. 
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Third  Edition,  in  8vo.,  1876,  price  2$s.,  doth, 

THE  ACTS 

RELATING  TO 

PROBATE,  LEGACY,  AND 
SUCCESSION  DUTIES. 

COMPRISING  THS 

36  GEO.  IIL,  Cap.  52 ;  45  GEO.  lit,  Cap.  28 ;  55  GEO.  Uh,  Cap.  184 ; 

AND  16  &  17  VICT.,  Cap.  51 ; 

WITH 

AN    INTRODUCTION,    COPIOUS    NOTES, 

AND 

REFERENCES 

To  all  the  Decided  Cases  in  England,  Scotland,  and  Ireland; 

AS  APPENDIX  OF  STATUTES,  TABLES,  AVS  A  PULL  IHSEX. 

By   ALFRED   HANSON, 

OF  THS  MIDDLE  TEMPLE,  ESQ.,   BARRISTER-AT-LAW  ; 
COMPTROLLER    OP    LEGACY    AND     SUCCESSION     DUTIES. 

5ri)irli  (Klritum, 

INCORPORATING  THE  CASES  TO  MICHAELMAS  SITTINGS,  1876. 

Reviews  of  Second  Edition, 

"  It  is  the  only  complete  book  upon  a  subject  of  great  importance,  but  which  docs  not 
come  within  the  regular  course  of  professional  study,  and  therefore  requires  to  be  read 
up  when  a  case  having  reference  to  it  comes  into  the  solicitor's  office. 
,  "  Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.    Hence  a  volume 
without  a  rivaL" — Law  Times, 

"  Since  Mr.  Hanson  produced  his  first  edition  he  has  been  appointed  Comptroller  of 
Legacv  and  Succession  Duties.  His  book  is  in  itself  a  most  useful  one  ;  its  author  knows 
every  m  and  out  of  the  subject,  and  has  presented  the  whole  in  a  form  easily  and  readily 
handled,  and  with  good  arrangement  and  clear  exposition." — Solicitor^  Journal. 

In  royal  8vo.,  1877,  P^ce  lox.,  doth. 
LES  HOSPICES  DE  PARIS  ET  DE  LONDRES, 

THE  CASE  OF  LORD  HENKT  SEYMOUR'S  WILL 

(WALLACE  V,  THE  ATTORNEY-GENERAL). 

Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 

late  Fellow  of  Trinity  College,  Cambridge. 


In  one  Tolume,  Svo,  1875,  pnce  28^^  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP; 

WmC  SPECIAL  REFERB^'CE  TO 

9^atter0  of  IBlftual  anH  €>ritamentatfon, 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF, 

AND  CONTAINING  IN  SXTBNSO, 

WITH    NOTES   AND   REFERENCES, 
THE  PUBLIC  WORSHIP  REGULATION  ^CT,  1874 ; 

THE  CHURCH  DISCIPLINE  ACt; 

THE  VARIOUS  ACTS  OF  UNIFORMIT^; 

THE   LITURGIES    OF   1549,    1552,   and    i^ 

COMPARED  WITH  THE  PRESENT  RUBRIC;  N 

THE    CANONS;    THE    ARTICLES; 

AND  THS 

INJUNCTIONS,  ADVERTISEMENTS,  AND  OTHER  ORIGIllL 

DOCUMENTS  OF  LEGAL  AUTHORITY. 

By    SEWARD     BRICE,    LL.D., 

OF  THE  INNER  TEMPLE,   BARRISTER-AT-LAW. 


\ 


i\ 


I 


"  To  the  vast  number  of  peopk  who  in  various  ways  are  interested  in  the 
working  of  the  Acty  Mr,  Bricks  volume  cannot  fail  to  be  welcome.  It  is  well 
conceived  and  carefully  executed"' — The  Times. 


"  Thb  excellent  compilation  of  the  law  relating  to 
a  subject  ofvery  great  interest  and  importance  .  .  . 
it  is  well  arranged ;  the  practitioner  wiH  find  all 
the  material  ready^  to  his  hand,  Mr.  Brice  having 
spared  no  pains  in  describing  the  i)rocedure  as 
elucidated  by  the  decisions  of  the  Privy  Council. 
In  Mr.  Brice's  work  the  ecclesiastical  practitioner 
and  the  church  authorities  will  be  provided  with  a 
reliable  guide  to  Church  Law  under  the  Act  of 
1874." — Law  Tim**. 

**  Dr.  Brice's  book  upon  the  Urw  relating  to 
public  worship  has  been,  as  may  be  supposed, 
specially  framed  for  the  use  of  clcrgjrmen,  church- 
wardens and  others,  interested  in  the  r^u^tion  of 
our  Church  services.  Here  there  is  condensed  in 
one  volume  all  the  material  for  the  guidance  and 
control  of  public  worship,  and  both  ecclesiastics 
and  la3rmen  can,  by  aid  of  the  indesc,  find  out  at  a 
glance  the  exact  state  of  the  law  as  interpreted  by 
the  highest  authorities  upon  any  given  point ;  and 
churchwardens  and  others  can  ascertain  the  exact 
steps  which  should  be  followed  by  those  who  desire 
to  put  a  stop  to  breaches  of  the  law.  The  woric 
deserves,  ana  will  no  doubt  have,  a  very  extensive 
sale." — Standard. 

*'  To  law  students  the  very  clear  ex^sOwn  of  the 
various  statutes  relating  to  rites  and  sacraments^ 
ceremonials^  vestments^  ornamentation^  eeclesias- 
tical  remedies  and  punishments^  the  jttrisdiction 
of  the  ordinary 1 6f*c.,  will  be  of  the  greatest  value* 
as  well  for  the  methodical  arrangement  which 
cMaraeferises  it.  as  for  the  erudition  disfiayed  in 
the  comments,  and  the  clearness  xndlutuiily  of  the 
styU^  in  which  they  are  couched.  SevenU  autho- 
ritadve  enactments  relating  to  public  worship,  and 
the  various  editions  of  the  articles*  are  giv«n  in 


extenso ;  and  the  numerous  cases  incidentally 
alluded  to  throughout  the  volume  are  alphab^caUy 
arranged  and  tabulated." — Momtng  Post. 

*'  Dr.  Brice's  large  and  learned  work  is  a  very 
complete  manual  for  its  ^\irposc."-^uardian. 

*'Dr,  Brtc/s  book  contains  a  great  ntsts  of 
information  on  ecclesiastical  maiters,  wkicA  must 
at  all  times  be  valuable  for  reference,** — Thb 
RXCORD. 

"  We  can  confidently  reconunend  the  treatise  to 
all  those  who  are  concerned  in  the  subject.  To 
students  it  will  be  useful  as  a  compendium  of  eccle- 
siastical law.  To  lawyers  it  will  be  a  handy  book 
of  reference.  To  clergymen  and  parishioners  it  will 
be  a  valuable  ^ide,  and  may  perhaps  prevent  some 
useless  litigation.  An  index  of  twentj^two  pages, 
and  a  table  of  upwards  of  300  cases,  tesdf^f  to  the 
labour  bestowed  upon  this  treatise ;  but  it  is  not  a 
mere  compilation,  and  only  an  author  who  has 
thoroughly  mastered  the  subject  could  hare  wrtttea 
the  book."— Z./»w  JounuU, 

"The  purpose  of  Mr.  Seward  Brice's  treatise  on 
'  The  Law  Relating  to  Public  Worship'  is,  as!«taied 
in  the  preface,  to  give  *  a  full  ex|>osition  of  the 
Law  of  Public  Worship,  in  so  far  as  it  concerns  the 
external  forms  and  cuitus  enforced  or  merely  per- 
missible by  the  rules  of  the  Church  of  England,' 
special  prominence  being  a^&igned  to  the  stibjects 
of  ornaments,  ceremonial,  and  vestments.  The 
work  is  very  carefully  and  thoroughly  done,  and 
includes  not  only  a  dear  account  twih  of  the  sob- 
siantive  law  and  of  the  means  of  enforcing  it.  bat 
the  text  of  the  pertinent  statutes  and  of  other  docu- 
ments bearing  upon  the  matter*  discussed."— ^Z^tftTf 
News, 
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In  ouc  thick  volume,  8vo.,  1873,  pnce  30*.,  cloth, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY; 
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Comprising  the  Bankruptcy  Act,  1869 ;  the  Debtors  Act,  1S69  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts ; 

With  tlie  Practice  on  Procedure  to  Adjudication,  Procedure 

to  Liquidation,  Procedure  td^^  Composition,  and  Procedure 

under  Debtors'  Summons,  Scales  of  Costs  and 

of  Allowance  to  Witnesses. 

Copious  Notes,  References,  and  a  very  full  Index.  Second  Edition.  By  Henry  Philip 
Roche  and  William  Hazutt,  Barristers-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 


From  THB  IiAW. 
"  The  aim  of  the  authors  in  writing;  this  book  has 
beetk  to  make  it  useful  to  the  profession,  and  in  this 
they  have  eminendy  succeeded.  Bringing  to  their 
task  a  long  and  varied  experience  of  Bankruptcy 
laws,  they  have  been  able,  froqpi  their  position  as 
Registrars  of  the  Court,  also  to  acquire  more  know- 
ledge of  the  practical  working  of  the  new  Act  than 
could  well  have  been  obtained  by  any  other  writer, 
however  gifted  and  industrious.  The  last  statute, 
which  by  itself  looked  so  simple,  has,  from  the 
number  and  complexity  of  the  rales  framed  there- 
\mder,  probably  surpassed  all  its  predecessors  in 
accumulating  a  mass  of  forms  and  ceremonies. 
Therefore  it  is  that  a  book  like  the  above  becomes 
absolutely  necessary,  more  especially  to  solicitors 
who  have  but  a  small  practice  in  Bankruptcy.  The 
portion  of  the  work  which  to  such  will  be  found 
most  useful,  is  that  on  the  practical  procedure ; 
where  they  will  find  plain  and  minute  directions  as 
to  setting  about  the  commencement  of  a  Bankruptcy 
or  Liquidation,  and  also  as  to  its  continuance  and 
conclusion.  There  is  also  a  ^pecisil  and  carefully 
written  chapter  on  Costs.  There  are  included  in 
the  work  «1I  the  statutes,  rules,  forms,  and  soUes 
of  costs,  which  can  be  wanted  in  a  Bankruptcy 
case  ;  while  the  Index  is  a  book  of  itself,  agid  seems 
unusually  complete.  The  tvpe  and  binding  could 
not  well  be  better.  Altogether  we  can  say  of  this 
book  that  it  is  the  product  of  hard  work,  by  men 
who  know  of  what  they  write,  and  that  it  is  worthy 
to  stand  beside  our  best  text-books  on  the  shelves 
of  every  lawyer." 

From  the  LAW  TIMES.  ■ 
"  This  work  is  one  which  has  naturally  carried 
with  it  more  weight  than  any  other  text-book, 
having  been  written  by  two  registrars  of  the  Court 
of  Bsmkruptcy.  In  pritctice  it  has  been  found  to 
I'ealise  the  anticipations  formed  conceiving  it,  in 
proof  of  whidi  we  have  now  in  our  hands  a  second 
edition.  Perhaps  the  most  valuable  feature  of  the 
work  is  the  fulness  of  the  practical  details  which 
enable  ^  tyro  to  transact  his  business  with  tolerable 
security.  The  first  half  of  the  work  comprises  the 
Bankruptcy  Act  and  the  Debtors  Ac«,  which  have 
been  carefully  and  ably  noted  with  all  the  deci- 
sions .  and  the  latter  half  is  devoted  mainly  to 
practice  and  procedure.  The  Bills  of  Sale  Act  and 
one  or  two  otner  enactments  are  incorporated  which 
are  frequently  consulted  by  the  bankruptcy  practi- 
rioner.     A  very  elaborate  index  ends  the  volume." 


Srrom  the  LAW  JOUBNAL. 

"  The  work  before  us  also  contains  the  Debtors 
Act  of  1869,  the  Bankruptcy  Repeal  Act  of  1869,  the 
Absconding  Debtors  Act,  1869,  with  several  other 
Acts  and  all  the  General  Rules  in  Bankruptcy, 
printed  and  annotated-  in  the  same  manner  as  the 

J>rincipal  Act.  There  is  also.a  very  full  collection  of 
brms  and  bills  of  costs ;  but  the  potion  of  the  work 
which  is  decidedly  the  most  funrel^  andwe  imagitte 
will  prove  extremely  useful^  is  that  contused  in 
P^£**  355-474.  which  contain  an  exposition  by  the 
authors  on  the  practice  on  procedure  to  adjudication 
liquidation^  and  composition  with  creditors^  and 
on  procedure  under  a  debtor^  summons.  It  «*v  not 
often  that  a  practisini  lawyer  is  able  to  turn  to  a 
book  on  Practice  written  by  the  judges  oj  the  parti- 
cular Court  to  which  it  relates,  and,  as  it  were, 
stamped  with  the  seal  0/ authority In  con- 
clusion, we  have  only  to  say  that  Messrs.  Roche 
and  Hazlitt  have  appendea  to  their  work  a  very 
full  and  copious  index,  emd  that  we  can  cordially 
and  conscientiously  recommend  it  to  the  notice  of 
the  legal  prof  ession** 


From  the  B0LI0IT0R8>  JOUBNAL. 

"In  the  book  .before  us,  a  reader  is  enabled  by 
means  of  large  consecutive  fibres  at  the  head  m. 
each  margin  to  ^sach  the  section  and  cases  he  re- 

?uires  without  the  trouble  of  referring  to  the  index, 
n  the  hurry  of  daily  practice  this  will  probably  be 
found  no  small  advantage.  In  the  subsequent 
chapters  on  adjudication,  liquidation,  composition, 
and  debtors'  summons,  the  arrangement  aoopted  is 
the  convenient  one  for  practical  purposes  of  tracing 
each  consecutive  step  of  the  procedure,  and  welo- 
ing  together  the  provisions  of  the  Acts,  Rules,  and 
Forms,  'with  the  substance  of  the  cases.  This 
appears  to  us  to  be  successfully  accomplished,  and 
the  book,  as  a  whole,  constitutes  a  useful  digest  of 
the  statutory  aod  case  law.  As  regards  the  former, 
the  work  appears  to  contain  every  provision  rela- 
ting to  or  connected  with  the  subject,  including 
even  the  orders  made  in  December,  1869,  transfer- 
ring business  then  pending.  The  eases  are  taken 
from  a  wide  range  of  reports  and  include  a  con- 
siderable number  cited  from  MSS.  notes.  The 
index  is  unusually  full,  combining  both  an  analysis 
and  index ;  and.  lastly,  the  type  and  paper  are  all 
that  can  be  desired." 
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In  preparation,  and  to  be  published  immediately  new  Rules  are  issued, 

CORNER'S    CROWM    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Cooit 
of  Justice ;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  Ac 

SECOND   EDITION. 

By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  R.  L.  LOVELAND, 

0/  ik*  Inner  TempU,  Barrister-at-Law,  Ediier  of  "  Kelyng's  Crown  Gates,**  OMd 
"  Hairs  Essay  on  the  Aights  of  the  Crown  in  the  Sea  Short:* 


In  one  volume,  8vo.,  1870,  price  iSj.,  cloth, 

THE   LAW  OF  COPYRIGHT, 

In  Works  of  Literature  and  Art;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  UseAil  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thoeto, 
and  References  to  the  English  and  American  Decisions.  By  Waltkr  A&thci 
COPINGER,  of  the  Middle  Temple,  Barrister-at-Law. 


"A  book  that  is  certainly  the  most  complete  trea- 
tise upon  the  complex  subject  of  copyright  which 
has  ever  been  published  in  England." — Athenaum. 

**  A  work  much  needed,  and  which  he  has  done 
exceedingly  well." — American  Law  Review. 


"  The  book  is  a  thoroughly  good  one.*— TV 
Bookseller. 

"We  refer  our  readers  to  this  capital  book 
on  Copyright."—?'*^  Pn6lishers*  drcnlar. 


In  8vo.,  1873,  price  ioj.  6</.,  cloth, 

THE  BOVILL   PATENT 

A  Collection  of  the  Summings-up  and  Judgments  in  the  Litigation  under  the  Patent  of 
5  th  June,  1849,  granted  to  the  late  G.  H.  Bovill  for  Improvements  in  the 
Manufacture  of  Flour.  With  an  Introduction  and  some  Observations  bj 
W.  W.  Wynne,  Attomey-at-Law. 

In  8vo.,  1872,  price  I2J.,  cloth, 

An  Exposition  of  the  Laws  of  Marriage 

AND  Divorce. 

As  administered  in  the  Court  for  Divorce  and  Matrimonial  Causes,  with  the  Method  of 
Procedure  -  in  each  kind  of  Suit ;  Illustrated  by  Copious  Notes  of  Cases.  B7 
Ernst  Browning,  of  the  Inner  Temple,  Barristef-at-Law. 

In  8vo.,  1867,  price  idr.,  cloth, 

THE   CHARITABLE   TRUSTS  ACTS,   1853,  1855,   1860; 

THE  OHARITT  OOlOnSSIOITERS  JUBISDIOTIOH  ACT,  1862? 
THE  SOMAN  OATHOLIO  OHASITIES  AOTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  indndiog  tk 
Mortmain  Acts,  Notes  of  Cases  from  18^3  to  the  present  time,  Forms  of  Itedi- 
rations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  t 
very  copious  Index.     Second  Edition. 

By  Hugh  Cooke  and  R.  G.  Harwood,  of  the  Charity  Commission. 


^  **  Charities  are  so  numerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them,  they  are  so 
much  abused,  and  there  is  such  a  grovring  desire  to 
rectifjr  those  abuses  and  to  call  in  the  aid  of  the 
cununtssioners  for  a  more  beneficial  application  of 
their  funds,  that  wc  are  not  surprised  to  receive  a 


second  edition  of  a  cone<?tion  of  all  tbe  statnles  dat 
regulate  them,  admirably  annotated  by  two  laek 
competent  editors  as  Messrs.  Cooke  and  Haiwood, 
whose  official  experience  peculiazly  qaaiite 
for  the  task."— Z^sw  Times, 
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Now  ready,  in  one  volume,  royal  8vo.,  1877,  price  3Qf.,  cloth, 

THE  DOCTRINES   AND   PRINCIPLES  OF 
THE  LA  W'  OF  INJUNCTIONS. 

By    WILLIAM    JOYCE, 

OP    LINCOLN'S     INN,     B  A  R  RI  STER-AT-L  A  W. 


gained 

on  the  . 

enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  hb  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — who  wants  to  grasp  principles  freed  from  their  superincum- 
bent details^-and  to  the  Practitioner,  who  wants  to  refresh  his  memory  on  points  of  Doctrine  amidst  the 
oppressive  details  of  professional  work." — Law  Atagaztne  and  Review. 


BY  THE  SAME  AUTHOR, 
In  two  volumes,  royal  8vo.,  1872,  price  7(xr.,  doth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS. 

EMBRACING  ALL  THE  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 

By   WILLIAM    JOYCE, 
OF  Lincoln's  inn,  barristkr-at-law. 


REVIEWS. 


"A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  nerpetuaf  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession  and,  doubtless,  it  will  be  well  received 
and  largely  us^,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  pvery  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame." — Law  Magazin* 
and  Review, 


*'  Mr.  Joyce  has  produced  not  a  treatise  but  a 
compete  and  compendious  txpcsition  of  the  Law 
and  Practice  of  Injunctions  both,  in  equity  and  com- 
mon law. 

"Part  in.  is  devoted  to  the  practice  of  the 
Courta.  Contains  an  amount  of  valuabU  and 
technical  matter  nowhere  else  collected. 


It 


From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Ix^unctions." — Law  journal, 

**  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

**  The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  n^ich  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3*500,  and  the  statutes  cited  160,  whilst  the 
index  is.  we  think,  the  most  elaborate  we  have  ever 
seen^ccupj^ng  nearly  aoo  pages.  The  work  is 
probably  entirely  exhaustive.' — Law  Time*. 


**  This  work,  considered  cither  as  to  tts  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  a»  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  l^  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injtmctions  to  our  common 
law  friend^  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have  acquitted 
themselves  in  a  manner  deserving  of  the  high  reputation  they  bear." — Canada  Law  Jownnal, 
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STEVSirS  ft  HATKSS,  BELL  YASD,  TEMPLE  BAS. 


In  one  volume,  ro3ral  8vo.,  1869,  price  30J.,  doth, 

CASES  &  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND   VARIOUS   POINTS   OF   ENGLISH  JURISPRUDENCE. 
Collected  and  Digested  from  Oflficial  Documents  and  other  Sources ;  with  Notes.    By 
William  Forsyth,  M.A.,  M.P.,  Q.C,  Standing  Counsel  to  the  Secretary  of 
State   in  Council  of  India,  Author  of  **  Hortensius,"  **  History  of  Trial  by 
Jury,"  "Life  of  Cicero,"  etc,  late  Fellow  of  Trinity  College,  Cambridge. 


Tram  ttu  OONTaiCFOBABT  RBSVUBW. 

"We  cannot  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  rfsA^nsa  of  such  lawvers  and  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield^  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abtnger, 
Uenman,  Cranworth,  Caropbcul,  St.  Leonards, 
Westbury,  Chelmsford,  Cockbum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  'Cases  and  Opinions,'  Mr. 
Forsyth  has  added  notes  of  his  own,  cor.^caining  a 
most  excellent  summary  of  all  the  law  bearing;  on 
that  branch  of  his  subject  to  which  the  'Opimons' 
refer.  .  .  .  Our  space  precludes  us  from  awelling 
upon  the  contents  of  this  woric  at  any  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  place  on  the  book-shelves  of 
our  statesmen,  and  all  who  take  an  interest  in  con- 
stitutional or  rather,  nationsd  and  colonial  ques- 
tions." 

Ttom  tilt  UlW  MAQAZiya  and  X>AW 
BBVniW. 

"Mr.  Forsyth  has  largely  and  beneficiallv  added 
to  our  legal  stores.  H  is  work  mav  be  regarded  as  in 
some  sense  a  continuation  of  '  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  England  and  her  colonies  are 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  these 
relations  perfectly  clear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  which  are 
constantly  presentin|[  themselves  for  solution  both 
here  and  m  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
volume.  .  .  .  Among  other  questions  on  which 
'  opinions '  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Forsyth,  are  those  relating  to  vice-admiralty 
jurisdiction  and  piracy:  the  prerogatives  of  the 
Crown  in  relation  to  treasure  trove,  land  in  the 
colonies,  mines,  cession  of  territory,  &c.  j  the  power 
(^  courts-martial,  extra<4erritoriaI  jurisdiction,  alle- 


giance, the  lex  loCi  and  the  Uxfori,  extradidoo, 
and  appeals  from  the  colonies.  The  volume  bean 
maiks  of  extreme  care  and  r^ard  to  accuracy,  and 
is  in  every  respect  a  valuable  oontxibutioo  to  ooasli- 
^utional  law." 

From  the  ULW  TIMSS. 

"  This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
found  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  princqiles 
to  parti<»Iar  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  cfaiq>te»  a 
variety  of  oj^ions  bearing  upon  separate  branches 
of  the  law.  Thus,  the  first  chapter  is  devoted  to 
cases  on  the  common  law,  and  the  law  applicable  to 
the  colonies  ;  the  second  to  the  eodesiastical  hnr 
relating  to  the  colonies  ;  the  third  to  the  powers 
and  duties,  civil  and  criminal  liabilities,  of  govemon 
of  colonies;  the  next  to  vice-admiralty  juri&dictian 
and  piracy ;  the  fifth  to  certain  prerogatives  of  the 
Crown:  such  as  lands  in  the  colonies,  grants, 
escheats,  mines,  treasure  trove,  royal  fish,  felon's 
goods,  writ  ne  exeat  regnc^  proclamation,  cessioa 
of  territory,  and  creation  of  courts  of  Justin ;  the 
^  sixth  chapter  contains  opinions  on  martial  law  and 
'  courts-martial ;  the  seventh  on  extra-territorial  juris- 
diction;  the  eighth  on  the  Ux  loci  and  Ux  fori; 
the  ninth  on  allegiance  and  aliens ;  and  th«i  suc- 
cessively on  extradition  ;  on  appeaU  from  the  colo- 
nies ;  on  the  revocation  of  charters ;  on  the  Channel 
Islands ;  on  the  narionadity  of  a  ship,  ami  other 
matters  relating  to  ships :  on  the  power  of  the 
Crown  to  grant  exclusive  righu  of  tr^e  ;  on  writs 
of  habeas  corpus ;  on  certain  points  relating  to  the 
criminal  law  :  and  lastly,  on  miscellaneous  subjects^ 
such  as  the  declaration  of  war  before  hostilitia ;  on 
the  right  of  war^  booty  and  priz^  and  on  the  grant 
of  a  marriage  licence.  .  .  .  This  is  a  book  to  be 
read,  and  therefore  we  recommend  it  not  to  all 
lawyers  only,  but  to  every  law  student.  The 
editor's  own  notes  are  not  the  least  valoable  portxon 
of  the  volume." 


IHE  REVISED   EDITION   OF   THE  STATUTES. 

PREPARED  UNDER  THE  DIRECTION  OF  THE  STATUTE  LAW 

COMMITTEE,  AND 
PUBLISHED  BY  THE  AUTHORITY  OF  HER  MAJESTY'S  GOVERNMENT. 

£  :    d. 
Volume  I. — Henry  III.  to  James  II., 

2.— WUl.  &  Mary  to  10  Geo.  IH., 
3. — 1 1  Geo.  III.  to  41  Geo.  ^11., 
4.— 41  Geo.  III.  to  51  Geo.  III., 
5.-52  Geo.  IIL  to  4  Geo.  IV., 
6.-5  Geo.  IV.  to  I  &  2  Will.  IV., 
7.-2  &  3  Will.  IV.  to  6  &  7  Will.  IV., 
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1235-1685 
1688-1770 
1700-1800 
1801-1811 
1812-1823 
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8.-7  Will.  IV.  &  I  Vict  to  5  &  6  Vict.,  1837-1842 


9w  -6  &  7  Vict,  to  9  &  10  Vict., 
10. — 10  &  II  Vict,  to  13  &  14  Vict., 
II. — 14 &  IS  Vict  to  16  &  17  Vict., 
,12.— 17&  18  Vict  to  19  &  20  Vict., 
13.— 20  Vict  to  24  &  25  Vict, 
14.— 25  &  26  Vict  to  28  &  29  Vict, 

CHRONOLOGICAL  TABLE  of  and  INDEX  to  the  STATUTES,  to  the  end  of  the 
Session  of  1877.     Fourth  Edition,  imperial  8vo.,  £1  91.,  doth. 
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In  8vo.,  1877,  price  Twenty-five  Shillings,  cloth, 

THE   LAW  OF  COMPENSATION 

FOB  IiANDS,  HOUSES,  &a«  1 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts, 

THE  ARTIZANS  &  LABORERS'  DWELLINGS  IMPROVEMENT  ACT,  1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS, 
Much  enlarged^  with  many  additional  Forms,  including  Precedents  of  Bills  of  Costs, 

By  eyre    LLOYD,   of  the  Inner  Temple,    Barrister-at-Law. 

**  A  fourth  edition  of  Mr.  Lloy^rvaluahle  treatise  has  just  been  published.  Pew  branches  of  the  law 
^ect  sb  many  and  such  important  interests  as  that  which  gioes  t&  private  indrvidUals  compensation  for 
property  compulsorily  taken  for  the  purpose  of  public  improvements.  The  questions  which  arise  under 
the  different  Acts  of  Parliament  now  in  force  are  very  numerous  and  diffic^ty  and  a  collection  of  decided 
Cases  epitomised  and  well  arran^d,  as  they  are  in  Mr.  Lloyd's  wofhy  cannot  fail  to  be  a  welcome 
addition  to  the  library  of  all  who  are  interested  in  landed  property ^  whether  as  owners^  land  agents, 
public  officers  or  solicitors.** — Midland  CouNTnts  Herald. 

"  It  is  only  a  few  months  since  we  reviewed  the 
last  edition  of  this  useful  work.    Mr.  Lloyd  has. 


may  add  that  the  t^rpe  and  general  appearance  of 
the  volume  are'admirablc."-^^/fif»V^rf'  youmal. 


"It  is  with  mnch  Ratification  that  we  have  to 
express  our  unhesitatmg  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.  Thoroughly 
satisfactory  it  appears  to  us  in  every  point  of 
view— comprehensive  in  its  scope,  exhaustivctin  its 
treatment,  sound  in  its  exposition." — Irish  Law 
Times. 


in  the  present  edition,  added  the  cases  which 
have  since  been  decided,  and  has  given,a  complete 
set  of  forms  under  the  Artisans'  and  Labourers' 
Dwellings  Imi»rovement  Act,  1875.  The  recent 
cases  appear  to  have  been  carefully  collected,  the 
only  omission  we  have  discovered  being  Re  Milnes 
(94  W,  R.  08),  which  should  have  been  mentioned 
imder  section  69  of  the  Lands  Clauses  Act.     We 

"  In  providing  the  legal  profession  with  a  booh  which  contains  the  decisions  of  the  Courts  of  Law  and 
FquUy  upon  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since 
left  ail  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard  work  upon  the 
subject.  The  plan  of  Mr.  Lloyds  book  is  generally  known,  and  ifs  lucidity  is  appreciated;  the  present 
quite  fulfils  all  thepromises  of  the  preceding  editions,  and  contains  in  addition  to  other  matter  a  com- 
plete set  of  forms  under  the  Artisans  and  Labourers  Act,  1875,  and  specimens  qf  Bills  of  Costs,  which 
will  be  found  a  novel  feature,  extremely  useful  to  legal  practittoners." — Justice  op  the  Peace. 

"  The  work  is  one  of  great  value.    It  deals  with  of  the  compensation.    All  the  statutes  beax}ng  6n 

a  complicated  and  diflficult  branch  of  the  law,  and  it  the  subject  have  been  collated,  all  the  law  on  the 

deals  widi  it  exhaustively'.     It  is  not  merely  a  com-  subject  collected,  and  the  decisions  conveniently 

piladon  or  collection  of  Uie  statutes  bearing  on  the  arranged.    With  this  comprehensiveness  of  scope 


subject,  with  occasional  notes  and  references. 
Rather  it  may  be  described  as  a  comprehensive 
treatise  on,  and  digest  of,  the  law  relating  to  the 
compulsory  ac(|uisition  and  purchase  of  land  by 
ptibuc  companies  and  municipal  and  other  locsd 
authorities,  and  the  different  modes  of  assessment 


is  united  a  clear  statement  of  principles,  and  i»^c- 
tical  handling  of  the  points  which  are  Ukely  to  be 
contested,  and  especially  of  those  in  which  the 
decbions  are  opposed  or  difierently  understood."— 
Local  Government  Chronicle. 


In  8vo.,  1875,  price  I2j.,  cloth, 

THE    LAW    OF    FIXTURES. 

Third  Edition^ 
Including  the  Law  under  the 

AGRICULTURAL  HOLDINGS  ACT,  1875, 

Incorporating  the  principal  American  Decisions,  and  generally  bringing  the  law 

down  to  the  present  time. 

By  ARCHIBALD  BROWN,  M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon, 

OP  THE  MIDDLE  TEMPLE,   BARRISTER-AT-LAW, 


"  The  decisions  given  since  the  second  edition  of 
this  work  was  published  in  the  important  cases 
id  Ex  parte  Daglith,  in  re  Wilde,  and  Ex  parte 
Barclay,  in  re  Joyce,  imd  several  other  further 
decisions  of  the  Courts  on  the  Law  of  Fixtures, 
have  rendered  a  third  edition  desirable.  The  anthor 
has  taken  the  opportunity  to  recast  the  general 
form  of  his  treatise.  .  f  .  We  have  already 
adverted  to  the  recent  cases  of  Ex  parte  Daj^lisk, 
in  re  WUde^  and  Ex  parte  Barclay,  in  re  Joyce. 
Tlie  author  treats  of  them  at  some  length  ;  and  the 
coodusica  at  which  he  arrives  is  very  important. 


and  claims  the  attention  of  legal  draftsmen  and 
solicitors. 

We  have  touched  on  the  principal  features  of  this 
new  edition,  and  we  have  not  since  for  further 
remarks  on  the  book  itself:  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  cited 
arc  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear  ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judges, 
at  the  same  time  the  author  has  nut  spared  to  deduce 
his  own  observations,  and  the  treatise  is  commend- 
able as  well  for  originality  as  for  laboriousness." 
—Law  Jeumal. 
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STEVEirS  ft  HATHEB,  BELL  TABB,  tElCPLI  BAB. 


In  one  thick  volume,  8vo.,  1869,  price  32J.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES.' 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  tiie  Railways  Clauses  Consoll- 

dation  Acts,  the  Railway  Companies  Act,  1867,  and  the  .Regulation  of  Railways 

Act,  1868  ;  with  Notes  of  Cases  on  all  the  .Sections,  brought  down  to  the  end  of 

the  year  1868  ;    together  with  an  Api^endix  giving  all  5ie  other  material  Acts 

relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 

Commons  ;  and  a  copious  Index.     By  Henry  Godefroi,  of  Lincoln's  Inn,  and 

John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

"The  tide  of  this  bode  is  the  best  possible 
explanatioti  of  its  contents.  Here  we  have  all  the 
statutes  affecting  Railway  Companies,  with  the 
standing  orders  of  Parliament,  in  a  volume  exqui- 


sitely printed,  and  of  most  convenient  size  and 
form.  We  have  also,  what  in  effect  to  the  prac- 
titioner is  a  complete  manu^  of  reference  of  fU.  the 
decided  cases  on  Railwray  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authority  easy  in  the  highest  degree.  .  •  .  We  find 
.  pages  of  authorities  on  '  transfer  of  shares,' '  calls,' 
forfeiture  of  shares,'  **ct.  ^.,' 'Lloyd's  bonds,' 
'  contracts  by  companies,'  and  '  dividends.'    Then 


comes  a  mass  of  matter  relating  to  the  voluntary 
and  compulsory  acquisition  of  lands  by  Railway 
Companies,  while  die  '  compensatiod '  cases  stretch 
over  some  fifty  pages.  So  also  under  ^e  diird 
statute,  there  are  a  dozen  pages  on  the  powers  and 
duties  of  Railway  Companies  in  the  constnicdoa  of 
their  works,  wlule  the  liability  of  die  Companies  as 
carriers  pf  passengers  and  goods  is  also  elucidated 
in  the  most  elaborate  style.  The  '  Rating  of  Rail- 
ways '  adds  several  pages  of  authorities.  ...  We 
believe  that  we  have  said  enough  to  show  that  this 
book  will  prove  to  be  of  pre-eminent  value  to  prac- 
titioners, bodi  before  Parliamentary  committees  and 
in  the  Courts  of  Law  and  Equity."— Z^zw  y<mrmal. 


In  8vo.,  price  2/.  6</., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 

-     ■  ■    ■  -■  ■'  -■■■■■-.■■-  -— ■  ■  ■  -■■■■■  ■  —  I    -        ■  I  —        .,  —      II  ■■  ■    -l  I  I  I  ■ 

In  a  handy  volume,  crown  8vo.,   1870,  price   icxf.  6^/.,  cloth, 

THE    LAW   OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  the 

Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 

and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc     By  Edwyn 

Jones,  of  Gray's  Inn,  Barrister-at-Law. 

his  simplicity  of  stylt,"  ^  Ltverfacl  yattrntd  if 
Commerct. 

**  An  admirable  treatise  on  an  important  hrani^ 
of  jurisprudence  is  compOed  by  Mr.  Edwyn  Jono, 
of  Grays  Inn,  Barrister-at-Law,  who,  in  a  compect 
volume,  gives  us  a  very  comprehensive  statement  of 
'  The  Law  of  Salvag<^'  as  adininistered  in  the  High 
Court  of  Admiralty  and  the  County  Courts ;  vuh 
the  principal  authorities,  English  and  Amaricaa, 
brought  down  to  the  present  time,  and  an  Appen- 
dix containing  statutes,  forms,  tables  of  fees,  &c. 
Mr.  Jones  has  consulted  a  wide  range  of  cases, 
and  systematised  with  much  skill  and  deamess  the 
leading  principles  deducible  from  numerous  judg- 
ments and  precedents,  both  here  and  in  the  United 
States.  His  work  is  likely  to  become  a  text-book 
on  the  law  in  question." — Daily  News, 


It  I 


This  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.  In  short,  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of  information 
upon  all  pnases  of  the  subject,  tersely  and  clearly 
written.  It  will  be  quite  as  useful  to,  as  it  is  as 
much  needed  by.  the  American  lawyer  as  the 
English,  because  tne  salvage  laws  of  America  aud 
England  are  much  alike,  and  Mr.  Jones  makes 
consunt  reference  to  American  authorities.  The 
book  is  all  the  more  welcome  because  the  sub- 
ject upon  which  it  treats  is  but  little  understood 
except  by  a  favoured  few.  Now,  howevo*,  if  in- 
terested people  remain  ignorant  it  is  their  own 
fault.  Mr.  Jones  has  treated  a  very  compli- 
cated and  diracult  subject  in  a  simple  and  con- 
cise manner,  and  his  success  is  commensurate  with 


In  Svo.,  1867,  price  u.,  sewed, 

LLOYD'S  BONDS:  THEIR  NATURE  AND  USES. 

By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 

In  8vo.,  1870,  price  7^.  6^.,  cloth, 

THE  HISTORY  OF  THE  LAW  OF  TENURES  OF  LAND  IN 

ENGLAND  AND  IRELAND. 

By  W.  F.  FiNLASON,  of  the    Middle   Temple,  Barrister-at-Law. 


•*  Mr.  W.  F.  Finlason  has  done  good  service  in 
publishing  a  concise,  well-written  history  of  the  law 
of  tenures  ot  land  in   Ensrland  and  Ireland,  wi^ 

E articular  reference  to  inheritable  tenancy,  lease- 
old  tenure,  tenancy  at   will,   and  tenant  right. 


Confining  himself  to  the  facts  of  legal  history,  be 
has  collected  and  presented,  in  an  admirably  com- 
pact form,  all  the  really  useful  infiMmuUiaa  ft  con- 
tains."—O^x^nvr. 
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In  8zfo.,  I^JT, price  ys,^  cloth, 

THE  SUCCESSION  LAWS  OP 
CHEISTIAN  COUNTEIES, 

WITH  SPECIAL  REFERENCE  TO  * 

THE  LAW  OF  PRIMOGENITURE  AS  IT   EXISTS 

IN  ENGLAND. 

By    eyre    LLOYD,    B.A., 

OF    THE. INNER    TEMPLE,     BARRISTE  R-A  T-L  A  W. 

Author  of^^  The  Law  of  Compensation  under  the  Lands  Clauses  Consolidation 

Actsl^  &*c, 

'*Mr.  Lloyd  has  given  us  a  very  nsefu]  and  compendious  little  digest  of  the  laws  of  succession  which 
exist  at  the  present  dav  in  the  principal  States  of  both  Europe  and  America ;  and  we  shouM  say  it  is  a  book 
which  not  only  every  lawyer,  out  every  politician  and  statesman,  would  do  well  to  add  to  his  hbrary." — 
Pall  Mail  GazetU. 

"Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  both 
valuable  and  interesting;  and  his  quotations  from  Diplomatic  Reports  hy  the  present  Lord  Lytton,  and 
other  distihguished  puUic  servants,  throw  a  picturesque  light  on  a  narrative  much  of-  which  is  necessarily 
dry^  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  indeed,  it  be  not  unique  in  our  language,  as  a  bo(^  of  reference  on  Foreign  Succession  Laws." 
'—Lofw  MagaMtfu  and  Review. 

_  *'  Mr.  Eyre  Lloyd  has  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subject  of  succes- 
sion to  property  in  Chrbtian  countries,  with  especial  reference  to  the  law  of  primogeniture  in  England. 
He  points  out  the  error  of  supposing  that  £here  isa|(eneral  compulsory  law  of  primogeniture  in  this 
country.  It  is  only  in  cases  ofintestacy  that  this  rule  is  imposed ;  and  though  entails  upon  the  eldest  son 
are  to  a  limited  extent  permitted,  the  fact  that  landed  property  is  sometimes  retained  in  families  for  many 

fenerations  is  mainly  due  to  the  natural  desire  of  EnglLhmen  to  perpetuate  land  in  their  families.  .... 
Ir.  Lloyd  also  shows  that  the  compulsory  division  of  property  involves  all  the  evils  without  any  of  the 
advantages  of  a  perpetual  entail,  inasmuch  as  it  has  a  tendency  to  keep  a  constantly  diminishing  inherit- 
ance perpetually  m  tnc  members  of  the  same  izmiAy  "Saturday  Rer-iew.  < 

'*  This  is  a  very  useful  little  handy  book  on  foreign  succession  laws.  It  contains  in  an  epitomised 
form  information  which  would  have  to  be  sought  for  Uirough  a  great  number  of  scattered  authorities  and 
foreign  law  treatises,  and  wiU  be  found  of  great  value  to  uie  lawyer,  the  writer,  and  the  political 
student.**—  Standard, 

In  a  handy  volume ,  1S76,  price  5J.,  cloth, 

RAILWAY  PASSENGERS  A  RAILWAY  COMPANIES: 

%\z\x  2Dutte0,  %X^\t^  anti  iliabiUttest. 

By  LOUIS  ARTHUR  GOODEVE,  of  the  Middle  Temple, 

Barrister-at-Law. 

"  Mr.  Goodeve's  little  book  is  a  concise  epitome  of  the  Acts,  Bye-laws,  and  Cases  relating  to  passengers 
and  their  personal  luggage.  It  is  clearly  written,  and  the  reader  is  able  speedily  enough  to  find  any 
point  upon  which  he  desires  to  inform  himself."-'Z.tf«/  Journal. 

"  Mr.  Goodeve  has  rendered  a  service  to  the  public  in  making  a  digest  of  the  law  relating  to  railway 
passengers,  including  the  respective  duties,  rights,  and  liabilities  of  the  Companies  on  the  one  hand  and 
passengers  on  the  other,  as  laid  down  by  the  statutes  and  the  decisions  of  the  Superior  Courts.  The 
various  points  are  treated  in  a  clear  yet  concise  manner  ;  and  it  is  to  be  hoped  that  this  little  work  will 
be  widely  studied  so  that  people  may  know  what  are  their  rights,  and  take  steps  to  maintain  them." — 
Saturday  J^evtnu. 

"  Alter  reading  the  volume  with  great  interest,  we  can  only  say  that  it  is  clear,  compact.and  accurate. 
Passengers  who  want  reliabU  information  should  consult  this  book." — Sheffield  Post. 

By  the  same  Author,  in  one  volume  royal  8vo.,  price  2&f., 

THE    LAW   OF   EVIDENCE, 

As  Administered  in  England  and  applied  to  India.  New  Edition,  with  Supplement ; 
containing  the  Indian  Evidence  Acts,  the  Oaths  Acts,  and  the  Code  01  Criminal 
Procedure  so  far  as  it  relates  to  Evidence.  By  L.  A.  Goodeve,  of  the  Middle 
Temple,  Barrister-at-Law,  late  Assistant  Secretary  to  the  Government  of  Bengal 
(Legislative  Department). 

♦«*  The  Supplement  may  be  had  separately,  price  7j.  6</. 
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THE    LAW    OF    GORFOBATIONa  , 

In  one  vokme  of  One  Thousiod  Pages,  royal  8vo.,  1877,  price  4W.,  doth, 

A     TREATISE     ON    THE    DOCTRINE    OF  j 

ULTRA  VIRES:       ' 

An  InvestigatioD  of  the  Principles  which  LimiE  the  Capacities,  Powers,  sod  liabilities  of 

(Corporations,  ' 


JOINT    STOCK    COMPANIES.       i 

SECOND  EDITION. 

By  SEWARD    BRICE.    M.A.,    LL.D.,    Londok, 

Of  the  Inntr  TempU,  Barristtr-ai- IJna,  i 


REVIEWS. 

ulk  tilU,  aW  tht  Irth^kAl  ■«/«.»  0/  iU  nfyrrf,  A  *ai  ■ 

latirfTv/riarittkiitairrrHjeJiriHiucaUai/artcillUMlArrtrtartJhrmtAr/f'^ 
,r.^-^,,„-.  i>~  >.  tMuiall  Mr.  Bria  iLu  TtrfaadMviitk  l)u  frrsi<<t  vnUmt,  llit  JntlafmiM!  i^Jxtkk 

/mvt  bt€n  i^tjvinati,  and,  tnstrad  0/ ^vr  kuK^rrd  pa^i  octavo,  Ike  irtatUe  wffto  tKcnpiet  a  ltv<9iBaJ 
v*iy  muck  targer  fnges,  Thit  mcreiur  im  bnik  iifortty  duf  te  tke  uunrfittrritiot  'Jbi'IA  tkt' Engliik  Imw 
B«  Ikt  mijtcl  if  lit  man  intforlanl  Amtrican  aid  Colanial  ilatlriiiii  and  drciram — a  itmnr  wkick  Kt  I 
lAiHi  Mr.  Brice  HfiS€  iimdf filing,  li/Kt  Ike  iudgmntv  of  Ameritan  IriAtmali  art  ctmjtftnttjr  itCffwdAg  I 
mffrt /rTffti£itlh  CfcUd  And  morr  rrtpeitfiUh  coneidrred  in  OKr  em  Cffvrtt,  fiartkvlarij  ffn  Oittf  ntfei 
mndaillrMHtBinUeJlamJar'mlikkitadificMlt  It  Jind  diral  nuih^ritf  in  Bngliik  rwfiBrn.  Inlie 
fneenl  tfeetdatitu lantl,  onylkii-f  rtlaline  Is  Jcinl-SIxt  Compaaiei  u  a/ fwilu  Imfvrlaiut.'and  tlx 
ftifti,  wi  wkkh  Ike  coHllilnlicn  and  tferalioK  of  Iketr  tsdi/i  ar,  affecird  hf  Ike  dxirinr  »/  Ulira  Vin 


i  rtUt  divided,  are  fiarti^nUrij  neU  Ir 


.      -  -,-   - .,    - eaffe^,...,     .    ...  .... 

c—.  ->■  *t- 1  ■'"'vied  ^Meitiitni  in  regard  to  eorforationj,  on  ivkicM  iegai  ofimen 

Irtaled.     Tine  viitk  rt/ermci  lo  tke  afOairilf  claimed  ty  lie 

0/  Ikrirtj^rtu  ngrtementt  or  in  derogation  of  frioate  rigkts,  Mr.  Bnce  not!  rtabervteir  and  nth 
renevH  tiu  SBuflkting  dociiioni  on  Ikii  afpartnl  intrr/rmci  vnA  Ike  rigkti  0/  Ike  ndjert,  wMst 
IkrealeneJ  at  one  lint  to  bring  Ike  Legitlaturt  and  Ike  Cnrli  inio  a  cottiiien  rimilar  lo  tilat  iii*i.i 
/oUmed  en  lie  wc/l-tnmen  out  ef  Aiktiy  1.  Wkite,  ....  Anolker  viry  diffinll  faint  en  tnkkk 
Mr.  Brkfi  hook  agordl  Adl  and  valuailt  in/ermalion  11  at  lo  Ike  lUdniitj  0/  Comfanirt  on  rmtracti 
enltrtd  into  before  Ikeir/ermalioK  lytkefromolen.  and  inkie^uenlly  ratiSed  oradofted ty  Ike  Camfanj, 
andaelitkedBimio/ftomaUrilkemtil-Bet/oritnkttrtndertdtolkeinckoaleCfntta^f..  ,  .  ,  T%e 
ckafUronlJuHaiiliUtto/cortoratuntciitiaB/orfrBnd  and  elker  terli  commuted  iy  IkeiratrnU 
ailkin  Ike  region  of  Ikeir  anliaritj  itemi  lo  nt  rtmajiaity  mil  dene,  rrtdeming  at  il  doei  ail  lie  lateU 
and  tomtTVkal  centmdutory  dtciiioni  on  Ike  fioint.  .....   f7«  fAf  vtkole,  nv  ccnrider  Mr.  Brieve 

--■--■" •■ -nduiMe  addition  le  Ike  lileratitt  of  Ike /r^eiiien.—SATllSDAt  Rkviiw. 

book  an  llie  Law  of  Corwratioiu.  He  bis  gw 
far  lowaids  cfttctinE  a  Die»I  of  thu  Ijo  in  i» 
rcUlion  10  tht  Docfcioe   oT  Ultra  Viro.  uhl  llir 

sive  work  may  be  commcDdcd  wifh  equal  COdfidenee 
to  tbe  F.n^lish.  the  AmerieaD.  and  Ihe  Cotoflial 
Praelitionir,  ai  well  aila  tfao  Sdenofie  Jariit."— 
Law  Maaarint  <UKl  Kaimt, 


■•The  doetrii 


piges.    The  quenign  what 

DHmtriei  like  Gnat  Britain 
Mr.  Seward  Briw  tvu  dsn 
eaiue  of  CDDipanli*e  Jur 
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In  two  Tolumes,   royal  8vo.,    1875,   P"^®  7^'>   cloth, 

THE     LAVvT 


RBLATING  TO 


SHIPMASTERS    AND    SEAMEN 

THEIR  APPOINTMENT,   DUTIES,  POWERS,  RIGHTS, 

LIABILITIES  AND  REMEDIES. 


By  JOSEPH   KAY,  Esq.,  M.A.,  Q.C., 

OP  TRIN.  COLL.  CAMBRIDCB,  AND  OP  THS  NORTHERN  ORCUIT^ 
SOLICrrOR-GBNSRAL  OP  THB  COUNTY  PALATINB  OP  DURHAM  ;    ONB  OP  THB  JUDGB3  OP  THB  COURT  OP 

RBCORD  POR  TUB  HUNDRBD  OP  SALPORD ; 
AND  AUTHOR  OP  "  THB  SOCIAL  CONDITION  AND  EDUCATION  OP  THB  PBOPLB 

IN  BNGLAND  AND  BUROPB." 


CONT 

PART  I.  —  The  Public  Autho- 
rities. 

PART  XL— The  Appointment,  Cer- 
tificates, ETC.,  OF  the  Master. 

PART  III.— Duties  and  Respon- 
sibilities OF  the  Master. 

PART  IV.— The  Master's  Duties 
and  Powers  with  respect 
TO  the  Cargo. 

PART  v.— Bills  of  Lading. 

PART  VI.— Stoppage  in  Tran- 
situ. 

PART  VII.—  When   the   Master 

MAY  MAKE  THE  OWNERS   LIABLE 

UPON  HIS  Personal  Contracts. 


ENTS. 

PART  VIII.— Hypothecation. 

PART  IX.— The  Crew. 

PART  X.— Pilots., 

PART  XL— Passengers. 

PART  XI L— Collisions. 

PART  XI 1 1.— Salvage. 

PART  XIV. —  The    Master's 
Remedies. 

PART  XV.  —  The   Master's   Lia- 
bilities. 

APPENDIX. 
Forms,  Rules,  Reg^ations,  &c. 


REVIEWS    OF    THE    WORK. 


From  the  NAUTICAL  MAGAZINE,  July,  1875. 


"The  law-books  of  the  present  day  are  mostly  of 
two  classes :  the  one  written  for  lawyers,  and  only 
to  be  understood  by  them ;  the  other  intended  for 
the  use  of  non-professional  readers,  and  generally 
in  the  form  of  handy  books.  The  first,  in  the 
majority  of  cases,  is  of  some  benefit,  if  looked  upon 
merely  as  a  compilation  containing  the  most  recent 
decisions  on  the  subject ;  whilst  the  second  only 
aims,  and  not  always  with  success,  at  popularising 
some  particular  branch  of  legal  knowledge  by  the 
avoidance  of  technical  phraseology. 

"  It  is  rarely  that  we  find  a  book  fulfilling  the 
requirements  of  both  classes;  full  and  precise 
enough  for  the  lawyer,  and  at  the  same  time  intelli- 
gible to  the  nonrl^U  understanding.  Yet  tkt  hvo 
volumts  by  Mr.  Kaif  on  the  law  relcUing  to  ship- 
masUn  and  seamen  vnU,  we  venture  to  say^  be  of 
equal  eervice  I0  the  eaptantt  the  lawyer,  and  the 
Consul,  in  their  respective  capacities,  and  even  of 


interest  to  the  public  generally,  wrritten  as  it  is  in  a 
clear  and  interestiag  style,  and  troating  of  a  subject 
of  such  vast  importance  as  the  rights  and  liabilities 
and  relative  duties  of  all,  passengers  included,  who 
ventiure  upon  the  ocean ;  more  than  that,  we  think 
that  any  able-seaman  nxight  read  that  chapter  on 
the  crew  with  the  certainty  of  acquiring  a  clearer 
notion  of  his  own  position  on  board  ship. 

**  We  can  make  no  ch^uge  of  redundancy  or 
omission  asainst  our  author ;  but  if  we  were  called 
upon  to  select  any  one  out  of  the  fifteen  parts  into 
wnich  the  two  volumes  are  divided  as  bemg  espe- 
cially valuable,  we  should  not  hesitate  to  choose 
that  numbered  three,  and  entitled  'The  Voyage.' 
There  the  master  will  find  a  succinct  and  compen- 
dious statement  of  the  law  respecting  his  duties, 
general  and  particular,  with  regard  to  the  ship  and 
its  freight  m>m  the  moment  when,  on  taking  com- 
mand, he  is  bound  to  look  to  the  seaworthiness  of 
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THE  LAW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS   OF  THE   WORK-<»»<*«««i 


the  ship,  and  to  the  delivery  of  her  lo^  at  the  final 
port  of  destination.  In  Part  IV.  his  duties  are 
considered  with  respect  to  the  cargo,  this  being  a 
distinct  side  of  his  duplicate  character,  inasmuch 
as  he  is  agent  of  the  owner  of  the  cargo  jnst  as 
much  as  the  owner  of  the  ship. 

"  Next  in  order  ofposition  come  '  Bills  of  Lading  ' 
and  'StopMge  in  Transitu.'  We  confess  that  on 
first  perusal  we  were  somewhat  surprked  to  find  the 
subject  of  the  deliverr  of  goods  by  the  master  given 
priority  over  that  of  bilU  of  lading ;  the  logical 
sequence,  however,  of  these  matters  was  evidently 
sacrificed,  and  we  Aink  with  advantage  to  the 
author's  desire  for  unity  in  his  above-mentioned 
chapters  on  '  The  Voyage.'  That  this  is  so  is  evi- 
denced by  the  fact  that  after  his  seventh  chapter 
on  the  latter  subject  he  has  left  a  blank  chapter 
with  the  heading  of  the  A>rmer  and  a  reference 
mmtg.  *  The  power  of  the  master  to  bind  the  owner 
by  his  personal  contracts,'  'Hypothecation,'  and 


*  The  Crew/  form  the  remainder  of  the  contents  of 
the  first  volume,  of  which  we  should  be  glad  to  have 
made  more  mention,  but  it  is  obviously  impossible 
to  criticize  in  detail  a  work  in  which  the  bare  Ust  of 
cited  cases  occupies  forty-four  pages. 

'*  The  question  of  compulsory  pilotage  is  full  of 
dfficulties,  whidi  are  well  summed  up  by  Mr.  Kay. 

"  In  conclusion,  we  can  heartily  congratulate 
Mr.  Kay  upon  his  success.  His  work  evei^wfaere 
bears  traces  of  a  solicitude  to  avoid  anything  like 
an  obtrusive  di^lay  of  his  own  powers  at  the  ex- 
pense of  the  solid  matter  pertaining  to  (he  subject, 
whilst  those  observations  which  he  permits  hinwdf 
to  make  are  alwajrs  of  importance  aiul  to  the  point ; 
and  in  face  of  Ae  legislation  which  must  soon  take 
place,  whether  beneficially  or  otherwise,  we  think 
his  book,  looking  at  it  in  other  than  a  professional 
light,  could  scarcely  have  made  its  a^ipeacance  at  a 
more  opportune  momeBt.'' 


From  the  UVIlBFOOIi  JOUBNAL  OF  OOMMXBOS. 


«<<< 


'  The  Law  relating  to  Shipmasters  and  Seamen ' 
—such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  the  eminent  lawpublishers,  of  London. 
The  author  is  Mr.  Joseph  Kay,  Q.C.,  and  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap- 
pointment, duties,  rights,  liabilities,  and  remedies. 
It  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  of  the 


work  beinff  enhanced  by  copious  appendices  and 
index,  and  by  the  quotation  of  a  mass  of  authori- 
ties. .  .  .  Tkt  work  must  U  an  invah$aUe  cn€ 
ta  tkt  skipowntr^  thipmasUr^  or  consul  at  a  foreign 
port,  llie  language  is  clear  and  simple,  while  the 
legal  standing  of  the  author  is  a  sufficient  guarantee 
that  he  writes  with  die  requisite  authority,  and 
that  the  cases  quoted  by  him  are  decisive  as  regards 
the  points  on  which  he  touches." 


From  the  LAW  JOURNAI*. 


«< 


'The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.*.  .  .  Two  large  volumes 
containing  1181  pages  of  text,  81  pages  of  appen- 
dices, 98  pages  of  index,  and  upwards  of  z8oo  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 
"  Mr.  Kay  says  that  he  has  'endeavoured  to 


compile  a  guide  and  reference  book  for  masters,  dnp 
agents,  and  consuls.'  He  has  been  so  modest  as 
noc  tu  add  lawyers  to  the  list  of  his  pupils ;  but  ku 
work  Stl/f  w*  tkink,  bo  welcomud  by  uswyers  toJko 
havo  to  do  with  skipphsg  troMsacttOMS,  abmost  m* 
cordiaUy  as  it  uudouht^dfy  will  ho  by  tktu 
occupy  their  business  im  the  great 
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A    TREATISE 

ON  THB 

LOCUS  STANDI  OF  PETITIONERS  AGAINST  PRIVATE  BILLS 

IN  PARLIAMENT. 


THZIItD    EDITIOIT. 


By  JAMES  MELLOR  SMETHURST,  Esq.,  of  Trinity  College,  Cambridge,  M.A, 

and  of  the  Inner  Temple,  Barristet^at-Law. 


In  im[>erial  8vo.,  price  3^.  bd., 

A     r>  I  G  E  S  T 

OF  THE 

ENGLISH  AND  DTOIAII  DECISIONS,  Beported  in  Vol  L,  ] 
I.  and  n.,  of  the  INDIAN  JTJEIST,  during  the  Year  187 

By  EDMUND  FULLER  GRIFFIN,  of  Lincoln's  Inn,  Barristcr-at-Law. 
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In  8vo.,  1876,  price  js,  6d.,  cloth, 

ON  THE  COMPULSORY  PUEOHASE  of  the  UITDERTAKINGS 

OF  OOMPAiriES  BY  OOEPOEATIONS, 

And  the  practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 

Parliament    By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Barristcr-at-Law ; 

Avthor  of  **  The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,"  &c.,  &c. 

both  by  the  prompters  and  opponents,  and  as  this 
was  the  first  time  in  which  the  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  jks  a 
leading  case.  As  a  matter  of  course,  many  ind- 
dental  points  of  interest  arose  during  (he  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compiflsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bvll,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kindred  sub- 
jects were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 


**  This  is  a  work  of  considerable  importance  to  all 
Municipal  Corporations,  and  it  is  hardly  too  much  to 
say  that  every  member  of  these  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probabljr  at 
no  very  dbtant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  deariy  under- 
stood. This  task  is  made  easy  by  the  present  vohune. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  which  last  Session  passed  the  {weamble 
of  the  '  Stockton  and  Middlesborough  Corporations 
Water  Bill.  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


thus  a  complete  legal  compendium  on  the  large 
subject  with  which  it  so  aUy  deals.'' 


Tn  one  volume,  8vo.,  1875,  price  i8j.,  cloth, 

THE  PMOTIOE  BEFORE  THE  EAILWAY  COMMISSIONERS 

mnJER  THE  EEGULATION  OF  BAILWAYS  ACTS,  1873  and  1874  j 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies  ;  and  Appendices  of  Statutes  and  Cases. 

By  J.  H.  BALFOUR  BROWNE, 

O/tht  MiddU  Tempi*,  Barrtster-at'Law,  and  Regisirur  to  the  Railway  Commisuontrt, 


Mr.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arranged  for  the  purposes  of  refer- 
ence ;  its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


work  of  a  man  of  capable  legal  attainments,  and  by 
official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real  want 
and  to  pn>ve  of  sennce  to  the  legal  profession  and 
the  public. — Law  Magazine, 


In  one  thick  volume,  8vo.,  1875,  P"ce  25J.,  cloth, 

THE   PEINOIPLES   OF  THE  LAW  OF  RATING 

OP 

HEREDITAMENTS  in  the  OCCUPATION  of  COMPANIES. 

By  J.  H.  BALFOUR  BROWNE, 

Of  the  Middle  Tem^e,  Barrister-at-Law ;  Registrar  ta  the  Railway  Commissioner*. 


"The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume,  will  be  of 
freat  service  to  tne  parish  authorities,  and  to  the 
^gal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  |he  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  prodnction  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  much  needed*  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qu^iiied  him  to  undertake."— Zi>a«/  Magazine, 


In  8vo.,  1875,  price  p.Cd.,  cloth, 

THE  LAW  OF  USAGES  and  CUSTOMS: 

SI  )0ractfcal  Hat)  tEract. 

By   J.   H.   BALFOUR    BROWNE, 

0/the  Middle  Temple,  Barrisier-at-Lenu  ;  Registrar  to  the  "Railway  Commissioners, 

•*  We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  \MV**—Canada 
Law  JoumeU. 

**  As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable— the  prindples  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible,  and 
^tinguished  when  necessary.**— /rrirA  Law  Times. 

"As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner.'*— Zow  Magazine. 
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STEySHS  ft  HATHSS,  BELL  TASD,  TSICFLS  BAE. 


Now  ready,  in  8vo.,  187S,  price  dr.,  doth. 


THE  LAW  RELATING  TO  CHARITIES, 

Etpecially  witb  Reference  to  the  Validity  and  Constraction  of 

CHARITABLE  BEQUESTS  and  CONVEYANCES. 


BY 


FEKDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-lAw. 


"The  Law  rdadag  to  Charities  by  F,  M. 
Whiteford,  contains  a  brief  but  clear  exposition  of 
the  law  relating  to  a  dass  of  bequests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintance  with  the  Statutory  provisions  on  the 
subject.     Decisions  in  reported  Cases  occupy  a 


large  portion  of  the  text,  together  with  the  ex* 
planations  pertinent  to  them.  The  general  tesor 
of  Mr.  Whiteford's  work  is  that  of  a  digest  of  Cases 
rather  than  a  treatise,  a  feature,  however,  whkh 
will  not  diminish  its  tisefulness  for  purpcaes  of 
reference." — Lpan  Magazine amd  Revifm, 


Ib  Svo.,  1872,  price  7f.  6^,  doth, 

AN  EPITOME  AND  ANALYSIS 

OF 

SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 


Edia.  and  Oxoa  aad  B.C.L.  Oxon,  of  the  Middle  Temple,   Barristor-at-Law. 


"Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  law,  whether 
as  a  study  or  a  practice,  for  his  edition  <^ 
Herr  von  Savigny's  great  woik  on  'Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — tfie 
translation  of  his  author,  and  the  aaalyas  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  ori^al  will  be  seen  9X  a  glance ; 
the  Fseoch  translation  consisting  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  volume  of  a  hundred  and 


fifty_  P>^es.  At  the  same  time  tbe  pith  of  Voa 
Savignjrs  matter  seems  to  be  very  sucoessfuDy  pre- 
servoi^  nothing  whidi  might  be^  useful  to  the 
£nglisli4readcrl>eing  apparently  omitted. 

*  The  new  edition  of  Savigny  will,  we  hope,  be 
extensively  read  and  referred  to  ogr  English  lawyers. 
If  it  is  not,  it  will  not  be  the  faultx>f  the  trantJator 
and  epitomiscr.  Far  l^ss  will  it  be  Jthe  £auU  of 
Savigny  himself,  whose  clear  defiaitioas  and  aocn* 
rate  tests  are  of  gceat  use  to  the  legal 
— Law  JounuU, 


THB    ELEMENTS     OF    ROMAN    LAW. 


In  »i6  pages  8vo.,  1875,  price  lor.,  <Joth, 


A  CONCISE   DIGEST  OF  THE    INSTITUTES 

OP 

GAIUS    AND   JUSTINIAN, 

With  copious  R^erences  arran^d  in  Parallel  CobimnSy  aUo  Chronological  and 

Analytical  Tables^  Lists  of  Laws ^  <&v.  6*f. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Examination  At 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By   SEYMOUR   F.    HARRIS,  B.C.L..  M.A^ 

or    WORCB6T«R    COLLBGB,    OXKORD,     AND    THB    INNBR    TBMPLB,    BARBISTffR-AT-LAW; 
AUTHOR  OP   "  UNIVERSITIBS  AND   1.BGAL  BDUCATION." 


**J/r.  Harrises  digest  ought  to  have  very  great  success  among  law  students  bath  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  ezndence  of  praiseworthy  accuracy 
ajid  laborious  condensation^ — Law  Journal. 

**  This  book  cott  tains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gains  and  Justinian^  astd  is  so  arranged  that  the  reader  can  cU  once  sa 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact 
and  accurate  references  to  titles  and  sections  gtveu  he  can  at  once  refer  to  the  origimat 
wjiters.  1  he  concise  manner  in  which  Mr.  Harris  has  arranged  his  digest  wiU  render 
it  most  useful^  not  only  to  the  students  for  whom  it  was  originalfy  written^  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Raste^ 
Sanders^  Ortolan^  and  others^  yet  desire  to  obtain  some  knowledge  of  Roman  LawS* — 
Oxford  and  CAMBRiDas  Undergraduates'  Journal. 

**  Mr.  Harris  deserves  the  credit  of  having  produced  an  jepitome  which  will  be  of  service 
to  those  numerous  students  who  have  no  time  or  sugiciemt  aldli^  to  atuilyse  the  Instituta  far 
themselves.^' — Law  Times. 
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In  one  thick  volume,  8vo.,  1875,  ?^^^  2ix.,  cloth, 

ENGLISH 

CONSTITUTIONAL    HISTORY. 

^jesiptir  as  a  Cjert-§00h  for  S^tniitrdn  anb  ^ilgtxn. 

BY 

T.  P.  TASWELL-LANGMEAD,  B.C.L., 

Of  Lincoln's  Inn,  Barrister-at-Law,  late  Vinerian  Scholar  in  the  University 
of  Oxford,  and  Tancred  Student  in  Common  Law. 


Extracts  from  some  Reviews  of  this  Work: — 

'*  We  thmk  Mr.  Taswell-Langmead  may  he  congratulated  upon  having  compiled  an 
elementary  work  of  conspicuous  merit." — Pall  Mall  Gazette* 

**  It  hears  marks  of  great  industry  on  the  part  of  the  compiles,  and  is  most  completely 
stocked  with  all  the  important  facts  in  the  Constitutional  History  of  England,  which  are 
detailed  with  much  conciseness  and  accuracy,  .  .  .  and  is  very  full  and  clear." — Spectator, 

**  For  students  of  history  we  do  not  know  any  work  which  we  could  more  thoroughly 
recommend.'' — Law  Times, 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and 
\xwr— Globe, 

"For  conciseness,  comprehensiveness,  and  clearness,  we  do  not  know  of  a  better 
modem  book  than  Mr.  Taswell  Langmead's  *  English  Constitutional  History.' " — Notes 
and  Queries, 


<< 


The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly 
what  such  a  history  should  be."— ^Vfl/K/or*/. 

"  As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete 
work." — Law  JoumaL 

**  Mr.  Taswell-Langmead  has  endeavoured  in  the  present  volume  to  bring  together 
all  the  most  prominent  features  in  the  Constitutionid  History  of  England,  and  explain 
their  origin  and  development  It  is  possible  to  gain  from  a  hundred  pages  of  Mr.  Lang- 
mead's  work  a  knowledge  of  the  growth  and  progress  of  the  present  system,  which 
elsewhere  could  only  be  obtained  in  many  volumes." — Ins  A  Law  Times, 

*'  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject  It  is, 
however,  in  dealing  with  that  chief  subject  of  constitutional  history — parliamentary 
government — that  the  work  exhibits  its  great  superiority  over  its  rivals." — Academy, 


IS  VmU   TOB   UW  ITDSBITS. 

Fourth  Edition,  in  8to.,  1878,  price  z^i.,  cloth, 

THE  PRINCIPLES  OF  EQUITY. 

3|nteiibeo  for  t|)e  Wi&t  oC&tuQents  anb  t^t  l@rofed0fan. 

Dv  EDMUND    H.  T.   SNELL, 

FOURTH  EDITION. 
TO     "WHICK:    is    .A.3DIDEX) 

AN  EPITOME  OF  THE  EQUITY  PRACTICE, 

By  ARCHIBALD  BROWN,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.. 
of  the  Middle  Temple,  Harris ter-at-Law ; 

1  ObligalionE," 


■  i<viujn>  *-w  jiudy  of  Equil,,  ^ j  r—*-—  —»"- * -» . — 

or  Uiler,  Dflhb  baoV.     In  1B68  the  'Prindplci  al  Equity'  spputcd  for  the  lint  dmt    Eva  mil 
dale  i>  hu  betn  Ihc  lUtidan]  work  an  the  Hibjacl.    The  Ediiion  brfiui  lu  ii  the  Tounh  ibat  hu  >t 

Mil  j7if  not  incroie,  fa  hilheno  well-deKf-ed  populmil)'.     The  present  ediliin,  unlike  lamer ,  ..     , 

dfvUed  iniD  l«o  BooliJ.    The  first  Book  cooiiili  of  the  aA^,M\  ■  Ptintiples  ■  in  fom  .nd  .tvle  smilu-  u    ' 
ihe  ediiion  firH  published  by  Mr,  SneLI,  wltb  [he  excepiLoti  thAt  some  p*tainiph<  bare  b«Qi  e&tfrvlT 

re-wriiMD  and  addilioni  made  to  it,  m  u  Ir  l_^_^  :-  _^__  :_  .  ;.■.  .^.  __:  _■__ r  .1 

law.    Id  iu  tencral  chararier  thii  pan  of  It 

piloorerron  and  delicieticies  have  been  conn.c...  ...m^  i^^  uu^u-ki  uicu.  iuui  >ucvuuu;»uui  u»  luuc     , 

nrwraljy,  have   been  worked    up  to  the  level  of  the  new  procedure  introduced  by  the  eweeptng  and     . 
Imporlailt  leKialadon  which  has  been  eflccted  dunoA  the  last  five  yean.    To  enter  into  a  discubion  on     ! 
the  form,  uyicf  and  method  Bencrally  of  thi«  («n  of  the  new  edition  would  be  a  needleis  labour,  aidw 
nibttance  and  tangiiage  of  lormer  editionfr-'now  so  wej[  known — have  been  umfgrn:!^  retained.     Tlie 

work   udei^iualei  ream  the  pen  of  Mr.  Archibald  BrowD.  b!c.L.,  of  Olford,  audaf  the  Middle  Ts^e. 

B^rriter-at-Uw,   who  has  handled  hi»  subject  in  an 

'  Pratliee  in  Eouity*  embodies  the  whole  mocedure  in 

Mr.  Brawn  will  be  most  highly  appreciated  by  the  prof. 
[ell.  As  a  matter  of  fact,  Ihii  Equity  Practice  u 
(ummajy  of  the  whole  of  Ihe  Judicame  Acts  a.  far  ai 

™-ri~  i  "h^Ihre^  0«limi"l^''Diri^'ir  ^^Z^ 

the  Orisinal  and  A      -        " 

jurisdiclioii  


li  ID  say,  the  Oriiinal  and  Aipellate  Court 
clion  itKir.  He  then  fully  eiplaini  Ihe  mode  0 
em  ot  order.    Who  should  he  made  parties  10  ar 

Riodes  of  trial,  nnd  inallen  relaiiu  Is  Ihe  diicantinua 


KSlS'll 

"  We  know  of  m  better  introduction   to  the  Principles  of  Equiiy."— 
Canada  Law  Journau 
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In  one  volume,  8vo.,  1874,  P"ce  18/.,  cloth, 

PRINCIPLES   OF  GONVEYANGING. 

AN  ELEMENTARY  WORK  FOR  THE  U§E  OF  STUDENTS. 

By  Henry  C.  Dsane,  of  Lincoln's  Inn,  Barrister-at-Law,  sometime  Lecturer  to  the 

Incorporated  Law  Society  of  the  United  Kingdom. 


"  Mr.  Deane  is  one  of  the  Lecturers  of  the  Incorporated  Law  Society,  and  in  hu  elementary  work 
intended  for  the  use  of  students,  he  embodies  some  lectures  given  at  the  hall  of  that  society.  It  would 
weary  our  readers  to  take  them  over  the  ground  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  the  second  to  Conveyancing.  The  latter  is  prefaced  by  a  very 
interesting  "  Hbtory  of  Conveyancing,"  and  for  practical  purposes  the  chapter  (Ch.  3.  Part  II.)  on 
Conditions  of  Sale  is  decidedly  valuable.  The  most  recent  legislation  is  handled  by  Mr.  Deane  in  con- 
nexion with  the  old  law,  the  JudicsUure  Act  and  the  Vendor  and  Purchaser  Act  both  being  considered 
in 'this  diapter  on  Conditions  of  Sale.  We  might  make  some  interesting  quotations,  but  the  work  is  one 
which  those  engaged  in  conveyancing  should  purchase  and  put  on  their  shelves,  and  welcome  it  with  the 
recommendations  which  we  have  already  recorded." — Law  Timss. 


"  We  hope  to  see  this  book^  like  SnelTs  Equity ^  a  standard  class-book  in 
all  Law  Schools  where  English  law  is  taught'' — Canada  Law  Journal. 


"  This  is,  as  its  author  states,  a  purely  elementary 
work.  It  may  indeed  be  called  the  A  B  C  of  con- 
Teyandng.  In  the  clearest  and  simplest  language 
the  student  will  find  an  outUne,  firstly,  of  the  various 
forms  of  ownership  in  land,  and,  secondly,  of  the 
ordinary  modes  of  conveyances  used  in  transferring 
such  land  from  one  person  to  another.  The  second 
portion  is  founded  upon  lectures  that  were  delivered 
by  the  author  at  the  Incorporated  Law  Society,  and 
is  accordingly  very  clear  and  practical.  The  wh<de 
work  is  very  well  and  thoroughly  done.  Mr. 
Deane  has,  we  believe,  succeeded  in  writing  the 
very  simplest  wofk  ever  published  on  the  abstruse 
subject  dT  conveyancing ;  and  has  by  his^language 
and  illustrations,  explained  points  of  law  in  a  way 
that  cannot  be  misunderstood.  For  this  reason,  and 
as  being  the  most  elementary  work  combining  the 
dements  c€  real  piopeity  law  with  the  principles  of 
practical  conveyancing,  we  can  heartily  recommend 
it  as  a  first  book  on  the  subject  of  which  it  treats. 
As  sudi  we  should  think  it  would  be  both  worthy 
and  suitable  to  be  named  as  one  of  the  books  that 
are  required  to  be  read  as  a  preparation  for  the 
various  Law  Examinations."—  The  Laau^ 

"  We  can  confidently  recoAimend  Mr.  Deane's 
work  <m  the  '  Principles  of  Conveyancing.'  It  is 
not  exhaustive,  and  does  not  pretend  to  go  fully  into 
the  laws  of  trusts,  powers,  or  remainders,  but  it  fully 
explains  the  several  different  legal  and  equitable 
estates  in  land  and  the  tenure  of  land,  and  the  modes 
of  alienation  used  in  conveyances  inUrvioo*  and  by 
will.  It  also  fully  explains  the  meaning  and  value 
of  the  several  parts  of  the  conveyances,  the  cove- 
nants, conditions,  provisoes,  exceptions  and  reser- 
vations, habendums,  and  the  proper  form  of  recitals, 
ftc,  &c. — a  point  frequently  neglected  ia  other  and 
more  pretentious  treatises.     It  contains  excdient 


chapters  on  purchase  deeds,  leases,  mortgages, 
settlements,  and  wills ;  and,  in  addition.  Mr.  Deane 
treats  of  conditions  of  sale  most  fuUy  and  clearly. 
It  seems  essentially  die  book  for  youAg  convey- 
-ancers,  and  will,  probably,  in  many  cases  supplant 
Williams.  It  is,  in  fact,  a  modem  adaptation  of 
Mr.  Watkin's  book  on  conveyancing,  and  is  fully 
equal  to  iu  prototype."— /mA  Law  Time*. 


€t 


'A  general  review  of  the  scope  of  Mr.  Deane's 
volume  and  a  perusal  of  several  of  its  chapters 
have  brought  us  to  the  conclusion  that,  though  its 
contents  are  purely '  elementary,  and  it  contains 
nothing  which  is  not  familiar  to  the  practitioner, 
it  may  be  extremely  useful  to  students,  and  especially 
to  those  gentlemen  who  are  candidates  for  the 
various  legal  examinations.  There  are  so  many 
questions  set  now  on  case  law  that  they  would  do 
well  to  peruse  this  treatise  of  Mr.  Deane's,  and  lue 
it  in  conjunction  with  a  book  of  questions  and 
answers.  They  will  find  a  considerable  amount  of 
equity  case  law,  especially  in  the  second  part  of 
Mr.  Deane's  book,  which  comprises  in  substance 
some  lectures  delivered  by  the  author  at  the  Law 
Institution." — Law  yattmal, 

"  As  Mr.  Deane's  work  is  addressed  to  die  rising 
generation  of  conveyancers,  '  students  entering 
upon  the  difficulties  of  real  property  law,'  it  may  be 
presumed  that  he  does  not  fear  the  immediate  anni- 
hilation  of  that  noble  science  in  its  traditional  forms 
by  any  legisladve  changes.  The  first  part  of  the 
volume  is  composed  of  a  series  of  chapters  on  cor- 
poreal hereditaments,  and  the  second  part  of  some 
lectures  on  conveyancing  recently  delivered  by  the 
author  at  the  Law  Institution.  It  is  enough  to  say 
that  Mr.  Deane  writes  clearly  and  to  the  point." — 
Sainrdajt  Rtvitw, 


'  Of  dl  the  elementary  works  on  the  Principles  of  Conveyancing  which  it  has  been  our  fortuure  to 
read,  it  is  our  opinion  Mr.  Deane's  wcnrk  is  the  clearest  and  best." — Sheffield  Peit. 
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In  one  yolnme,  '8va,  1876,  price  20f.f  doth, 

PEINOffLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By  JOHN  INDERMAUR,  Solicitor, 

AUTHOR  OF   **A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT," 
"EPITOMES  OF  LEADING  CASES,''    AND  OTHER  WORKS. 


**  This  worJk,  the  author  tells  us  in  his  Preface^  is  written  mainly  with  a  view  to  the 
examinations  of  the  Incorporated  Law  Society  ;  but  we  thinh  it  is  likely  to  (Uiain  a  wider 
usefulness.  It  scents,  so  far  as  toe  can  judge  from  the  parts  we  have  examined,  to  be  a 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable;  and 
not  only  students,  but  many  practitioners  and  the  public  might  ben^t  by  a  perusal  of  its 
/xj^j."— Solicitors'  Journau 

**  Mr.  Indennaur  has  very  clear  notions  of  what  a  law  student  should  be  tangfat  to 
enable  him  to  pass  the  examinations  of  the  Incorporated  Law  Society.  In  this,  his  last 
work,  the  law  is  stated  carefully  and  accurately,  and  the  book  will  probably  prove 
acceptable  to  students." — Law  Times, 

"  Mr.  Indermaur's  book  will  doubtless  be  found  a  useful  assistant  in^  the  legal  pupil 
room.  The  statements  of  the  law  are,  as  far  as  they  go,  accurate,  and  have  been  skilfnUy 
reduced  to  the  level  of  learners.  Mr.  Indermaur  possesses  one  great  merit  of  an  instructor 
— he  is  able  to  bring  out  the  salient  points  on  wide  subjects  in  a  telling  manner." — Law 
JoumaL 

**  Mr.  Indennaur  has  acquired  a  deservedly  high  reputation  as  a  writer  of  convenient 
epitomes  and  compendiums  of  various  branches  of  th6  Law  for  the  use  of  students. 
Within  the  limits  which  the  author  has  assigned  to  himself,  he  has  certainly  given  proof 
of  praiseworthy  industry,  accuracy,  and  clearness  of  exposition,  which  cannot  £ul  to  be 
of  the  greatest  advantage  to  the  law  student  The  practising  solicitor  will  also  find  this 
a  very  useful  compendium*  Care  has  evidently  been  taken  to  note  the  latest  decisions 
on  important  points  of  law.  A  full  and  well-constructed  Index  supplies  every  facility 
for  ready  reference." — Law  Magazine, 

**  The  works  of  Mr.  Indermaur  are  the  necessary  outcome  of  the  existing  system  of 
legal  education,  and  are  certainly  admirably  adapted  to  the  needs  of  stud^its.  We 
observe  that,  in  the  preface  to  his  Principles  of  the  Common  Law,  the  author  announces 
that  he  had  a  collateral  object  in  view — viz.,  to  produce  a  work  useful  to  the  practitioner. 
To  sessional  practitioners,  and  those  whose  libraries  are  limited,  we  have  no  doubt  that 
this  work  will  prove  a  useful  acquisition ;  but  its  special  merit  appears  to  us  to  be  that 
it  most  adequately  achieves  that  which  was  the  author's  principal  object — namely,  to 
supply  a  book  upon  the  subject  of  Common  Law  which,  whilst  being  elementary  and 
readable  on  the  one  hand,  yet  also  goes  sufficiently  into  the  subject  to  prepare  students 
for  examination.  The  author,  who  possesses  a  well-established  reputation  as  a  law 
tutor,  and  as  an  able  and  indefatigable  writer  of  books  for  students,  certainly  knows 
precisely  just  what  it  is  that  students  require,  and  that  desideratum  he  has  fully  supplied. 
We  might  suppose  that  the  work  itself  was  the  didactic  embodiment  of  the  prize  answers 
to  a  voluminous  code  of  examination  questions  on  the  subject  of  common  law ;  and 
presenting,  as  it  does,  a  lucid,  careful,  and  accurate  outline  of  the  elementary  principles 
applicable  to  contracts,  torts,  evidence,  and  damages,  such  a  work  cannot  fail  to  prove 
abundantly  useful  to  the  student" — Irish  Law  Times. 
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In  8vo.,  1878,  price  los.,  doth. 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT 

OF  J  U  Die  A  TURE, 

In  the  Queen's  Bench,  Common  Pleas,  Exchequer,  and  Chancery  Divisions.    Intended 
for  the  use  of  Students.    By  John  Indermaur,  Solicitor. 

"  Intended  forthe  use  of  students,  this  book  is  executed  with  that  accurate  knowledge  and  care  which 
distinguish  Mr.  Indermaur.  It  treats  carefully^  of  the  steps  to  be  taken  in  the  several  divisions,  and  In  the 
appendix  is  given  a  table  of  some  of  the  principal  tiroes  of  proceedings.  Not  only  the  student  but  the 
practitioner  will  find  this  little  volume  of  use."— Z^nv  Timtt. 

**  Mr.  Indennaiir^s  treatise  is  addressed  to  the  attention  of  students  ;  and  what  student  but  knows  that 
the  name  of  that  author  is  a  guarantee  of  the  utility  of  any  work  so  presented  ?  His  '  Manual  of  Practice,' 
while  avoiding  unnecessary  details,  femishes  a  concise  but  complete  elementary  view  of  the  iH^>cedure  in 
the  Chancery  and  O>mmon  Law  Divisions  of  the  High  Court  of  Justice  under  the  English  Judicature 
Acts ;  and  certainly  any  examination  on  the  subject  must  be  very  unreasonable  that  a  student  who  has 
mastered  Mr.  Indennaur's  perspicuous  reading  on  the  practice  could  fail  to  pass."*-/rwA  Law  Times. 

Fourth  Edition,  in  8yo.,  1877,  price  6x.,  cloth, 

AN    EPITOME    OF   LEADING    COMMON    LAW   CASES; 

WITH    SOME    SHORT    NOTES   THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."    By  John  Indermaur, 

Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Tenn>  1872). 

"  We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases/  by  Mr.  Inder- 
maur, Solicitor.  T^e  first  edition  of  this  work  was  published  in  Februaiy,  1873,  the  second  in  April,  1874,  and 
now  we  have  a  third  edition  dated  September,  z8^^.  No  better  proof  of  the  value  of  this  book  can  be  fur- 
nished than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Law  JoMmal,  _ 

Third  Edition,  in  8yo.,  1877,  price  6x.,  cloth, 

AN   EPITOME   OF   LEADING    CONVEYANCING   AND 

EQUITY   CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  "An  Epitome  of  Leading 

Common  Law  Cases." 

"We  have  received  the  second  edition  of  Mr.  Indennaur's  very  useful  Epitome  of  Leading  Convey- 
ancing and  Equity  Cases.     The  work  is  very  well  done." — Law  Times. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — ^for  whom  it  is  especially 
intended.    Mr.  Indermaur  will  soon  be  known  as  the  'Students'  Friend.'  ** — Canada  Law  yaumal. 

Second  Edition,  in  8vo.,  1876,  price  4r.,  cloth, 

SELF 'PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING  A   COMPLETE  COURSE    OF  STUDY,  WITH  STATUTES, 

CASES,   AND    QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"  In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  intermediate 
examination  to  the  final.  His  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
is  intellieoitly  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  suJSdent 
to  carry  aim  through  the  final  examination."— ^S'^^V^rr'  youmai. 

"  Tnis  book  contains  recommendations  as  to  how  a  complete  course  of  stud^  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriaitm.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  tack  in  his  reading,  and  that  any  one  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  wiu  great  credit.'' — Law  youmai. 

In  8vo.,  1875,  price  dr.,  cloth, 

THE  STUDENT'S  GUIDE  TO  THE  JUDICATURE  ACTS, 

AND  THE  RULES  THEREUNDER  : 

Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 

''As  the  result  of  the  well-advised  method  adopted  by  Mr.  Indermaur,  we  have  a  Guide  which  will 
tnujuestionably  be  found  most  useful,  not  only  to  Students  and  Teachers  for  the  purpose  of  examination, 
but  to  anyone  desirous  of  acquiring  a  first  acquaintanceship  with  the  new  system.^' — Irish  Law  Times. 
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In  one  volume,  Svo.,  1874,  price  21s.,  cloth, 


A   NEW    LAW    DICTIONARY, 


AND 


imtitutt  of  ti)e  b)i)Ol(  Hab) ; 

EMBRACING   FRENCH  AND    LATIN  TERMS,  AND  REFERENCES  TO  THE 

AUTHORITIES.  CASES.  AND  STATUTES. 

By    ARCHIBALD    BROWN, 

M.  A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple,  Barrister-at-Law;  Author 
of  the  **  Law  of  Fixtures,"  **  Analysis  of  Savigny's  Obligations  in  Roman  Law,"  &c 

"  Afr.  Brown  has  succeeded  in  the  first  essential^  that  of  brevity.  He  has 
compressed  into  a  wonderfully  small  comfiass  a  great  deal  of  matter.  Our  im- 
pression is  that  the  work  hcLs  been  carefully  executed^ — SOLICITORS'  Journal. 


"  This  work,  laborious  and  difficult  as  it 
was,  has  been  admiraUy  carried  out,  and 
the  woric  is  really  what  it  professes  to  be, 
a  complete  compendium.  An  index  to  a 
dictionary  is  a  novelty,  but  from  the  excep- 
tional nature  of  the  contents  an  index  was 
likely  to  be  most  useful,  and  accordingly 
Mr.  Brown  has  prefixed  to  the  book  a  co- 
pious index  by  which  a  student  can  at  once 
turn  to  the  main  body  of  the  work  and 
obtain  the  information  he  requires.  Autho- 
rities and  cases  are  abundantly  cited,  and 
Mr.  Brown  can  claim  with  justice  to  call 
his  book  an  institute  of  ^e  whole  law." — 
Standard. 

"  In  a  modest  preface  Mr.  Brown  intro- 
duces us  to  a  rather  ambitious  work.  He 
has  endeavoured  to  compress  intq  less  than 


four  hundred  pages  the  whole  law  of  Eng- 
land, and  has  evidently  bestowed  much 
pains  on  the  execution  of  the  task.  He 
does  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prepar- 
ing for  the  Bar  or  for  the  lower  branch  of 
the  profession,  and  there  can  be  no  doubt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to  the  class  he  has  had 
in  view.  Mr.  Brown  has  perhaps  done 
about  as  much  as  any  one,  not  a  rare 
genius,  could  do,  and  his  Dictionary  will  be 
serviceable  to  those  who  are  in  want  of  hints 
and  references,  and  are  content  ¥rith  a 
general  idea  of  a  law  or  legal  principle.  It 
is  a  handy  bode  to  have  at  one*s  elbow. 
— Saturday  Review. 


»i 


"  This  book  has  now  been  for  some  time  published^  and  we  have  had  many 
opportunities  of  referring  to  it.  We  find  it  an  admirable  Law  Dictionary,  and 
something  more,  inasmuch  as  it  contains  elaborate  historical  and  antiquarian 
analyses  of  our  legal  system  under  the  several  headings.  The  student  and  the 
literary  man  will  find  the  book  very  useful  in  reading  and  writing.  Indeed  the 
people  who  are  not  lawyers,  but  who  nevertheless  feel  a  desire  or  are  under  a 
necessity  to  use  legal  terms,  or  who  meet  them  in  their  course  of  study,  cannot  do 
better  than  obtain  a  copy  of  this  work  and  use  it  judiciously ;  they  will  i  hereby 
be  enabled  to  avoid  the  ludicrous  errors  into  which  novelists  in  particular,  and 
public  speakers  too,  are  often  led  by  the  inappropriate  use  of  terms  whose 
meanings  they  do  not  perfectly  comprehend."*— IRISH  Law  TIMES. 
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In  8vo.,  1877,  price  205.,  cloth, 

PEINCIPLES  OF  THE  CRIMINAL  LAW. 

.  INTENDED  AS  A  LUCID  EXPOSITION  OF  THE  SUBJECT   FOR  THE  USE 

OF  STUDENTS  AND  THE  PROFESSION. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

Of  Worcester  College,  Oxford,  and  the  Inner  Temple,  Barrister-at-Law ;  Author  of 
*  **  A  Concise  Digest  of  the  Institutes  of  Gains  and  Justinian." 

REVIEWS.' 

**  TTure  is  no  latk  of  Works  on  Criminal  Law^  but  there  was  room  for  such  a  usrful 
handbook  of  Principles  as  Mr.  Seymour  Harris  has  supplied.  Accustomed,  by  his  previous 
labour Sy  to  the  task  of  analysing  the  law,  Mr.  Harris  has  brought  to  bear  upon  hii  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  me  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  and  J  or  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law.  A  noticeable  feature  of  Mr.  Harries  Toork, 
which  is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  injlicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Law  will  be 
found."— Law  Magazine  and  Review. 

**  Mr.  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearance 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  hcu  shown  an 
ability  of  omission  which  is  a  good  test  of  skill,  and  from  the  overwhelming  nuiss  of  the 
criminal  laao  he  has  discreetly  selected  just  so  much  only  as  a  learner  needs  to  know,  and  has 
presented  it  in  terms  which  render  it  capable  of  being  easily  taken  into  the  mind.  The  first 
half  of  the  volume  is  devoted  to  indictable  offences^  which  are  defined  and  explained  in 
succinct  terms  ;  the  second  half  treats  of  the  prevention  of  offences,  the  courts  of  criminal 
jurisdiction,  arrest,  preliminary  proceedings  before  magistrates,  and  modes  of  prosecution 
and  trial ;  and  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  trial,  and  summary 
convictions,  with  a  table  of  offences,  complete  the  book.  The  part  on  procedure  will  be  found 
particularly  useful.  Few  young  counsel,  on  their  first  appearance  at  sessions,  have  more  than 
a  loose  and  general  notion  of  the  manner  in  which  a  trial  is  conducted,  and  often  commit 
blunders  which,  although  trifiing  in  kind,  are  nevertheless  seriously  discouraging  and 
annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  as  that  of 
mistaking  the  order  in  which  the  speeches  are  made  and  witnesses  examined,  they  may 
be  saved  by  the  table  of  instructions  given  here.*^ — Solicitors'  Journal. 

"This  work  putpoits  to  contain  'a  concise  exposition  of  the  nature  of  crime,  the  Tarious  offences 
punishable  by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions/  with 
tables  of  oflfences,  punishments,  and  statutes.  At  the  first  blush  of  the  thing  one  might  be  tempted  to  ex- 
claim :  '  All  this  is  well-troddea  ground.  What  need,  then,  can  there  be  of  further  text-books,  treatise, 
or  reference-books  ?*  Well,  we  think  that  a  very  slight  examination  of  Mr.  Harris's  book  will  be  sufficient 
to  show  that  the  learned  author  has  so  treated  his  subject  as  to  justify  this  addition  to  our  stock 
of  criminal  law  books.  We  will  put  the  matter  in  a  very  simple  way.  Every  year  there  is  a  goodly  array 
of  young  men  starting  for  assizes  and  sessions,  full  of  hope  and  fairer  stocked  with  knowledge  of  civil  law. 
the  first  brief  is  pretty  sure  to  be  a  mild  nrosecution.  But  criminal  law  has  not  been  a  theme  of  instruc- 
tion in  the  chambers  of  pleader  or  counsel,  and  the  subject  is  not  a  familiar  one,  even  after  some  prepara- 
tion for  the  pass  examination.  In  what  book  is  the  young  barrister  to  look  for  a  little  help  and  instruction 
before  he  starts  on  his  campaign  ?  Now  Mr.^  Harris  oflfers  to  all  this  class  of  students  a  fair  genenil  view 
of  the  criminal  law  of  England  in  a  style  which  is  neither  too  condensed  nor  too  discursive  ;  and  he  has 
nianaged  to  have  his  book  so  well  printed,  with  pages  so  neady  spaced,  and  such  noble  paper  and 
mareins,  that  the  reader  is  enticed  to  proceed  with  hu  task.  The  work  is  divided  into  four  books. 
Bo^I.  treats  of  crime,  its  divisions  and  essentials;  of  persons  capable  of  committing  crimes;  and  of  prin- 
cipals and  accessories.  Book  II.  deals  with  olTences  of  a  public  nature;  offences  against  private 
persons ;  and  offences  against  the  property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as 
much  brevity  as  could  well  be  used  consistently  with  a  proper  explanation  of  the  legal  characteristics  of 
the  several  offences.  Book  III.  explains  criminal  procedure,  mcluding  the  jurisdiction  of  Courts,  and 
the  various  steps  in  the  apprehension  and  trial  of  criminals  from  arrest  to  puni^unent.  This  part  of  the 
work  is  extremely  well  done,  the  description  of  the  trial  being  excellent,  and  thoroughly  calculated  to 
impress  the  mind  of  the  uninitiated.  Book  IV.  contains  a  short  sketch  of  'summary  convictions  before 
magistrates  out  <A  quarter  sessions.'  The  table  of  offences  at  the  end  of  the  vdbme  is  most  usefnl,  and 
there  is  a  very  full  mdex.   Altogether  we  must  congratulate  Mr.  Harris  on  his  adventure."— Loio  /oumol. 
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In  one  volume,  8vo^  1878,  price  cloth. 

LEADING   STATUTES   SUMMARISED, 

FOR  THE  USE  OF  STUDENTS. 

By  ERNEST  C.  THOMAS, 

Bacon  Scholar  of  the  Hon.  Society  ^f  Gray's  Inn,  late  Sdolax  of  Trinity  College,  Oxford : 
Anthor  of  "  Leading  Cases  in  Constitutional  Law  Briefly  Stated." 

In  8vo.,  1876,  price  6s.,  doth, 

LEADING  CASES  IN  CONSTITUTIONAL  LAW 

BBIEFLT  STATED,  WITH  IHTBOOirCTIOV.  EXCITBSUSB,  JLKD  HOIEa 

By  ERNEST  C.  THOMAS, 

Bacon  Scholar  of  die  Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  CoIIego,  Oxford. 

"  Mr.  E.  C.  Thomas  has  pat  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illustrating  Con- 
stitutional Law,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  under  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  in 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  dear 
and  intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  which  they  are 
regulated ;  and  then  follows  a  summary  of  leading  cases." — Saturday  Renew, 

"  Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  '^«**'ng  cases."— 
Lofv  Ttmts. 

In  8vo.,  1876,  price  &r.,  cloth, 

AN  EPITOME  OF  HINDU  LAW  CASES, 

WITH  SHORT  NOTES  THEREON, 

And  Introductory  Chapters  on 

SOURCES  OF  LAW,  MARRIAGE,  ADOPTION,  PARTITION,  AND 

SUCCESSION. 

By  WILLIAM   M.  P.  COGHLAN, 

BOMBAY  CIVIL  SEKVICB,  JUDGB  AKD  SESSIONS  JUDGB  OF  TANNA. 

"  This  interesting  volume  may  briefly  be  described  as  an  epitome  of  the  principal  decisions  on  Hindu 
Law  passed  by  all  oar  High  Courts.  But  it  gives  also  a  clear  and  intelligible  history  of  the  Hindu 
customs  of  Marriage,  Adoption,  and  Partition,  with  a  disquisition  on  the  sources  of  Hindu  Law.  in  the 
course  of  which  the  different  authorities  are  marshalled,  and  their  order  of  precedence  and  positum  in  th^ 
different  schools  of  Hindu  Law  pointed  out.  Apar^  altogether,  from  their  professional  vahie,  these 
introductory  chapters  are  interesting  to  the  layman,  as  presenting  a  series  of  curiously  ekact  photographs 
of  every  day  Hindu  life,  which  are  further  illustrated  by  the  rulings  of  the  various  High  Courts.  We 
have  only  space  to  direct  the  readers'  attention  to  the  chapters  on  marriage,  and  the  cases  cited,  for  we  made 
use  of  this  text-book  among  others  in  discussing  the  Hindu  marriage  laws  in  our  columns  last  year.  Mr. 
Coghlan  is  well  known  as  the  Judge  and  Session  Judge  of  Taima,  and  as  one  of  the  closest  students  of 
Hindu  life  as  well  as  of  Hindu  law.  His  volume  is  ahready  a  text-book  to  the  students  of  Hindu  law  in 
England,  and  should  also  find  a  welcome  here  from  practitioners,  and  even,  through  the  intrinsic  interest 
of  the  subject  and  the  ability  of  treatment,  from  those  general  readers  who  may  be  interested  in  Indian 
matters.*' — Titne*  of  India. 

"  Mr.  Coghlan,  Judge  and  Sessions  Judge  of  Tanna,  has  prepared  an  epitome  of  some  Hindoo  law  cases 
as  a  guide  to  the  law  reports  and  to  the  standard  text-books.  Apart  from  its  professional  valuer,  it  presents  a 
curious  picture  of  Hindoo  customs  and  ideas  on  various  subjects,  sudi  as  marriage,  family  d^.  Sac**— 
Saturday  Review. 
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Second  Edition,  in  8vo.,  1875, 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS 

1862,    1867,    1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS. 

1870,    1871,    1872; 

AND  OTHER  ACTS  RELATINa  TO  JOINT  STOCK  COMPANIES, 

Together  with  Rules,  Orders,  and  Forms,  &c.  &c    By  H.  Burton  Bucklsv,  M.A,,  of 
Lincoln's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 

In  the  preparation  of  the  Second  Edition  the  Reports  have  been  carefully 
re-searched^  and  numerous  authorities  added,  •  TcUfleA,  of  The  Companies 
Acty  1862,  is  now  printed  with  Notes,  in  which  many  points  not  touched 
upon  in  the  First  Edition  are  discussed.  The  authorities,  including  those 
in  the  Albert  and  European  Arbitrations,  are  brought  down  to  the  date 
of  publication. 


EUBOFEAN  ABBITBATION. 


Part  I.,  price  7j.  6</.,  sewed, 

LORD    WESTBURY'S   DECISIONS. 

Reported  by  Francis  S,  Rrilly,  of  Lincoln's  Inn,  Barrister-at-Law* 


AIiBEBT    A^BITBATION. 


Parts  L,  II.,  and  III.,  price  25J.,  sewed, 

LORD    CAIRNS'S   DECISIONS. 

Reported  by  Francis  S.  Reilly,   of  Lincoln's  Inn,  Barrister-at-Law. 


In  8vo.,  1 87 1,  price  2ix.,  doth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  EegistrcUion  Acts^  and  the  Law  of  Voluntary 

Dispositions  of  Property  genercUly, 

By  H.  W.  may,  B.A.  (Ch.  Ch.  Oxford),  and  of  Lincohi's  Inn,  Barrister-at-Law. 

"Examining  Mr.  May's  book.  w«  6nd  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  dearlv  as  it  could 
be.  ...  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character. ' 
— SolkiUr^  Jourtuu, 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  wdi  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— American  Law  Review, 


^'  This  treatise  has  not  been  published  he£on  it 
wanted.     The  statutes  of  Elizabeth  against 


was 

frandutent -conveyances  have  now  been  in  force  tax 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  wwi  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  exposition  of  legal  principles  in- 
volved in  the  decisions,  under  any  cu-cumstances, 
most  have  been  a  woric  of  ^reat  labour,  and  we 
are  pleased  to  observe  that  m  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
with  considerable  professional  skilL  .  .  .  We  can- 
not conclude  our  notice  of  this  w<m^  without  saying 
that  it  reflects  great  credit  on  the  publishers  as  well 
as  the  author.  The  facilities  afforded  by  Messrs. 
Stevens  and  Haynes  for  the  publication  ot  treatises 
by  rising  men  in  our  profession  are  deserving  of 
all  praise.  We  feel  assured  that  they  do  not  %htly 
lend  their  aid  to  works  presented  tor  publication, 
and  that  in  consequence  publication  by  such  a  firm 
to  somr  extent  a  guarantee  of  the  value  of  the 
work  published.'* — Canada  Ltrw  Journal. 


.     IS 


"We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  tuidition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscienuously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  pomts.'" — Law  Tunes, 


30 


STEVSirS  ft  HATHB8,  BELL  TASD,  TXKFLX  BAK. 


In  one  volume,  8to.,  1875,  price  2$s.,  cloth, 

AN    ESSAY 

OK 

THE    RIGHTS  OF  THE   CROWN 

AND  THB 

PRIVILEGES  OF  THE  SUBJECT 

3[n  tht  %ta  %bottf5  of  tit  Eealm. 

By  Robert  Gream  Hall,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition.  Revised 
and  corrected,  together  with  extensive  Annotations,  and  references  to  the  later 
Authorities  in  Elngland,  Scotland,  Ireland,  and  the  United  States.  By  Richard 
LovELAKD  LovELAND,  of  the  Inner  Temple,  Barrister-at-Law. 


"  This  is  an  interesting  and  valuable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there  is  no  great  induce&ent  for  a  legal 

writer  to  toke  up Mr.   Hall,   whose 

first  edition  was  issued  in  1830,  was  a  writer  of 
considerable  power  and  method.  Mr.  Loveland's 
editing  reAecU  the  valuable  qualities  of  the '  Essay ' 
itself.  He  has  done  his  work  without  pretension, 
but  in  a  s(4id  and  efficient  manner.  The  'Sum- 
mary of  Contents '  gives  an  admirable  epitome  of 
the  chief  points  discussed  in  the  'Essay/  and 
indeed,  in  some  twenty  propositions,  supplies  a 
useful  outline  of  the  whole  law.  Recent  cases  are 
noted  at  the  foot  of  each  page  with  great  care  and 
accuracy,  while  an  Appendix  contains  much  valu- 
able matter;  including  Lord  Hale's  treatise  De 
yurt  MariSt  about  which  there  has  been  so  much 
controversy,  and  Serjeant  Merewether*s  learned 
argument  on  the  rights  in  the  river  Thames.  The 
book  will,  we  think,  take  its  place  as  the  modem 
authority  on  the  subject." — Law  Joumai. 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 


necessary  to  supplement  it  so  largely  by  reference 
to  cases  since  decided.  A  tempting  opporttmity 
was,  therefore,  pSered  to  an  intelligent  editor  to 
supply  this  defect  in  the  work,  and  Mr.  Lovdand 
has  seized  it,  and  proved  his  capacity  in  a  very 
marked  manner.  As  very  good  specimens  of  anno- 
tation, showing  clear  judgment  in  selection,  we  may 
refer  to  the  subject  of  alluvion  at  page  Z09,  and  the 
rights  of  fishery  at  page  50.  At  the  latter  place  be 
begins  his  notes  by  stating  under  what  expressions 
a  'several  fishery'  has  been  hekl  to  pass,  pro- 
ceeding subsequendy  to  the  evidence  which  is 
sufficient  to  support  a  claim  to  ownership  of  a 
fishery.  The  important  question  under  what  cir- 
cumstances property  can  be  acquired  in  the  so3 
between  high  and  low  water  mark  is  luddly  dis- 
cussed at  page  77,  whilst  at  page  81  we  find  a 
pregnant  note  on  the  property  of  a  grantee  oT 
wreck  in  goods  stranded  within  his  liberty. 

"We  think  we  can  promise  Mr.  Loveland  the 
reward  for  which  alone  he  sajrs  he  looks — that  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cases  relating  to  the 
foreshores  of  the  country." — Law  Times, 


"  The  entire  book  is  masterly^ — ALBANY  Law  Journal. 


In  one  volume,  8vo.,  1877,  price  I2j.,  cloth, 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLUTION    AND    OBSTRUCTION   OF    WATER   COURSES; 

Together  with  a  Brief  Sumniary  of  the  Various  Sources  of  Rivers  Pollution. 

By    CLEMENT    HIGGINS,    M.A.,    F.C.S., 

OF  THB  INNER   TEMPLE,    BARRISTER-AT-LAW. 


*« 


As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value,  and  more 
espeaally  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Preventive  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought."~/mA  Lam 
Timst. 

I  "We  can  recommend  Mr.  Hlgglns*  Manual  as 
the  best  guide  we  possess.*'— /'mMi^  Health, 

"  County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins' 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  wUl  readily 
be  recognised  as  having  special  fitness,  on  account 


of  his  practical  acquaintance  both  with  the  sdestific 
and  the  legal  aspects  of  his  subject." — Law  Xaga- 
mine  and  Kexnew. 

**  The  volume  is,  very  carefully  arranged  throogb- 
out,  and  will  prove  ot  great  utility  both  to  miners 
and  to  owners  of  land  on  the  banks  of  rivers." — 
The  Miaing  yotimaL 


**  Mr.  Higgins  writes  tersely  and  dearly,  wui.* 
hk  facts  are  so  well  arranged  that  it  is  a  pieasare 
to  refer  to  his  book  for  information ;  and  ahoge^er 
the  worit  is  one  whidi  will  be  found  very  usdbl 
by  all  interested  in  the  subject  to  which  it  rdates." 
^-EHgtM^er. 

*'  A  comimct  and  convenient  manual  of  the  law 
on  the  subject  to  which  it  relates.**— ^<«/Ktf»»v' 
Jctimal. 
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In  8vo.,  Third  Edition  (November),  J877,  price  25^.,  cloth, 

MAYNE'S     TREATISE 


CM  THK 


LAW    OF    DAMAGES 

BY 

JOHN     D.    MAYNE, 

Of  the  Inner  Temple,  BarrUter-at-Law ; 

AND 

LUMLEY   SMITH, 

Of  the  Inner  Temple,  BarriMter-at*Law. 


"  During  the  tweniy-two ^ear*  which  hav€  elatsed  ttMce  th^-fuhUcatufn  of  this  w^U'known  work,  its 
reputation  has  been  steadily  growings  and  it  has  lon^  since  become  the  recognised  authority  on  ^the 
important  snkjed  of  which  U  trtais,''-—LAvr  Magazine  and  Rbvibw. 


"This  edition  of  what  has  become  t  tfandard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  autnor  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lnmley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared,  and  we  are  glad  to  find  that  the  reader  still 
enjoys  die  benefit  of  his  accuracy  and  learning. 
At  die  same  time  the  book  has,  doubtless,  been 
improved  by  the  reappearance  of  its  author  as  co* 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

Upon  the  general  principles,  according  to  which 
damages  are  to  b<r  assessed  in  actions  of  contract, 
Haduy  v.  Baxendale  (9  Ex.  341)  still  remains- 
the  leading  authority,  and  furnishes  the  text  for 
the  discussion  contained  in  the  second  chapter 
of  Mr.  Mayne's  book.  Properly  luidcrstood  and 
limited,  the  rule  proposed  in  that  case,  although  in 
one  respect  not  very  happily  worded,  is  a  sound 
one,  and  has  been  repeatedly  apiuroved  both  ^  in 
England  and  America.  Damages  may,  according 
to  the  judgment  of  the  Court  of  Exdie^uer,  be 
recovered  if  they  are  such  as  "may  fairly  and 
reasonably  be  considered  as  arising  either  naturally, 
r>.,  according  to  the  usual  course  of  things  from 
the  breach  of  contract  itKelf,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  mreach  of  it."  There 
is  no  difficulty  as  to  the  first  alternative  in  principle, 
although  sometimes  it  may  not  be  very  easy  to 
estimate  the  amount  of  damage.  But  the  second 
alternative  has  given  rise  to  much  discussion,  and 
it  may  be  doubted  whether  the  rule  so  expressed  is 
of  much  service ;  for,  generally  speaking,  parties 
contemplate  the  performance  and  not  the  violation 
of  their  contracts.  The  class  of  cases  which  it  is 
intended  to  cover  is  that  in  which  a  contract  is 
made  under  special  circumstances,  and  damages 
which  would  not  arise  in  the  usual  course  of  things 
from  a  breach  do  arise  from  those  circumstances. 
If  such  circumstances  are  not  known  to  the  party 
who  breaks  the  contract,  it  is  clear  that  he  is  not 
liable.  If  they  are  known,  then,  according  to 
Hadle^  ▼.  Baxendale^  he  would  be  liable,  since  the 
resulting  damage  must  be  held  within  his  contem- 
plation, and  so,  tn  that  Case,  the  natural  consequence 
of  the  breach.  This  proposition,  however,  must 
now  be  taken  with  considerable  modification.  The 
subsequent  decisions,  which  are  concisely  summa- 
rized by  Mr.  Mayne,  have  established  that  mere 
knowledge  of  spMScial  circumstances  is  not  enough, 
unless  it  can  be  inferred  from  the  whole  transaction 


that  the  contractor  consented  to  become  liable  to 
the  extra  damage.  This  limitation  is  obviously 
just,  especially  m  the  case  of  persons,  sudi  as 
common  carriers,  who  have  no  option  to  refuse  the 
contract.  Mere  knowledge  on  their  part  of  special 
circumstances  ought  not,  and,  accordmg  to  the  dicta 
of  the  judges  in  the  Exchequer  Chamber  in  Home 
V.  Midland  Railway  Company  (ax  W.  R.  481, 
L.  R.  8  C  P.  Z3x),  would  not  involve  the  carrier  in 
additional  responsibility.  Mr.  Mayne's  criticism 
of  the  numerous  cases  in  which  this  matter  has  been 
considered  leaves  nothing  to  be  desired,  and  the 
rules  he  deduces  therefrom  (pp.  33,  33)  appear  to  us 
to  exhaust  the  subject. 

Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  |;overned  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  ibr  example,  a  Judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 
what  the  facts  proved  in  their  judgment  required^ 
And,  according  to  the  better  opinion,  they  may  give 
damages  "fw  example's  sake,"  and  mulct  a  rich 
man  more  heavily  tham  a  poor  one.  In  actions  for 
injuries  to»  property,  however,  "vindictive"  or 
"  exemplary '^'  damages  cannot,  except  in  very  rare 
cases,  1ms  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

The  subject  of  remoteness  of  damage  is  treated 
M  considerable  length  by  Mr.  Majme,  and  we  notice 
that  much  new  matter  has  been  added.  Thus  the 
recent  case  of  Riding  v.  Smith  (24  W.  R.  4^7^  i 
Ex.  D.  91)  furnishes  the  author  with  an  omwrtunity 
of  discussing  the  well-known  rule  in  Ward  v. 
Weeks  (7  Bing.  azi)  that  injury  resulting  from  the 
repetition  of  a  slander  is  not  actionable.  The  rule 
has  always  seemed  to  us  a  strange  one,  if  a  man  is 
to  be  made  responsible  for  the  natural  consequences 
of  his  acts.  For  every  one  who  utters  a  slander 
may  be  perfectly  certain  that  it  will  be  repeated. 

It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  The  editors  modestiv  expnress  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  crowing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised." — 
SoUciiort^  youmal. 
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In  8vo.,  price  2s,,  sewed, 

TABLE  of  the  FOSEIGIT  MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon-Cakn,  Professeu*  agr^  k  la  Faculte  de  Droit  de  Paris ;  Professeur  k 
TEcoIe  libre  des  Sciences  politiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Pans. 

In  one  volume,  demy  8va,  1866,  price  lor.  6</.,  doth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

•    RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"  We  have  no  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useiiil  accession 
to  the  library  of  either  the  merdiant  or  the  lawyer." 
'SolicUorr  y^mmal, 

'*  We  have,  indeed,  met  widi  few  works  which  so 


successfully  surmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  as  die  one  before  us ;  foe 
the  language  b  well  duKcn,  it  b  exhaustive  of  the 
law,  and  b  systematised  with  great  meduxL*— 
Am^ricoH  Lam  Retdim, 


In  8vo.,  1870,  price  \os,  6d.,  doth, 
A    REPORT    OF   THE    CASE    OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  THE  Doctrine  of  Com- 
mercial Fraud.    By  W.  F.  Finlason,  Barrister-at-Law. 

duty  was  disduu'ged,  and  nothing  could  be  more 
natural  than  that  the  reporter  UKMild  publbh  a 
separate  reijort  in  book  form.  Thb  has  been  done, 
and  Mr.  Finlason  introduces  the  report  bv  one 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  shall  proceed  to  refer,  simply  remarking 
before  doine  so^  that  the  chaige  to  the  jury  has 
been  carefufly  revised  by  the  Lcurd  Chief  Jusdce." 
-—Law  Times. 


"  It  will  probaUy  be  a  very  long  time  before  the 
prosecution  of  the  Overend  and  Gumey  directors  is 
forgotten.  It  remains  as  an  example^  and  a  legal 
precedent  of  considerable  value,  it  involved  the 
immensely  important  question  where  innooent  mis- 
representation ends,  and  where  fraudulent  misrepre- 
sentation begins. 

**  All  who  perused  the  report  of  thb  case  in  the 
columns  of  the  Ttntes^  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


i2mo.,  1866,  price  los,  6d.,  doth, 

A  TREATISE  ON  THE  GAME  UWS  OF  ENGUND  &  WALES: 

Including  Introduction,  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmoee 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 


In  ro3ral  8vo.,  1867,  price  lor.  6^.,  cloth, 


THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LoFTUS  Leigh  Pemberton,  of  the  Chancery  R^;istrar's  Office. 


"Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  prindi^es  which 


win  probaUy  be  applied  to  future 
citof^  Journal, 


'^SaH- 


In  8vo.,  1873,  price  5/.,  cloth« 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumbrances  and  of  other  Rights  in 
Property.    By  W.  G.  Robinson,  M.A.,  Bairister^at-Law. 

.V  **  ^^'  ^y»*on'»  *>ook  may  be  recommended  to  I   tioner  with  a  useful  supplement  to  lanrcr 
the  advanced  student,  and  wUl  furnish  the  practi-  I  complete  works.  "->S'<»&»^/»'  JourmST 
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ELECTION       HiJL  ^V. 


B»n    M.Aj«ifeM 


In  crown  8vo.,    1874,   price   14s,,   doth, 
A    MANUAL    OF    THE 

PMOTIOE   OF   PAELIAMENTAET   ELECTIONS 

Throughout  Great  Britain  and  Ireland, 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN   CLERKS,  AGENTS,  POLL-CLERKS,  &c, 

AND  THE 

Iptto  of  €lerti(m  €jfp^s«,  Corrapt  |rarticts,  k  llUpl  fapients* 

WITH 

AN  APPENDIX   OF  STATUTES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq., 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 

FOURTH     EDITION, 

Adapted  to  and  embodying  the  recent  changes  in  the  LaWy  including  the  Ballot  Act^  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office^ 
and  the  whole  of  the  Statute  Law  relating  to  the  subject. 

Edited    by    HENRY    HARDCASTLE, 

OP  THB  INNBR  TBMPLB,    BARRISTBR-AT-LAW. 


"  We  have  just  received  at  a  very  opportune       is  known  as  one  of  the  joint  editors  of  O'Malley 
moment  the  new  edition  of  this  useful  work.    We       and  Hardcastle's  Election  Reports,  has  done  his 


need  only  say  that  those  who  have  to  do  with 
elections  will  nnd  '  Bushby*s  Manual '  replete  with 
information  and  trustworthy,  and  that  Mr.  Hard- 
cajUle  has  incorporated  all  the  recent  changes  of 
the  law.** — Law  yaurntU, 

"  As  far  as  we  can  judge,  Mr.  Hardcastle,  who 


work  well.  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  underbtand  their  work."— ^^/^ 
citors'  yourttal. 


A  Companion  Volume  to  the  above,  in  crown  8vo.,  1874,  price  &r.,  cloth, 

THE  LAW  AND  PRACTICE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 

for  die  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 

Petitions,  &c.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 

extremely  useful,  and  he  gives  all  the  law  and 
practice  in  a  very  small  compass.  In  an  Appendix 
is    supplied  the  Act  and   the    Rules.      We   can 


"  Mr.  Hardcasde  gives  us  an  original  treatise 
with  foot  notes,  and  ne  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 

fiiide.  Beginning  with  the  effect  of  the  Election 
etitions  Act,  1868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  the  subject  of  'particulars'  will  be  found 


thoroughly  recommend  Mr.  Hardcastle*s  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions." — Law  Times, 


Now  ready.  Volume  I.,  price  3af.;  Volume  II.,  price  24/.; 
and  Volume  III.,  Part  I.,  price  $s, 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1868, 

By  EDWARD   LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE. 


84 


STIYZKB  *  HATVS8,  BELL  TASD,  TSKPLE   BAB. 


w 


of  Vitpxinti  of  ^e  ttarl;  Slquntnri^. 


SOME  RARE  LAW  BOOKS. 

[From  "  The  Albany  Law  Journal."] 

'*  Law  books  are  not  generally  things  of  beauty.  There  is  nothing  particularly  grati- 
fying to  the  esthetic  department  of  the  human  organism  in  the  conventional  typography 
and  sheep-skin.  Some  of  our  publishers  give  considerable  attention  to  the  mechanical 
execution  of  their  books,  and  deserve  and  receive  a  good  degree  of  credit  therefor.  But, 
after  all,  their  labours  seldom  please  the  eye.  In  most  marked  contrast  to  even  the  very 
best  of  our  books,  are  a  series  of  law  books  that  have  been  recently  issued  by  Messrs. 
Stevens  &,  Haynes,  of  London.  They  are  reprints  of  some  of  the  scarcest  of  the  Old 
English  Reports,  and  in  their  mechaniod  execution  would  delight  the  heart  of  Aldus 
Manutius,  Thuanus,  or  any  other  admirer  of  elegant  editions.  The  black  letter  type  of 
the  originals  is  faithfully  reproduced,  the  curious  old-style  spelling  and  interchange  of 
letters  nave  been  closely  followed,  while  the  rich  antique  calf  covers  are,  no  doubt, 
superior  to  anything  that  served  to  encase  the  original  Reports.  These  editions  have 
been  carefully  prepared,  and  some  of  the  volumes  ^ve  been  enriched  with  notes  added 
in  MS.  to  some  copy  of  the  original  by  its  learned  owner  generations  ago. 


<< 


This  enterprise  of  Messrs.  Stevens  &  Haynes  is  a  matter  of  universal  interest, 
and  appeals  to  every  lover  of  elegant  books.  The  works  which  they  hive  reproduced 
are  those  which  were  the  scarcest,  and  for  copies  of  which  the  most  exorbitant  prices 
were  demanded.    The  following  is  a  brief  description  of  the  matter  of  these  volumes." 


BEUEiEWlS'S  OABEQ,  T.  BICHABD  U. 


In  8vo.,  1869,  price  3/.  3J.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect*  ensembr  hors  les  abridgments  de  Statham,  Fitzherbert,  et  Brooke.  Per 
RICUA&D  Bbllews,  de  Lincolns  Inne.  1585.  Reprinted  from  the  Original 
Edition. 


"  No  public  library  in  the  world,  where  Eiu^lbh 
Uw  finds  a  place,  should  be  without  a  copy  01  this 
edition  of  Bellewe."— Coma/a  Law  yournoL 

**  We  have  here  a  fac-simUe  edition  of  Bellewe, 
-and  it  b  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  J^t  is  a 
perfect  p;em  of  antique  printhig,  and  forms  a  most 
mterestmg  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls :  bat  is  far 
superior  to  any  of  them,  and  is  in  this  respect 


highly  creditable  to  the  spnrit  and  enterprise  of 
pnvate  publishers.  The  work  is  an  important  fink 
in  our  legal  history;  there  are  no  year  books  (^  die 
reign  of  Richard  II.,  and  Bellewe  supplied  the  <mly 
substitute  by  carefully  extracting  and  collecting  aU 
the  cases  he  could  find,  and  he  did  it  in  the  mott 
convenient  form— that  of  alphabetical  anaf^ement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  faxx  a 
collection  of  cases  of  the  rei^  of  Ricfaard  II., 
aurranged  according  to  their  subjects  inalphabedcil 
order.  It  is,  therefore,  one  of  the  most  mtdli^tbk 
and  interesting  legal  memorials  of  the  MiikOe 
Ages.** — L€tw  Times. 


CUNNINGHAM'S    REPORTS. 

In  8vo.,  1 87 1,  price  3/.  3J.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to^o  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
lor  rendering  the  Laws  of  Englstnd  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  Edition,  with  numerous 
Corrections.    By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

"The  instructive  chapter  which  precedes  the  peace  and  prosperity  of  every  nation  than  goi^ 
cases,  entitled  '  A  proposal  for  rendering  the  Laws  laws  and  the  due  execution  of  them.'  The  hbttxy 
of  England  clear  and  certain,'  gives  tfa«  volume  a  of  the  dvil  law  is  then  rapidly  traced.  Next  a 
degree  of  peculiar  interest,  independent  of  the  value  history  is  given  of  English  Reporters,  beginning  wtfl 
of  many  of  the  reported  cases.  Phat  chapter  begins  the  teporters  of  the  Year  Books  <ram  1  £dv.  IIL 
with  words  whtcli  Ought,  for  the  information  of       to  la  Hen.  VIII.*— being  near  aoo  yean — voA 

wards  to  the  time  of  the  author." 
youmal.  ^ 


every  peo 


are  as 


eople,  to  be  printed  in  let  ters  of  gold.    They 
follows :  '  Nothing  conduces  more  to  the 


J 
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tttfmvi  antr  Saptteir  gpttiti  af  MryrittU  of  tfye  eorlfi  Htyortn-iT, 

CHOTCS   CASES   IN  CHANOEBT. 


In  8vo.,  1870,  price  2/.  2j.,  calf  antique, 

THE  PRACTICE  OF  THE  HIGH  COTJBT  OF  CHAJTCEEY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

"This  volume,  in  paper,  type,  and  binding  (like  "  Bellewe's  Cases  *')  is  a  facsimile  of  the  antique  edition. 
AU  who  buy  the  one  should  buy  the  other." — Canada  Law  Jourrutl. 


In  8vo.,  1872,  price  3/.  3^.,  calf  antique, 

SIR  G. '  COOKE'S  COMMON  PLEAS  REPORTS 

In  the  Beigns  of  Queen  Anne,  and  Kings  G-eorge  I.  and  IE. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Law  books  never  can  die  or  remain  long  dead  an  old  volume  of  Reports  may  be  produced  by  these 

so  long  as  Stevens  and  Haynes  are  willing  to  con-  modem  publbhers,  whose  good  taste>is  only  equalled 

tinue  them  or  revive  them  when  dead,     it  b  cer-  by  their  enterprise."— Coma^  Law  yom^nal. 
tainly  surprising  to  see  with  what  facial  accuracy 

BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

InSvo.,  1873,  pnce4/.  4r.,  calf  antique, 

Brooke's   (Sir  Robert)  New  Cases   in  the  time  of  Henry  VIII.,  Edward  VI.,   and 

Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  years, 

with  a  table,  together  with  March's  (John)  Translation  ^Brooke's  New  Cases 

in  the  time  of  Henry  VIII.,   Edward  VI.,  and  Queen  Mary,  collected  out  of 

Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 

titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  8vo.  1873. 

Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  £arly  Reports."— C4MM4»  Law 
Journal. 


'*  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  maJcing  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


KELYNGE'S  (W.)   REPORTS. 

In  8vo.,  1873,  price  4/.  41.,  calf  antique, 

Kelynge's  (William)  Reports  of  Crises  in  Chancery,  the  King's  Bench,  &c,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  price  4/.  4s.,  calf  antique, 

Kklyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the' Reign  of  King 
Charles  II. ,  with  Directions  to  Justices  of  the  Peace,  and  others ;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  sevfral  additional  Cases 
never  before  printed^  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 

"We  look  upon  this  volume  as  one  of  the  most    ■    goodscrvicerenderedby  Messrs.  Stevens  &  Haynes 
important  and  valuable  of  the  unique  reprints  of       to  the  profession.     .     .     Should  occasion  arise,  the 


Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
tke  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


Crown  prosecutor  as  well  as  counsel  for  the  prisoner 
wiU  find  in  this  volume  a  complete  vade  mtcum  of 
the  law  of  high  treason  and  proceedings  in  relation 
thereto." — Canada  Law  Journal, 
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SIR  BARTHOLOMEW  SHOWER'S  PARLIAMENTARY  CASES. 

In  8vo.,  1876,  price  4/.  4s.,  best  calf  binding, 

SHOWER'S  CASES  IN  PAELIAMENT 

RESOLVED  AND  ADJUDGED  UPON   PETITIONS 

AND  WRITS  OF  ERROR. 

FOURTH      EDITION. 
oovTAnnvo  ai»i»xtiova&  casbs  vox  bxtbbsto  itsvoBns. 


REVISED  AND   EDITED   BY 

RICHARD    LOVELAND    LOVELAND. 

Of  the  Inner  Temple,  Barrister-at-Law ;    Editor  of  **Kelyng*s  Crown  Cases,"  and 
**  Hairs  Kssay  on  the  Rights  of  the  Crown  in  the  Seashore." 

•*  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bclkwc, 
Cooke,  Cunningham,  Brookes^  New  Cases,  Choyce  Cases  in  Chancery,  William  Kdrn^ 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cass 
in  Parliament 

"  The  volume,  although  beautifully  printed  on  old-fashioned  paper,  in  old-ftshioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

**  These  are  all  cases  of  importance,  worthy  of  being  ushered  intc^  the  light  of  tk 
world  by  enterprising  publishers. 

**  Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  thecase, 
the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

**  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  *  be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  coteplete  or  add  to 
their  series  of  English  Law  Reports,*  " — Canada  Law  Journal. 

In  8vo.,  Fourth  Edition,  1878,  price  dr.,  doth, 

THE 

MAKKIED  WOMEN'S  PROPERTY-ACT,  1870, 

AND  THE 

Married  Women  s  Property  Act,  i8yo, 

Amendment  Act,  18^4.. 

THEIR  RELATIONS  TO  THE 

DOCTEINE    OF    SBPAEATE    USB. 

WA^  flpptnUt):  of  Atatutetf  anU  ifwxoA. 
By  THE  LATE  J.  R.  GRIFFITH,  B.A.  Oxon, 

Of  Lincoln's  Inn,  Barrister-at-Law. 

FOURTH  EDITION. 
By    W.    GREGORY    WALKER, 

Of  Lincoln's  Inn,  Barrister-at-Law  ;  Author  of  **  A  Manual  of  the  Law  of  Partitian,*'&c 

**  The  subject  of  this  little  treatise  is  one  which  is  of  eVery-day  interest  and  pnc^ 
importance,  and  the  public  and  practitioner  will  find  in  this  edition  a  brid"  but  pftkj 
statement  of  the  laws,  comprising  the  Acts  themselves,  and  the  Cases  bearing  upott  Aw 
construction." — Law  Times, 
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THE 

AND 

QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

Frioe  FIVE  SHILLINGS  eaoh  Number. 

No.  CCXVIII.    (Vol.  I,  No.  I.  of  the  New  Quarterly  Series.)    November,  1875. 
No.  CCXIX.    (VoL  I,  4th  Series  No.  II.)     February,  1876. 

^»B. — Tk^se  two  Numbers  are  out  of  print. 

No.  CCXX.         (Vol.  I,  4th  Series  No.  III.)        For  May,  1876. 
No.  CCXXI.        (Vol.  I,  4th  Series  No.  IV.)       For  August,  1876. 
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X.  The  Doctrine  of  Continuous  Voyages,  as  applied  to  G>ntralMmd  of  War  and  Blockade.     By  Sir 

Travers  Twiss,  Q.C,  D.CL. 
a.  On  Jurisprudence  and  the  Amendment  of  the  Law.     By  the  Hon.  Lord  GifTord  (one  of  the  Judges 

of  the  Court  of  Session). 

3.  Memoir  of  the  late  Lord  Justice  Mellish.    By  G.  K.  Rickards,  Counsel  to  the  Speaker. 

4.  Borough   Extension.      By  J.   H.   Balfour   Browne,    Barrister-at-Law,    Registrar  to   the    Railway 

Commission. 

5.  On  the  Obligation  of  Treaties.    By  Henry  Richard,  M.P. 
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T.  Albcricus  Gentilis  on  the  Right  of  War.     By  Sir  Travers  Twiss,  D.C.L.,  Q.C. 
9.  General  Average  and  the  Committee  of  Lloyd's.     By  Charles  Clark,  Q.C. 

3.  Curiosities  of  English  Law.    No.  III.     Usurious  Contracts  with  Expectant  Heirs.      By  Robert 

Collier,  M.A.,  Barrister-at-Law. 

4.  The  Laws  of  War  and  the  Institute  of  International  I^w.  • 

5.  The  Bk>ck  in  the  Common  Law  Divisions.    By  J.  V.  Vcsy  FitzGerald,  B.A.,  Barrister-abLaw. 

6.  Law  and  Custom  among  the  Southern  Slavs. 

7.  The  Evidence  of  Experts.    By  G.  Broke  Freeman,  M.A.,  BaTrister*at-Law. 

8.  Select  Cases  :   Scottish  and  ColoniaL 
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3.  Practical  Legislation.    By  Francis  Savage  Re  illy,  Barrister-at-Law. 

4.  On  the  Study  of  the  Law.    By  Charies  Clark,  Q.C. 

'5.  Criminal  Procedure  in  Scotland  :    Its  Lessons  for  England.      By  Alexander   Robertson,   M.A., 
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In  One  Vol^  8vo..  1878,  price     ,  doth. 

HINDXT   LAW   AND   USAGE. 

By  John  D,  Maynb,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  *•  A  Treatise  oa 

Damages,"  &c 

DTJTOEC    law] 

CAPE  OF  GOOD  HOPE. 

Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Comralcd 
by  James  Buchanan,  Advocate  of  the  Supreme  Court.  In  One  VoL,  royal  ovo., 
2 IX.  cloth.  ' 

■    '• Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 

GOOD  HOPE.    Vols.  I.,  II.,  &  III.     1868-70.    Royal  8vo.    6y. 
Vols.  IV.,  parts  i.  to  iii.     1873.     '5^* 


Menzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 

GOOD  HOPE.    Vol.  I.  and  VoL  IL,  parts  i.  to  iv.    5/. 
Vol.  III.,  parts  i.  to  iv.    42s. 

In  Crown  8vo.,  {nice  31^.  6d.,  boards. 

THE    INTRODUCTION   TO    DUTCH  JUEISPEUDENOE  OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der  Keescl's  Theses  and  Schorer's  Notes.  Translate  bj 
A.  F.  S.  Maasdorp,  B.  a.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  lamo.,  price  zar.  €i£. 

SELECT  THESES  on  the  LAWS  of  HOLLAND  and  ZEELASD. 

Being  a  Commentary  of  Hugo  Grotius*  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  DiONYSius  Godkfridds 
van  der  Keesel,  Advocate,  and  Professor  of  the  Civil  and  Modem  Laws  in 
the  Universities  of  Leyden.  ,  Translated  from  the  original  Latin  by  C.  A.  L0REN2, 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biographical  Notice 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 

NBW   ZEALAND. 

THE 

PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

WITH  NOTES  AND  INDEX. 

Edited  by  G.  B.  Barton,  of  the  Middle  Temple,  Barrister-at-Law. 

2  vols.  4to.,  1876-77.    5/.  5j.,  coif. 


THE  NEV7  ZEALAND  JUBIST. 

NEW  SERIES. 

Journal  and  Law  Reports,  published  Monthly.    Subscription,  42s,  per  Annum. 

Edited   by  G.    B.    BARTON, 

Barrister-at-LatVf  Dunediny  New  Zealand, 

The  Reports  include  all  cases  of  importance  argued  and  determined  in  the  Court  of 
Appeal  of  New  Zealand,  and  in  the  Supreme  Court  in  its  various  Districts. 
THE  New  Zealand  Jurist  is  the  only  Legal  Journal  published  in  New  2^ealaiKL 
Orders  for  the  "Jurist  "  will  be  received  by 
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No.  17.    Price  2s. 

EA"sTEB,     1878. 

CONT£NTS:— 

SUBJECTS    OF    EXAMINATION. 

EXAMINATION    PAPERS    WITH    ANSWERS. 

Real  and  Personal  Property. 
Common  Law. 
Equity. 
Roman  Law. 

LIST    OF    SUCCESSFUL    CANDIDATES. 

ACTS   OF  PARLIAMENT   PASSED   IN    1877  OF 

IMPORTANCE  TO  STUDENTS. 

Edited  by 

A.   D.   TYSSEN,   D.C.L.,    M.A., 

Of  the  Inner  Temple,  Barrister-at-Law ; 

and 

.    W.   D.   EDWAEDS,   LL.B. 

Of  Lincoln's  Inn,  Barrister-at-Law. 

//  ts  inUtuUd  in  futun  to  publish  a  Number  of  the  Journal  after  each 

Examination, 


'  The  feventeenth  number  of  this  periodical  takes 
a  new  and  improved  form.  For  the  future  a 
number,  containm^  the  questions  and  answers  set 
at  each  examination  for  call  at  the  Bar,  will  be 
issued  immediately  the  examination  is  concluded. 
The  answers  given,  in  the  journal  before  us,  to  the 
questions  set  at  the  examinations  held  last  month, 


are  most  accurate,  and  will  be  found  of  the  greatest 
value  to  future  candidates.  In  addition  to  the 
examination  questions  alluded  to,  other  information 
most  useful  to  law  students  is  given.  All  students 
at  the  Inns  of  Court  who  do  not  possess  a  copy  of 
the  j6umal  should  order  one  at  once." — Oxford 
a$td  Cambridge  UtuUfgradnaie^  Joumal, 


In  8vro.,  1878,  price  5^.,  cloth. 

A  SUMMARY  OF  JOINT  STOCK 

COMPANIES'  LAW. 

BY 

T.   EUSTACE   SMITH, 

Student  of  the  Inner  Temple. 

"The  audior  of  this  handbook  tells  us  that,  when  extent — acquainted  with  company  law  as  a  separate 

an  articled  student  reading  for  the  final  examina-  branch  of  study."— Xaw  Times. 
tion,  he  felt  the  want  of  such  a  work  as  that  before  *'  These  pages  give,  in  the  words  of  the  preface, 

OS,  wherein  could  be  found  the  main  principles  of  '  as  briefly  and  concisely  as  possible,  a  general 

bw  relating  to  joint-stock  companies.  .  .  .  L^w  view  both  of  the  principles  and  practice  of  the  law 

students  may  well  read  it ;  for  Mr.  Smith  has  very  affecting   companies.'     The  work    is    excellently 

wisely  been  at  the  pains  of  giving  hb  authority  for  printed,  and  authorities  are  cited  ;  but  in  no  case 

all  his  statements  of  the  law  or  of  practice,  as  applied  u  the  very  language  of  the  statutes  copied.    The 

to  joint-stock  company  business  usually  transacted  plan  is  good,  and  shows  both  grasp  and  neatness : 

ia  solicitors'  chambo^.     In  fact,  'Mr.  Smith  has  and,    both   amongst   students   and    laymen,   Mr. 

by  his  little  book  offered  a  fresh  inducement  to  Smith's  book  ought  to  meet  a  ready  ssue." — Law 

students  to  make-themselves-^at  all  events,  to  some  Joumal. 


40  STEVEKS  ft  HAYHXS,  BELL  TABD,  TEMPLE  BiCS. 
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In  i2mo.  (nearly  400  pages),  price  2s.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS, 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  January,  1878.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  Law  Publishers  and  Booksellers  ;  Exporters  of  Law  and  Miscellaneous 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c.  &c 

In  small  4to.,  price  2s.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 

special  use  of  Librarians, 

A    CATALOGUE    OF   THE    REPORTS 

IN  THE  VARIOUS  COURTS  OF  TIJE 

UNITED  KINGDOM  of  GREAT  BRITAIN  and  IRELAND, 

Etc,  Etc. 
ARRANGED  BOTH  in  ALPHABETICAL  and  CHRONOLOGICAL  ORDER. 

By  STEVENS  &  HAYNES, 

Law  Publishfrs, 


In  royal  8vo.,   1872,  price  28f.,  cloth, 
AN  INDEX   TO 

TEH  THOUSAND  PRECEDENTS  IN  CONVEYANCING, 

AND  TO 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Nature ;  together 
with  an  Appendix  containing  an' Abstract  of  the  Stamp  Act,  1870,  with  a  Schedule 
of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on.  Probates 
of  Wills,  Letters  of  Administration,  Legacies,  and  Successions.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  **The 
Law  of  Copyright  in  Works  of  Literature  and  Art. " 

successfully  elaborated  the  work  designed  by  coo- 
bining  a  perspicuous  order  of  arrangement  vitha 
most  exhaustive  table  of  contents,  and  most  cojhoiu 
references  to  precedents.  The  Index  b  arranged 
in  alphabetical  order,  with  subdivisions  of  sm  analy- 
tical nature,  the  latter  being  made  throughout  sab- 
servienc  to  the  former." — Law  Journals 


"  We  cannot  dose  this  review  of  Mr.  Cojanger'% 
publication  better  than  with  the  apt  quotation  with 
which  he  inaugurates  it :  '  Knowledge  is  bf  two 
kinds ;  we  know  a  subject  ourselves,  or  we  know 
where  we  can  find  information  upon  it.' 

"  Mr.  Copinger  has  not  only  designed  an  Index 
which  cannot  fail  to  be  of  practical  use,  but  has 


In  8vo.,  1 87 1,  price  5x.,  cloth, 

THE   LAW  OF  NEGLIGENCE, 

Illustrated  by  the  Recent  Decisions  of  the  Courts  of  the  United  Kingdom  and  America. 
By  Robert  Campbbll,  Advocate  of  the  Scotch  Bar,  and  of  Lincoln's  Inn, 

Barrister-at»-Law. 

In  this  Essay,  the  Author  reviews  old  principles  in  the  light  of  recent  decisions ;  combining 
the  point  of  view  of  the  practitioner — noting  the  latest  phase  of  judicial  opinion ; 
with  the  attempt  to  digest  and  harmonize  the  law,  so  that  (if  possiUe)  new  dedsioos 
may  seem  to  illustrate  old  and  familiar  principles,  or  that  the  extent  and  direction 
of  the  change  introduced  by  each  decision  may  be  correctly  estimated. 

is  about  to  devote  his  attentioa  to  other  sibiecls, 
which,  from  the  success  of  his  first  actunpt,  we 
shall  expect  to  see  him  elucidate  consadermbly.  If 
however,  he  should  ever  find  time  to  expand  tbii 
tract  on  the  Law  of  Negligenoe  into  a  compiele 
treatise,  we  shaU  expect  ta  nod  it  <me  of  the  oiMt 
satisfactory  text-books  on  English  l»w.**-^«Jk30^ 


*'  I  would  also  refer  to  some  ingenious  remarks 
as  to 'the  misapplication  of  the  term  'grass  neg>- 
ligencet  which  are  to  be  found  in  a  very  good  book 
--Campbeirs  Law  of  Negligence." — Mr.  Justice 
WilUs  in  th£  case  qf  **Oifenheim  v.  White  Lion 
Hotel  Co." 

"  We  presume  from  this  being  styled  the  first  of 
a  series  of  practical  Law  Tracts,  that  Mr.  Campbell 
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Second  Edition  in  one  volume  of  i^ooo pages^  royal  %ifo,,  price  5ar.,  cloth^ 

ON 

JUDGMENTS    AND    ORDERS. 

BEING 

A  TREATISE  UPON  THE  JUDGMENTS,  DECREES 

AND  ORDERS 

OF  THE  COURT  OF  APPEAL  AND  HIGH  COURT  OF  JUSTICE, 

> 

Chiefly  in  reftrence  to  Actions  assigned  to  the  Chancery  Division. 
WITH     COMPLETE     FORMS     OF     ORDERS. 

Sbeconli  (Bliition,  consfoerablg  enlargcti^ 
By    LOFTUS    LEIGH     PEMBERTON, 

One  of  the  Registrars  of  the  Supreme  Court  of  Judicature  ; 
Author  of  •*  The  Practice  in  Equity  by  way  of  Reviifor  and  Supplement,** 


REVIEWS    OF    THE    FIRST   EDITION. 

"This  is  a  work  with  an  unpretending  title,  which  in  reality  contains  much  more  than  would  naturally 
be  laferred  from  its  title  page.  .  .  .  The  work  before  us  contains,  not  only  a  copious  and  well-selected 
assortment  of  precedents,  taken  in  every  instance  from  orders  actually  made  (and  with  proper  references 
to  the  reports  in  all  instances  of  reported  cases),  but^  also  a  series  of  notes,  in  which  the  result  of  the 
leading  cases  is  succinctly  given  in  a  highly-convenient,  though  somewhat  fragmentary,  form;  by  the 
light  of  which  the  practitioner  will,  in  all  orainary  cases,  be  easily  able  to  adapt  the  opposite  precedent 
to  the  general  circumstances  of  his  own  case.  We  consider  the  beok  orfb  of  great  merit  and  utility,  and 
we  confidently  recommend  it  to  the  consideration  of  the  Profession.** — Solicitor^  JoHmal, 

**  This  volume,  Mr.  Pemberton  tells  us,  is  the  result  of  labour  commenced  so  long  ago  as  1869.  It  has 
had  the  benefit,  therefore,  of  patient  care,  and  patience  and  care  havina  ,been  backed^  up  by  extensive 
knowledge  and  keen  discrimination,  a  work  has  Seen  produced  which,  whilst  it  is  not  likely  to  bring  its 
author  any  high  reward,  must  permanently  record  his  name  in  legal  literature,  and  prove  to  the  Profession 
and  the  Bench  a  very  decided  acquisition. 

"  Mr.  Pemberton  has  digested  the  cases  without  expressing  any  opinion  as  to  their  soundness  or  applica- 
bility—not giving  heaui  notes  as  too  many  text  writers  are  Tond  of  doing^  without  taking  the  trouble  to 
consider  whether  the 'reporter  has  correctly  epitomised  the  case,  but  statmg  in  a  few  words  the  effect  of 
each  decision.  Thu  malces  the  woric  a  compendium  of  case  law  on  the  various  subjects  comprehended  in 
it.  How  comprehensive  it  is  we  find  it  impossible  accurately  to  represent  to  our  readers  without  setting 
out  the  table  of  contents.  We  have  lookra  through  it  more  than  once ;  we  have  carefully  examined  the 
dtarions,  and  we  have  formed  the  very  highest  opinion  of  the  plan  of  the  work  and  its  execution, 
and  we  feel  that  Mr.  Pemberton  has  placed  the  entire  profession  under  a  lasting  obligation." — Law  Times. 

"  A  somewhat  hasty  investigation  of  the  book  has  disclosed  evidence  of  the  conscientious  labour,  regard 
for  accuracy,  comprehensiveness,  and  practical  aim  of  the  Author.  At  this  transitional  period,  Mr 
Pemberton's  work  must  prove  of  great  value  to  the  Practitioner  in  both  branches  of  the  Profession, 
harmoniously  combining,  as  it  does,  those  portk>ns  of  the  Old  Procedure  in  Chancery  left  unaffected  by 
the  Jttdicattire  Acts  and  Rules,  with  that  large  portion  of  the  New  Procedure  which  the  Acts  and  Rules 
bare,  without  ambiguity,  demonstrated." — Law  MagoMine  and  Rnnew. 

••  The  operation  of  the  Judicature  Acts,  with  the  new  rules  and  orders,  not  only  made  an  opportunity  for, 
but  even  necessitated,  a  new  publication  of  forms  of  judgments  and  orders.  We  may  .^felv  say  that  Mr. 
Lc^bis  Leigh  Pemberton*s  work,  in  our  opinion,  should  take  its  rank  among  the  most  valuable  publications 
that  have  been  issued  of  late. 

**  Mr.  Pemberton's  position  as  one  of  the  registraxs  of  the  Supreme  Court  o<  Judicature  would  of  itself 
be  a  guarantee  of  the  genuineness  and  correctness  of  his  precedents.  The  title  indicates  that  his  work 
contams  forms  of  iudgments  and  orders  of  the  Court  of  Apipeal  and  High  Court  of  Justice,  though  we 
Bust  explain  that  these  are  chiefly  in  reference  to  actioiis  assigned  to  the  Chancery  Division.  But  the 
scope  otthe  book  goes  far  deeper  and  wider  than  its  title  would  intimate ;  the  forms,  indeed,  are  very 
muneroos  and  comprehensive,  all  such  as  are  likely  to  be  used  in  the  ordinary  practice  of  the  Chancery 
Division  being  embodied ;  but  beyond  these,  and  subjoined  thereto,  the  rules  and  orders  with  explanatory 
notes,  and  the  supplementary  treatises  on  the  practice,  backed  up,  in  all  cases  where  authorities  are  needed. 
by  citation  erf"  wath  authorities,  compose  in  themselves  a  work  of  paramount  importance  and  of  universal 
utility.  A  very  superficial  perusal  will  satisfy  the  practitioner  that  not  only  all  such  matters  of  practice  as 
be  could  reasonably  have  expected  to  be  embraced  in  a  book  of  this  kind  are  comprised  therein,  but  also 
diat  nothing  which  ought  to  have  found  place  therein  is  omitted.  The  ordinary  forms  of  judgments  and 
orders,  the  nucleus  of  the  book,  have  in  most  cases  been  settled  and  approved  by  the  judges  ;  still  there  is 
plenty  of  original  matter  in  this  book,  and  the  industry  displayed  and  the  amount  of  knowledge  of  practice 
emboidied  are  worthy  of  the  highest  encomium.  Mr.  Herbert  Jackson,  of  the  Chancery  R^istrar^  office, 
deserves  a  fiew  words  of  commendation  for  an  admirable  index  to  the  woric— a  feature  of  the  utmost 
importance.*' — L^kw  yourHol. 
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In  one  volume,  8va,  1877,  price  i6j.,  doth, 

A  CONCISE  TREATISE  ON  THE  STATUTE  LAW 

OF  THE 

LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 

and  to  the  French  Code,  and  a  Copious  Index. 

By  henry  THOMAS   BANNING,  M.A., 

OF  THE  INNER  TEMPLE,   BARRISTER-AT-LAW. 

"  In  this  #ork  Mr.  Baoning^  has  grappled  with  one  of  the  most  perplexing  branches  of  o«r  statute  lav. 
The  law,  as  laid  down  by  the  judicial  decisions  on  the  various  Statutes  of  Limitations,  is  given  in  thut^« 
three  short  chapters  under  as  many  headings,  and  eadi  chapter  treats  of  a  sub-division  of  one  of  the  mam 
branches  of  the  subject ;  thus  we  have  ten  chapters  devoted  to  real  i»x>perty.  This  arrangement  eataab  a 
certain  amount  of  repetition,  but  is  not  without  its  bdvantages,  as  the  subject  of  eadi  diapter  is  toletahly 
exhaustively  treated  of  within  the  limits  of  a  few  paaes.  We  think  that  in  this  respect  the  author  has 
exercised  a  wise  discretion.  So  &r  as  we  have  tested  ue  cases  cited,  the  effisct  of  the  nuniierous  dedsaoas 
appears  to  be  accurateljr  given — ^indeed,  the  author  has,  as  we  are  informed  in  the  preface.  '  so  £ar  as  is 
condsteot  with  due  brevity,  employed  tiie  i^titsima  verba  of  the  tribunal ;'  and  the  cases  are  brooghc  down 

to  a  very  recent  date The  substance  of  the  book  is  sati^actory ;  and  we  may  commend  it 

both  to  students  and  practitioners."— vS'^^rf/tfrr'  ycumoL 

^ "  Mr.  Banning's  'Coodse  Treatise'  justifies  iu  title.  He  Mngs  into  a  convenient  compass  a  general 
view  of  the  law  as  to  the  limitation  of  actions  as  it  ekists  under  numerous  statutes,  and  a  digest  of  the 
principal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  £nglish  and  American  oomts.** — 
Saturdajf  Review. 

"  Mr.  Banning  has  adhered  to  the  plan  ofprinting  the  Acts  in  an  appendix,  and  making  his  book  a 
running  treatise  on  the  case-law  thereon.  Tne  cases  have  evidenUy  been  investigated  with  care  and 
digested  with  clearness  and  intellectuality." — Law  Journal, 

In  8vo.,  1876,  price  &f.,  cloth, 

THE  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 

Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 

together  with  practical  Notes  and  Instructions,   and  a  copious  Index.     By 

Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

"  The  last  of  the  works  on  this  subject,  that  b^  Mr.  Daniel,  appears  to  have  been  very  carefiilly  done. 

Mr.  Daniel's  book  is  a  8atisfacC|ry  and  useful  guide." — The  Engineer. 

**  This  treatise  contains,  witmn  moderate  compass,  the  whole  of  the  law,  as  far  as  practicaUy  required, 
on  the  subject  of  trade  marks.  The  publication  is  opportune,  the  subject  beiz^  one  which  must  nearly 
concern  a  considerable  i>ortion  of  the  public,  and  ft  may  be  reconunend«i  to  all  who  desire  to  take 
advantage  of  the  protection  aflbrded  by  re^^tration  imder  the  new  legislation.  It  b  practical,  and  seems 
to  be  complete  in  every  respect.    The  volume  is  well  printed  and  neatly  got  up.**— Z^w  Times. '^^ 

In  8vo.,  1876,  price  is.,  sewed, 

AN    ESSAY   ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

£m6raang  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of  Lam  as 

applicable  to  Criminals  of  the  Highest  Degree  of  GtdlL 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  Middle  Temple,  Esq.,  Bareister-at-Law  ; 

Author  of  "The  Law  of  Copyright  in  Works  of  Literature  and  Art,"   "Index  to 

Precedents  in  Conveyancing,"  **  On  the  Custody  and  Production  of  Tide  Deeds." 

*'  We  can  recommend  Mr.  Copinger's  book  as  containing  the  fullest  collection  we  have  seen  of  £»cts  aad 

quotations  from  eminent  jurists,  statistics,  and  general  mformation  bearing  on  the  subject  of  capital 

punishment.'* — Manchester  Courier. 

In   one  volume,    8vo.,    1877,   price   15^.,   doth, 

A  treatise  ON  THE 

LAW  OF   REVIEW  IN   CRIMINAL    OASES. 

WITH  A  COMMENTARY 

ON  THE  SUMMARY  PROCEDURE  ACT,  1864,  AND  THE  SUMMARY 
PROSECUTIONS  APPEALS  (SCOTLAND)  ACT,  1875. 

WITH    AN    APPENDIX 
OONTAININa  THK  STATUTES ;   WITH  NOTK8  AKD  CASKS. 

By  The  Hon.  HENRY  J.  MONCREIFF, 

ADVOCATE. 
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In  8vo^  1877,  price  dr.,  cloth, 

THE  PAETITION  ACTS,  1868  AMD  1876. 

A"  MANUAL  OF  THE 

LAW  OF  PABTinON  AND  OF  SALE  IN  LIEU  OF  PABTITION. 

JVM  the  Decided  Cases,  and  an  Appendix  contcuning  Decrees  and  Orders. 

By  W.  GREGORY  WALKER, 

OP  unc<mln's  inm,  barsistbr-at-law,  b^.  and  latb  scholar  op  bxbtbr  collbgb,  oxpord. 

and  of  tale  in  li«u  of  partition,  and  with  the  decided 
cases  and  an  appendix  containing  decrees  and 
orders.  There  are  'so  many  actions  under  the  Par- 
tition Acts,  that  there  is  little  doubt  this  small 
volume,  containing  as  it  does  not  merely  references 
to  all  the  reported  cases,  but  the  pith  of  the  deci- 
sions extracted  therefrom,  wOl  prove  exceedingly 
useful.  The  appendix  of  decrees  and  orders,  taken 
from  the  registnur's  books  kept  in  the  Report  Office, 
will  be  of  jgreat  service  to  solicitors  and  counsel  in 
settling  minutes.  Several  of  the  judgments  quoted 
will  auo  help  to  keep  those  who  have  the  conduct 
of  partition  suits  in  the  right  road/' — L€ao  Journal, 


««< 


'This  is  a  very  painstaking  and  praiseworthy 
Httle  treatise.  That  such  a  work  has  now  been 
published,  needs,  in  fact,  only  to  be  announced; 
for^  meeting  as  it  does  an  undoubted  requirement, 
it  u  sure  to  secure  a  iriace  in  the  library  of  every 
equity  practitioner.  ....  We  are  gratified  to  be 
able  to  add  our  assurance  that  the  practitioner  will 
find  that  his  confidence  has  not  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpeu- 
sive  as  it  is,  is  equally  exhaustive  and  valuable/' — 
Iruh  Ltm  Timet, 

"  This  handy-book  contains  the  ahove*mentioned 
Futition  Acts,  with  a  manual  of  the  law  of  partition. 


f  ( 


In  8vo.,  1875,  Pi^^  si-'m  c]oih, 

A  TREATISE  oh  the  LAW  and  PRACTICE  RELATING  to  INFANTS. 

By  ARCHIBALD   H.  SIMPSON,  M.A., 

0/  Lincoln* t  Inn,  Esq.,  Barristtr^t-Law,  and  FeUoto  of  Christ t  College ^  Cambridge, 

able  to  test  it,  the  work  omits  no  point  of  an}'  im- 
portance, from  the  earliest  cases  to  ^e  last.  In 
the  essential  qualities  of  cleameM,  oompletenerss, 
and  orderly  arrangement  it  leaves  nothmg  to  be 
desired. 

*'  Lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  find  the  information  they  require,  if  it  can 
be  found  at  all,  ^  Mr.  Simpson's  book,  and  a 
writer  of  whom^  this  am  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  succe:is.'' 
— Lam  Magasinef  Februarv,  1876. 

"  The  reputation  of  '  Simpson  on  Infants '  it 
now  too  perfectly  established  to  need  any  enco- 
miums on  our  part ;  and  we  can  only  sa^  that,  as 
the  result  of  our  own  experience,  we  have  mvariably 
found  this  work  an  exhaustive  and  trustworthy 
repertory  of  information  on  every  question  con- 
nected with  the  law  and  practice  relating  to  its 
subject." — Irish  Law  Times,  July  7,  1877. 


Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infants,  both  as  regards  their  per* 
tons  and  their  property,  and  we  have  not  observed 
an^  very  important  omissions.  The  author  has 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  upon  die  subiect  down 
to  the  present  }iak^**^Solieitarsi'  Jottmeu, 

"  Its  law  is  unimpeachable.  We  have  detected 
no  errors,  and  whiUt  the  woric  might  have  been 
done  more  scientifically,  it  is,  beyond  all  Question, 
a  compendium  of  sound  l^al  principles."— X«icr 
Times, 

**  Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail*  and 
yet  in  comparatively  little  space.  The  result  is 
doe  mainly  to  the  businesslike,  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  bcevity,  and,  so  far  as  we  have  been 


In  8vo.,  1875,  P'i^  ^'f  doth, 

THE  LAW  OONOEMING  THE 

BEGISTRATION  OF  BIETHS  AND  DEATHS 

IN  ENGLAND  AND  WALES,  AND  AT  SEA. 

Being  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 
and  Charges.  Edited  with  Copious  Explanatory  Notes  and  References,  and  an 
Elaborate  Index.  By  Arthur  John  Flaxman,  of  the  Middle  Temple, 
Barrister-at-Law.  

tration  of  Births  and  Deaths '  will  admit  that  our 
laudatory  criddsm  is  thoroughly  merited." — Lam 

"Mr.  Arthur  John  Flaxman,  banrister-at-law,  of 
the  Middle  Temple,  has  published  a  small  work  on 
'  The  Law  Concerning  the  Ronstration  of  Births 
and  Deaths  in  Engbmd  and  Wales,  and  at  Sea.' 
Mr.  Flaxman  has  pursued  the  only  possible  plan, 
giving  the  statutes  and  references  to  cases.  The 
remancable  feature  is  die  index,  which  fills  no  less 
than  45  out  of  a  total  of  iza  pages.  The  index 
alone  would  be  extremely  useful,  and  is  worth  the 
money  asked  for  the  wonc.'* — Law  Times, 


"  Mr.  Flaxmanfs  un^teniums  but  admi- 
rable tiitle  book  makes  the  duties  0/  all  parties 
under  the  Act  abundantly  clear.  .  .  .  Lawyers 
will  find  the  book  not  only  handy,  but  also  instruc- 
tive and  suggestive.  To  registrars^  andallpersons 
mgaged  in  the  execution  of  the  law,  the  booh  will 
he  invaluable.  The  index  occupies  diirty-five  pages, 
and  b  so  fiill  that  information  on  a  minute  pomt  can 
be  obtained  without  trouble.  It  is  an  index  that 
must  have  cost  the  author  much  thou^^t  and  time. 
The  statements  0/  what  is  to  be  done,  who  may  do 
ii,  and  -what  must  not  be  done,  are  so  cle€tr  that  it 
is  well  nigh  impossible  fifr  any  one  who  consults 
thebookto  err.    Those  who  use '  Flaxman's  Regis- 
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Second  Edition,  in  8vo^  1874,  price  iSs^  doth, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  UPON  the  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS, 

AND 

THE    OA8E9    DECIDED    THEREON, 

By   EDWARD    CLARKE, 
OF  uncoln's  inn,  barristsr-at-law,  and  late  tancr^d  studknt. 

"  Mr.  Clarke's  accurate  and  sensible  book .  is  the  best  authority  to  which  the  English 
reader  can  turn  upon  the  subject  of  Extradition." — Saturday  Rtvuw, 
•  "  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  beeo 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  ex- 
plaining the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .... 
There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselyes  wit]^ 
heartily  commending  this  new  edition  to  the  attention-of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer." — SoHcito^  Jcumal, 

"  The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.  It  is  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  principles 
and  practice  of  the  law  o#  extradition  will  be  greatly  helped  by  Mr.  Clarke.  Lawyers 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  a 
caf-dful  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  conunoula- 
tion,  but  those  who  have  read  the  book  will  not  say  it  is  unmerited.  We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  1843,  ^^  have  ei^t 
chapters.  The  first  is  *  Upon  the  Duty  of  Extradition ;  *  the  second  on  the  *  Early 
Treaties  and  Cases  ;  'the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — Law  JournaL 

*'  One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  '  darkens  Treatise  on  the  Law  of 

Extradition.' Mr.  Clarke's  work  comprises  chapters  upon  the  Duty  of 

Extradition ;  Early  Treaties  and  Cases  ;  History  of  the  Law  in  die  United  States,  in 
Canada,  in  England,  in  France,  &&,  with  an  Appendix  containing  the  Conventions 
existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereon.  .... 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  cvay 
lawyer  interested  in  great  Constitutional  or  International  Questions." — A&any  Law 
JournaL 

The  Times  of  September  7,  1874,  in  a  long  article  upon  **  Extradition  Treaties," 
makes  considerable  use  of  this  work,  and  writes  of  it  as  "ilfr.  Clarkis  useful  IVari 
on  Extradition.** 

In  8vo.,  1876,  price  8f.,  cloth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 
FROM  INDIA  TO  THE  PRIVY  COUNCIL 

By  E.  B.  MICHELL  and  R.  B.  MICHELL,  Barristers-at^Lam. 

**  a  useful  manual  arranging  th«  practice  in  convenienr  order,  and  giving  th«  rules  in  fofce  in  aeveial 
Coiuts.    It  will  be  a  decided  acquisition  to  those  engaged  in  Appeals  from  Ii^ia."— £«»  TSmuv. 
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In  One  Volume,  8vo.|  1875,  price  14^.,  cloth, 

CttU  flerbs: 

TN£IR  CUSTODY,  INSPECTION,  AND  PRODUCTION, 

Sit  HalD,  fiKCquttp  anti  in  9^attzvfi  ot  Contiepancing:) 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  **  The 
Law  of  Copyright "  and  "  Index  to  Precedents  in  Conveyancing." 

**  TA^re  is  no  subject  on  which  a  practical  kncwMgie  is  more  required  than  that  of  title 
deeds  ;  and  this  volume  supplies  a  want,  Mr,  Copinger  has,  in  his  well-turitten  chapters, 
entered  most  fully  and  thoroughly  into  the  special  subject  matter  of  his  work,  and  has 
accordingly  produced  a  book  wort  Ay  of  being  used  by  every  careful  conveyancer  who  knows 
the  importance  of  studying  all  questions  of  title^^ — The  Law. 

.  "In  dealing  with  *  documentary  evidence  at  law  and  in  equity  and  in  matters  of  con- 
veyancing, including  covenants  for  the  production  of  deeds  and  attested  copies,'  Mr. 
Copinger  has  shown  discrimination,  for  it  is  a  branch  of  the  general  subject  of  evidence 
which  is  very  susceptible  of  independent  treatment  We  are  glad,  therefore,  to  be  able 
to  approve  both  of  the  design  and  the  manner  in  which  it  has  l^en  executed. 

"The  work  opens  wim  a  chapter  on  the  custody  of  title  deeds  (i)  generally, 
(2)  between  trustees  and  cestuis  que  trust,  (3)  between  mortgagee  and  mortgagor,  and 
(4)  miscellaneous.  Chapters  II.  and  III.  treat  of  the  jtroduction  of  title  deeds  at  law  and 
in  equity.  In  Chapter  1 V.  the  author  considers  the  custody  and  production  of  title  deeds 
on  a  sale,  (i)  as  relates  more  particularly  to  the  vendor,  an^  (2)  as  relates  more  par- 
ticularly to  the  purchaser.  Chapter  V.  treats  of  the  non-pfoduction  of  title  deeds ; 
Chapter  VI.  of  the  purchaser's  right  to  the  title  deeds  ;  Chapter  VIL  of  attested  copies  ; 
whilst  Chapter  VIII.,  which  will  prove  very  useful  to  conveyancers,  deals  with  covenants 
for  theproduction  of  deeds.     There  is  an  elaborate  appendix  containing  precedents. 

"The  literary  execution  of  the  work  is  good  enough  to  invite  quotation,  but  ihe 
volume  is  not  large,  and  we  content  ourselves  with  recommending  it  to  the  profession." — 
JLaw  Times, 

"  A  really  good  treatise  on  this  subject  must  be  essential  to  the  lawyer ;  and  this  is 
what  we  have  here.  Mr.  Copinger  has  supplied  a  much-felt  want  by  the  compilation  of 
this  volume.  We  have  not  space  to  go  into  the  details  of  the  book ;  it  appears  well 
arranged,  clearly  written,  and  fully  elaborated.  With  these  few  remarks  we  recommend 
this  volume  to  our  readers.  It  may  be  remarked  that  there  is  an  appendix  added, 
showing  the  nature  of  the  evidence  required  in  verification  of  abstracts,  a  list  of  the 
searches  and  inquiries  which  should  be  made  on  a  purchase,  and  concluding  with  a 
selection  of  precedents  of  covenants  for  production  of  deeds." — Law  Journal, 

* 

In  8vo.,  1875,  pnce  9/.,  doth, 

form:s   of   leases 

I 

And  other  forms  relating  to  Land  in  Ireland ;  with  an  Introduction  and  Notes. 

By  John  Henry  Edge,  Barrister-at-Law. 

In  8vo.,  1876,  price  ^\s.,  cloth, 

IMIH  MAXIMS   AND   PHRASES, 

COLLECTED  FROM  THE  INSTITUTIONAL  WRITERS  OF  THE  LAW  OF 

SCOTLAND  AND  OTHER  SOURCES. 

WITH  TRANSLATIONS  AND  ILLXTSTRATIONa 

By  JOHN  TRAYNER,  Advocate. 

SECOND   EDITION. 
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In  One  thick  Volume^  Svo.,  1874,  e?/"  nearly  One  Thousand  Pages^ 

price  42s.,  strongly  bound  in  Cloth, 

A  MiaiSTEEIAL  &  POLICE  (JUIDE: 

Being:  t^e  Statute  Hato, 

INCLUDING   THE  SESSION  OF  1874! 

WITH  NOTES  AND   REFEBBNCES   TO  THIT  DSOIDED   GAS£S, 

KBULTUfC  TO  THB 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

Ilf  THE  METROPOLIS  AND  IN  THE  COUNTRY, 

With  an  Introduction  showing  the  Qeneral  Procedure  before  Magistrates 

both  in  Indictable  and  Summary  Matters. 

BY   HENRY    C    GREENWOOD, 

Saptndiary  MmgiiinU  for  tlu  District  of  tJkt  Stt^ordtkirt  PoUoria: 

AND 

TEMPLE    C.    MARTIN, 

0/  tht  SotUkmttrk  Police  Court, 

NOTICES     OF    THE     WORK. 

''  For  the  form  of  the  work  we  have  nothing  bat  commendation.  We  may  say  we  have 
here  oar  ideal  law  book.  It  may  be  said  to  omit  nothing  which  it  ooght  to  contain." — 
Law  Times, 

**  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seema  to  as  excellent^  and  is  well 
carried  oat'* — Solieitori  Journal, 

"  As  to  the  care  with  which  the  work  has  been  ezecated,  a  somewhat  minate  exami- 
nation of  three  or  four  oflhe  divisions  enables  us  to  speak  on  the  whole  favouraUy." — 
Solicitors'  Journal,  ^ 

**  Great  pains  have  evidently  been  taken  in  eveiy  part  of  the  work  to  ensure  correct- 
ness ;  and  this  quality,  together  with  that  of  its  great  comprehensiveness,  can  scarcely 
fail  to  render  this  guide  to  procedure  before  magisterial  and  police  authorities  eminently 
acceptable  to  the  many  classes  of  persons  to  whom  fall  and  accurate  information  on  the 
subject  it  deals  with  is  often  of  the  utmost  importance.*' — Morning  Post, 

"  The  Magisterial  and  Police  Guidty  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we.  have  been  able  to  test  it, 
in  completeness  and  accuracy.  //  ought  to  be  in  the  hands  of  all  who,  as  magistratex  or 
otherwise^  have  authority  in  matters  of  police,'^ — Daily  News, 

'*  Both  to  justices  and  practitioners  desirous  of  obtaining  a  book  of  reference  ^ving 
the  present  practice  of  the  courts,  this  book  will  be  found  of  great  service — ^nay,  lumost 
invaluable." — Liverpool  Mercury, 

"  Mr.  Greenwood,  stipendiary  magistrate  in  the  Staffordshire  Potteries  district,  and 
Mr.  Martin,  of  the  Southwark  Police  Court,  have  produced  a  portly  magisterial  hand- 
book applicable  to  the  whole  of  England.  It  contains  all  the  statute  law  relating  to  the 
procedure,  jurisdiction,  and  duties  of  magistrates  and  police  authorities,  with  notes  and 
references  to  recent  decisions,  and  appears  to  be  put  together,  as  might  be  expected 
from  the  professional  experience  of  the  authors,  in  a  thorough  and  business-like  manner." 
— Saturday  Review, 

"  This  work  is  eminently  practical,  and  supplies  a  real  want.  It  phUnfy 
and  concisely  states  the  law  on  all  points  upon  which  MagistrcUes  are  ceUM 
upon  to  adjudicate,  systematically  arranged,  so  as  to  be  easy  of  reference.  It 
ought  to  find  a  place  on  every  Justices  table,  and  we  cannot  but  think  that  its 
usefulness  will  speedily  ensure  for  it  as  large  a  sale  as  its  merits  desert^.* 
— Mid/and  Counties  Herald, 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subjecjt 
has  been  ably  and  efficientiy  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  won- 
derful what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We 
have  much  pleasure  in  recommending  the  volume  not  only  to  our  professional  Wt  also  to 
our  general  readers  ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  widi 
the  outlines  of  magisterial  jurisdiction  and  procedure."— Xsi^^^A/  Post,  n 
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Now  ready,  in  One  Vol.,  8vo.,  1878,  price  I2j.,  doth. 

^  COMPENDIUM  of  ROMAN  LA  W, 

FOUNDED  ON  THE  INSTITUTES  OF  JUSTINIAN: 

TOGETHER  WITH 

EXAMINATION  QUESTIONS 

SET  IN  THE  UNIVERSITY  AND  BAR  EXAMINATIONS 

(WITH     SOLUTIONS), 

And  Definitions  of  Leading  Terms  in  the  Words  of  the 

Principal  Authorities. 

By  GORDON  CAMPBELL, 

Of  the  Inner  Temple,  MA.,  late  Scholar  of  Exeter  College,  Oxford;  M.A. 
Trinity  College,  Cambridge  ;  Author  of  "  An  Analysis  of  Austin's 
Jurisprudence,  or  the  Philosophy  of  Positive  Law."  , 


"  Mr.  Campbell,  in  producing  a  compendium  of 
the  Roman  law,  has  gone  to  the  best  English  worics 
already  existing  on  the  subject,  and.  has  made  ex- 
cellent use  of  the  materials  found  in  them.  The 
volume  is  especially  intended  for  the  use  of  students 
who  hare*  to  pass  an  examination  in  Roman  lavr, 
and  its  arrangement  with  a  view  to  this  end  appears 
▼ery  good.  The  existence  of  text-books  such  as 
this  should  do  much  to  prevent  the  evil  system  of 
cramming." — Saturday  Review. 

"This  compendium  is,  in  the  words  of  the^veface, 
'  intended  for  those  students  at  the  Universities  and 
the  Inns  of  Courts  who  have  to  pass  an  examination 
in  Roman  Law.'  In  its  preparation  the  author  has 
made  use  of  the  works  to  wnich  those  students  are 
generally  required  to  give  their  attention,  such  as 
Sander^s  Justinian,  Poste's  Gains.  Maine's  Ancient 
Law,  Austin's  Jurisprudence,  and  similar  publi- 
cations.   Practically  this  compendium  is  an  amtly&is 


in  English  of  Roman  law.  interspensed  with  such 
^comments  taken  from  the  above  authors  and  editors 
as  serve  to  render  clearer  and  to  rectify,  when 
neoessarv,  the  main  principles  anddefinitions which 
are  founded  in  that  law.  Thus  in  the  op«nmg  page  we 
have  Ulpian's  definition  of  justice  and  jurisprudence, 
foUowea  by  Austin's  obicction  to  those  definitions, 
namely  that  they  woula  embrace  not  only  law  but 
positive  morality  and  the  test  to  which  both  are  to 
be  referred,     ^^^n,  the  definition   of  an  action 

g'ven  in  Justinian  is  contrasted  with  a  quotation 
sm  the  student's  Austin;  and  the  same  plan  is 
adopted  throughout  the  Compendium.  This  plan 
will  undoubtedly  be  of  service  to  students  of  the 
dvil^  law.  There  is  a  very  useful  appendix  con- 
taining questions  tUen,  for  the  most  part,  from 
.papers  set  at  examinations  at  the  Universities  and 
in  the  Bar  examinations,  and  some  definitions  and 
descriptions  of  leading  terms." — Law  Times, 


MINING  LAWS  OF  THE  UNITED  STATES. 

In  8vo.,  1877,  price  7/.  6^.,  doth. 

Titles  to  Mines  in  the  United  States, 

WITH  THE 

Statutes  and  References  to  the  Decisions  of  the  Courts 

relating  thereto. 
By  W.  a,  HARRIS,  B.A.,  Oxon., 

Of  Lincoln's  Inn,  Barrister-at-Law,  and  of  the  American  Bar. 


"  We  have  merely  sketched  the  contents  of  this  1 
interesting  volume,  and  though  the  author  apolo- 
gises in  the  preface  for  its  incompleteness,  we  are 
soand  to  admit  that  we  cannot  suggest  any  point 
on  whidi  information  on  this  subject  could  be 
doired  that  it  has  been  withheld.  Mr.  Harris  ma^ 
be  credited  with  having  done  his  best  to  simplify 
the  American  mining  laws,  and  in  so  doin|;  has 
earned  the  thanks  of  all  persons  interested  in  the 
subject."—  TAe  Minin^r  IVoHd. 

**li  is  carefully  and  thoroughly  written  through- 
ouL  and  the  information  given,  whilst  it  is  brief 
and  free  from  technicalities,  will  prove  ample  for 
the  professioivd  man  who  may  be  called  upon  to 
transact  legal  business  connected  with  American 
mines,  and  will  be  found  useful  and  interesting  to 
the  general  reader."— TA*  Mining  JoumtU. 

"The  author  is  an  English  barrister,  who  is  also 


a  member  of  the  American  Bar,  and  he  has  had 
much  experience  in  American  and  Anglo-American 
Mining  Law. 

"  He  has  now  collated  such  of  the  minmg  laws 
of  the  United  States  as  are  likely  to  be  of  import- 
ance to  Englbh  mining  adventurers  who  invest  in 
American  mines. 

"The  information  is  very  comprehensive,  and 
seems  to  embrace  all  things  pertinent  to  the  subject. 
The  case  of  the  *'  Emma~'  Mine  has  drawn  much 
attention  to  the  American  mining  law,  and  Mr. 
Harris'  work  will  be  found  an  exceiUent  exponent" 
— London  Iron  Trade  Exchange. 

"This    is  a  most    valuable  work— indeed,  we, 
might  say  indispensable— for  legal  gentlemen  and 
investors  in  American  land  ana  mineral  property, 
and  the  author  is  well  qualified  to  give  the  informa- 
tion and  advice  ntoAeA.**— The  Colliery  Gnardian. 
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STEVENS  AND  HATNES'  LAW   PUBLIOATIONS. 

la  Sdo,  priee  7s.  Sd.  cloth, 

THE  LAW  OF  USAGES  AND  CUSTOMS:  A  Pr.oii«.i  Uw 

Tract.     By  J,  H,  Balfoitr  Browne,  of  the  Middle  Templo,  Barnster  ftt_Law  Jtegii^ 
trar  to  the  Railway  Commtssitniora,  Author  of  "The  Law  of  Camere, 
Juriflprudeci^i?  of  Insanity,"  Ac. 
'^Tbta  Ls  A  veiy  olo^anttf  produced  votiimfl^  and  is  written  la  an  extrfln: 

■tyte.    Ah  n  trott  upun  a  very  thiiibltiiome  depfirttnout  of  lav  It  is  ivdmlr^b 

aru  »und.  tlie  ]llii3tnitioiiii  Jtrc  woJI  cboflen.  aitd  the  dRcisione  and  dUtu  are  h 

and  distisgulBhcd  whim  ascuBUry,"— /ruA  Zav  TinuM. 

In  Svo,  price  6».  clotK, 

THE  PAETITION  ACTS,  18B8  &  1876.    am. 

Law  of  Partiti>ia  and  of  Sale  in  lieu  tliereuf,  with  the  Ca^es  to  the  Pre) 
an  Appendix  of  Forms  of  Decrees,      lly  W.  Gbbooky  Walkbb, 
Boiri  ater-  at- 1  ,aiv . 

In  Out  Volumf.,  8iw,  price  20s.  clolh, 

PEINCIPLES  OF   THE  COMMON  LAW.    i»t«' 

Uae  of  Studeiits  and  the  Profession.      B' 

"  Fpitomos  of  Leailiiig  Caaes,"  and  other  V 
"  Mr.  IndBnnUHr  bu  vsty  clear  notirmi  of  nhat  ■  law  ntudent  bIiou 
the  eiwntnatlonB  of  tbe  [ncorpornleil  Law  -Suciety.    In  this,  fala  lut  w( 
Acciknltilyi  and  tbfl  book  wLLlprobi&bly  prove  aoceptablo  toBtudentA."^ 


in  the  logal  pupil 
1  abl«  to  briiv  ou' 


statemenCa  of  tbe  laor  are,  ai  far  aa  Ihey  tin.  acciirHl 
learners.  Mr.  Indemuur  poaaeaaaa  one  great  merit  < 
puinU  OQ  wide  subject*  in  a  telling  nunDBi."— Zau  / 

In  Srn,  price  6s.  clolh, 

LEADING  CASES  IN  CONSTITUTIONAL  LAW  briefly 

STATED.  With  Intfioiiuction,  Excuhsukkb,  and  Notim.  By  Ebnest  C.  Thomas, 
Bacon  Scholar  of  the  Hon.  Society  of  Gray's  Lin,  late  Schbhir  of  Tiinity  College,  Oifori]. 

In  ivo,  priee  Si.  tloth, 

AN  EPITOME  OF  HINDU  LAW  CASES,  witu  short  foot 

NOTES,  and  Introductory  Chapters  on  SOURCES  OF  LAW,  MABKIAGE,  ADOP- 
TIuN,  PARTITION,  AJJD  SUCCESSION.  By  William  Manx  Coohla.s,  Bombay 
Civil  Sen-iee,  Judge  and  tietuiions  Judge  ot  TaDoa,  and  Member  ol  the  Juridical  Society. 

In  One  thick  Volume,  Sm,  price  21«.  doth, 

ENGLISH  CONSTITUTIONAL  HISTORY.  i>«»t™'J »  «  Te.t 

Book  for  Students  and  others.  By  T.  P.  TAawRLL-LANCMRAn,  B.C.L.,  of  Linccln's 
Inn,  BnrrisUr-at-Law,  late  Vinetian  Scholar  in  the  DniTersity  of  Oxford,  sud  Tancred 
Student  in  Couiraou  Law. 

In  8iin,  price  7s.  6d.  clM, 

AN  EPITOME  AND  ANALYSIS  OF  SAVIGNY'S  TREATISE 

ON  ODLIOATIONS  IN  KOMAN  LAW.  By  AduunuLD  Brown,  of  the  Middle 
Temple,  Barrister- at- Law. 

In  Tieo  Volumei,  royal  Svo,  price  70s.  cloth  UUcred, 

THE  LAW  EELATIN6  TO  SHIPMASTERS  AND  SEA- 

MKS  ;     I  HKIR  Ai'l'OrSTMENT,  DUTIES,   I'oWKRS,   HlOHTS,  LIABILITIE.S.  AND  REMEniEB. 

By  Joseph  Kav,  M.A.,  Q.C.,  of  Trin,  Coll.  Cambridge,  and  of  the  Northern  Circuit-. 
Solicitor. General  of  the  County  Palatine  of  Durham  ;  one  ot  the  Judges  of  the  Court 
of  Record  fur  the  Hundred  of  Salford. 

In  One  Volume,  royal  Svo,  price  SO*,  cloth, 

CASES  AND  nrir'Tonri  nw  "--"-titiittiitiT  law, 

And  various  points  ol^  *w     coUecte*  w'  ' — '-•  ' — 


